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MAJOR ADMINISTRATIVE PROCESS PROBLEMS 
(Civil Aeronautics Board) 


MONDAY, JUNE 15, 1959 


House or REPRESENTATIVES, 
CIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE 
Hovse ComMItTreEe ON INTERSTATE AND Foreign CoMMERCE, 

Washington, D.C. 

The special subcommittee met at 9:30 a.m., pursuant to notice, in 
om 1334, House Office Building. 
Present: Representatives Harris (presiding), Rogers of Texas, 
lynt, Moss, Bennett, Springer, Derounian, Devine, Roberts, Friedel, 
ogers of Florida, and Hemphill. 
Also present: Robert W. Lishman, counsel to the subcommittee; 
everly M. Coleman, subcommittee attorney, Herman Clay Beasley, 
bcommittee clerk, and Jack Marshall Stark, minority counsel. 
The Cuarrman. The subcommittee will come to order. 
In view of the importance of these hearings, the Chair feels that it 
appropriate to make a statement. It is longer than the usual state- 
ent that I make during a discussion of this kind, because we try to 
serve the time for the panel. 
We have under consideration what I feel is about as important a 
roblem as the Congress can deal with, particularly since it affects all 
ie major regulatory agencies of our Government, in trying to arrive 
, the most appropriate procedure with reference to administrative 
tions of these agencies, and yet strengthen the commissions so they 
in more efficiently serve the American people and assume the respon- 
bilities that are theirs. It is, to me, a problem that should be most 
wefully and thoroughly considered. 
Ma I say at the outset that I do appreciate the response that we 
ave had from various groups in Government and out of Govern- 
ent in connection with these proposals. 
Since our committee’s work last year, the report that we filed with 
1e Congress on January 3, the proposed legislation resulting there- 
rom in the form of the bill H.R. 4800, various groups and organiza- 
ons have given consideration to concrete proposals to reach the 
atters that were developed. 
We think it is most important, because whatever results from this 
msideration we want to be constructive. Not only the agencies of 
ie Government and the various bars of the agencies, but the Ameri- 
mm Bar Association, the District Bar Association, and others, in- 
ustry people involved, have given a lot of thought and consideration, 
nd have responded, we think admirably, indicating their cooperation 
1 these panel discussions. 


1 
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On behalf of the committee I wish to personally thank those of yo) 
on this panel today, and those who will follow with the other fiy 
major agencies day by day. 

I also wish to commend you for your interest and your efforts ty 
assist the committee with this most difficult problem. 

Today and through June 24, the subcommittee will hear a distin.) 
guished panel of speakers who will present their views on adminis. 
trative process problems centering around four assigned topics, 

Representatives of the administrative agencies subject to the juris. 
diction of the subcommittee, attorneys practicing before them, anq| 
representatives of companies regulated by them, as well as repre! 
sentatives of bar associations, trade associations, and the Federal rial] 
Examiners’ Conference will participate. It is understood that the 
views to be expressed are the views of the individuals and are not) 
necessarily views of their agency or organization. 

At this point there will be included in the record the rules of pro.| 
cedure of the subcommittee adopted by it on May 20, 1959. Included 
in the pamphlet containing the rules of procedure are House Resoly.| 
tions 7 and 56 of the 86th Congress; rule XI, 26, Rules of the Houg 
of Representatives; and an outline of the subcommittee’s activities 
also adopted by the subcommittee on May 20, which states the sub. 
committee’s purposes, agencies to be examined, and subjects to be con. 
sidered. 

(The document referred to follows :) 





RULES OF PROCEDURE 
' 
Special Subcommittee on Legislative Oversight of the House Committee on | 


Interstate and Foreign Commerce (H. Res. 56, 86th Cong.), U.S. House of | 
Representatives 


The Special Subcommittee on Legislative Oversight was appointed under the | 
authority of section 136 of the Legislative Reorganization Act of 1946, @/ 
Stat. 812, H. Res. 7, 86th Congress, and H. Res. 56, 86th Congress, agreed to’ 
January 28, 1959. i 

[H. Res. 7, 86th Cong., 1st sess.] 


In THE HOUSE OF REPRESENTATIVES 
January 7, 1959 


Mr. SmitH of Virginia submitted the following resolution ; which was considered : 
and agreed to i 


RESOLUTION 


en ON NEES 


j 
Resolwed, That the rules of the House of Representatives of the 85th Congress, | 
together with all applicable provisions of the Legislative Reorganization Act of 
1946, as amended, be, and they are hereby, adopted as the rules of the House of 
Representatives of the 86th Congress. 
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[M. Res, 56, 86th Cong., 1st sess.] 
IN THE HOUSE OF REPRESENTATIVES 
January 7, 1959 


Mr. Hargis submitted the following resolution; which was referred to the 
Committee on Rules 


January 26, 1959 


Reported with amendments, referred to the House Calendar, and ordered to be 
printed 


January 27, 1959 
Considered and agreed to 


RESOLUTION 


Resolved, That effective from January 3, 1959, the Committee on Interstate 
and Foreign Commerce may make investigations and studies into matters within 
its jurisdiction, including the following: 

(1) Policies with respect to competition among the various modes of transpor- 
tation, whether rail, air, motor, water, or pipeline ; measures for increased safety ; 
and adequacy of the national transportation system for defense and the needs 
of an expanding economy ; 

(2) Policies with respect to the promotion of the development of civil aviation ; 
measures for increased safety; restrictions on American air carriers which 
impede the free flow of commerce ; routes, rates, accounts, and subsidy payments; 
airport construction, hazards of adjacency to airports, and condemnation of air- 
space; aircraft and airline liability; aircraft research and development, and 
market for American aircraft; and air navigational aids and traffic control; 

(3) Allocation of radio spectrum; color television; pay television ; educational 
television ; ownership and control of radio and television stations ; technical devel- 
opments in the communications field ; 

(4) Adequacy of the protection to investors afforded by the disclosure and 
regulatory provisions of the various Securities Acts; 

(5) Adequacy of petroleum, natural gas, and electric energy resources for 
defense and the needs of an expanding economy; adequacy, promotion, regula- 
tion, and safety of the facilities for extraction or generation, transmission and 
distribution of such resources; development of synthetic liquid fuel processes ; 
and regulation of security issues of and control of natural gas pipeline companies ; 

(6) Advertising, fair competition, and labeling ; 

(7) Research in weather, including air pollution and smog, and artificially 
induced weather ; 

(8) Effects of inflation upon benefits provided under railroad retirement and 
railroad unemployment programs; and inequities in provisions of statutes 
relating thereto, with comparison of benefits under the social security system ; 

(9) Adequacy of medical facilities, medical personnel, and medical teaching 
and training facilities; research into human diseases; provisions for medical 
care; efficient and effective quarantine; protection to users against incorrectly 
labeled and deleterious foods, drugs, cosmetics, and devices; and other matters 
relating to public health ; 

(10) Disposition of funds arising from the operation of the Trading With the 
Enemy Act; 

(11) Current and prospective consumption of newsprint and other papers used 
in the printing of newspapers, magazines, or such other publications as are 
admitted to second-class mailing privileges; current and prospective production 
and supply of such papers, factors affecting such supply, and possibilities of 
additional production through the use of alternative source materials; 

(12) Increase in traffic accidents on the streets and highways of the United 
States during recent years; factors responsible for such increase, the resulting 
deaths, personal injuries, and economic losses; and measures for eliminating 
such accidents or reducing their frequency and severity; and 

(13) The administration and enforcement by departments and agencies of the 
Government of provisions of law relating to subjects which are within the 
jurisdiction of such committee. 
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Provided, That the committee shall not undertake any investigation of any syb. 
ject which is being investigated by any other committee of the House. 

For the purposes of such investigations and studies the committee, or 
subcommittee thereof, may sit and act during the present Congress at such times 
and places within the United States, whether the House has recessed, or hag 
adjourned, to hold such hearings, and to require, by subpena or otherwise, the 
attendance and testimony of such witnesses and the production of such boo 
records, correspondence, memorandums, papers, and documents as it deems neces. 
sary. Subpenas may be issued under the signature of the chairman of the com. 
mittee or any member of the committee designated by him, and may be serve 
by any person designated by such chairman or member. 

The committee may report to the House at any time during the present Con. 
gress the results of any investigation or study made under authority of this 
resolution, together with such recommendations as it deems appropriate. Any 
such report shall be filed with the Clerk of the House if the House is not in 


session. 
RULES OF PROCEDURE 


SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE HOUSE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE 


(Adopted May 20, 1959) 


(Issued Pursuant to H. Res. 7, H. Res. 56, and Rule XI (26, (k) and (1), Rules 
of the House of Representatives, 86th Congress (H. Doc. 458, 85th Congress) ) 


1. The Subcommittee shall conduct investigations pertaining to the workings 
of the independent regulatory commissions and agencies which are subject to the 
jurisdiction of the parent committee and pertaining to the adequacy of existing 
commission and agency laws and regulations and their administration. The 
investigations are intended to assist the Subcommittee in making legislative or 
other recommendations to the Congress and to the administrative commissions 
and agencies, and to fulfill the duty of legislative oversight and supervision pro- 
vided in the Legislative Reorganization Act of 1946. 

2. The subject of any investigation in connection with which witnesses are 
summoned or shall otherwise appear shall be announced by the Chairman of the 
Subcommittee before commencement of any hearing. The information sought 
to be elicited in the hearing shall be relevant and germane to the subject as so 
stated. 

3. Subpenas shall be signed and issued by the Chairman of the Committee on 
Interstate and Foreign Commerce or any member of the Subcommittee designated 
by the Chairman. Witnesses shall be subpenaed at a reasonably sufficient time to 
be determined by the Chairman in advance of any hearing, in order to give the 
witness an opportunity to prepare for the hearing and to employ counsel should 
he so desire. ‘ 

4. If the Subcommittee determines that the interrogation of a witness in a pub- 
lic hearing might endanger national security or unjustly injure his reputation or 
the reputation of other individuals, the Subcommittee shall interrogate such 
witness in an executive session for the purpose of determining the necessity or 
advisability of conducting such interrogation thereafter in a public hearing. 

5. Attendance at executive sessions shall be limited to members of the Sub- 
committee, its staff, and other persons whose presence is requested or consented 
to by the Subcommittee. 

6. All discussion, testimony, and action occurring in executive session shall be 
kept secret and shall not be released or used in public sessions without the eon- 
sent of the Subcommittee. 

7. All other hearings shall be public. 

8. A Subcommittee quorum for the purpose of taking testimony shall consist 
of not less than two members. No hearing shall be conducted in the absence of 
the quorum of Subcommittee. 

9. All witnesses at public or executive hearings who testify as to matters of 
fact shall give all testimony under oath or affirmation. Only the Chairman or 
a member of the Subcommittee shall be empowered to administer such oath or 
affirmation. 

10. A complete and accurate record shall be kept of all testimony and pro 
ceedings at hearings, both in public and in executive session. 
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41. Any witness or his counsel, upon approval of the Chairman and at the 
pense of the witness, may obtain a transcript of public testimony of the 
tness. 

a Any witness or his counsel, upon approval of the Chairman and at the 
pense of the witness, may also obtain a transcript of any executive testimony 
‘the witness when a special release of said testimony prior to public release is 
thorized by the Chairman, or after said testimony has been made public by 
e Subcommittee. 

18. At every investigative hearing, public or executive, witnesses may be ac- 
mpanied by their own counsel for the purpose of advising them concerning 
eir constitutional rights. The failure of a witness to secure counsel shall not 
cuse such witness from attendance in response to a subpena. 

14. The participation of counsel during the course of any investigative hearing 
all be limited to advising the witness as to his constitutional rights. Counsel 
all not be permitted to engage in oral argument with the Subcommittee or to 
oss-examine, but shall confine his activity to the area of such advice to his 
ient. 

This rule shall not be construed as authorizing counsel to coach the witness, 
yswer for the witness, or put words in the witness’ mouth, or as excusing a 
itness from testifying in the event his counsel is ejected for contumacy or 
sorderly conduct. 

15. The privilege of a witness to be accompanied by counsel shall not be exer- 
sed in such a manner as to interfere with the orderly conduct of the investi- 
itive hearing or to diminish in any respect the Subcommittee’s control of the 
mduct of such hearing. 

16. Any witness desiring to make a prepared or written statement for the 
cord of the investigative proceedings in public or executive session, insofar us 
is practicable, shall file a copy of such statement with the counsel of the Sub- 
mmittee within a reasonable period of time in advance of the hearing at which 
e statement is to be presented. 

17. All such statements so received which are relevant and germane to the sub- 
et of the investigation, upon approval of the majority of the Subcommittee, 
ay be inserted into the official transcript of the proceedings. 

18. All witnesses shall be limited to giving information relevant and germane 
» the subject under investigation. The Subcommittee shall rule upon the ad- 
issibility of all testimony or information presented by the witness. 

19. At the conclusion of his testimony, or at the conclusion of testimony of a 
itness who has commented on him adversely, any person appearing before the 
ubcommittee shall have the privilege, upon approval of the Subcommittee, to 
le a supplementary written sworn statement of facts, provided this privilege is 
cercised within a reasonable time to be fixed by the Chairman. 

20. Each witness who has been subpenaed or who has appeared at the request 
! the Subcommittee, upon the completion of his testimony, may report to the 
lice of the Clerk of the Subcommittee and there sign appropriate vouchers for 
avel allowances and attendance fees upon the Subcommittee. If hearings are 
eld in cities other than Washington, D.C., the witness may contact the Clerk 
{the Subcommittee, or his representative, prior to leaving the hearing room. 
21. The foregoing Rules of Procedure are subordinate to the Rules of the 
louse of Representatives and are to be interpreted and applied in conjunction 
ith and in conformity to the Rules of the House. 


APPENDIX I 


ule XI, 26, Rules of the House of Representatives 


(a) The rules of the House are the rules of its committees so far as applicable, 
xcept that a motion to recess from day to day is a motion of high privilege in 
mmittees. Committees may adopt additional rules not inconsistent therewith. 

(b) Each committee shall keep a complete record of all committee action. 
uch record shall include a record of the votes on any question on which a record 
ote is demanded. 

(c) All committee hearings, records, data, charts, and files shall be kept sepa- 
ate and distinct from the congressional office records of the Member serving as 
hairman of the committe; and such records shall be the property of the House 
nd all Members of the House shall have access to such records. Each com- 
littee is authorized to have printed and bound testimony and other data pre- 
anted at hearings held by the committee. 
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(d) It shall be the duty of the chairman of each committee to report or Cause 
to be reported promptly to the House any measure approved by his commi 
and to take or cause to be taken necessary steps to bring the matter to a Vote, 

(e) No measure or recommendation shall be reported from any committee yp. 
less a majority of the committee were actually present. 

(f) Each committee shall so far as practicable, require all witnesses appeap. 
ing before it to file in advance written statements of their proposed testimony, 
and to limit their oral presentation to brief summaries of their argument. The 
staff of each committe shall prepare digests of such statements for the use of 
committee members. 

(g) All hearings conducted by standing committees or their subcommittees 
shall be open to the public, except executive sessions for marking up bills or for 
voting or where the committee by a majority vote orders an executive session, 

(h) Each committee may fix the number of its members to constitute a quorum | 
for taking testimony and receiving evidence, which shall be not less than two, 

(i) The chairman at an investigative hearing shall announce in an opening 
statement the subject of the investigation. 

(j) A copy of the committee ruies, if any, and paragraph 26 of rule XI of the 
House of Representatives shall be made available to the witness. 

(k) Witnesses at investigative hearings may be accompanied by their ow 
counsel for the purpose of advising them concerning their constitutional rights, | 

(1) The chairman may punish breaches of order and decorum, and of profes. 
sional ethics on the part of counsel, by censure and exclusion from the hearings; 
and the committee may cite the offender to the House for contempt. 

(m) If the committee determines that evidence or testimony at an investiga. 
tive hearing may tend to defame, degrade, or incriminate any person, it shall— 

(1) receive such evidence or testimony in executive session ; 

(2) afford such person an opportunity voluntarily to appear as a witness; 
and 

(3) receive and dispose of requests from such person to subpena additional 
witnesses. 

(n) Except as provided in paragraph (m), the chairman shall receive and the | 
committee shall dispose of requests to subpena additional witnesses. 

(o) No evidence or testimony taken in executive session may be released or 
used in public sessions without the consent of the committee. 

(p) In the discretion of the committee, witnesses may submit brief and perti. 
nent sworn statements in writing for inclusion in the record. The committee is 
the sole judge of the pertinency of testimony and evidence adduced at its hearing, 

(q) Upon payment of the cost thereof, a witness may obtain a transcript copy 
of his testimony given at a public session or, if given at an executive session, when | 
authorized by the committee. 


en 








APPENDIX II 





Outline of Subcommittee Activities t 


The Special Subcommittee on Legislative Oversight on May 20, 1959, adopted 
a policy outlining the scope of the Subcommittee’s activities. The policy 
adopted is as follows: 


Purposes 


To examine the execution of the laws by the administrative agencies, admin- | 
istering laws within the legislative jurisdiction of the parent committee, to see | 
whether or not the law as the Congress intended in its enactment has been and is” 
being carried out or whether it has been and is being repealed or revamped by 
those who administer it. The Subcommittee will conduct investigations per-’ 
taining to the working of these independent regulatory commissions and agencies © 
and pertaining to the adequacy of existing commission and agency laws and | 
regulations and their administration. Such investigations are to assist the | 
Subcommittee in making legislative or other recommendations to the Congress and | 
to the administrative commissions and agencies, and to fulfill the duty of legis- t 
lative oversight and supervision as provided in the Legislative Reorganization 
Act of 1946. In pursuance of the foregoing, the Subcommittee will also con-/ 
duct investigations and make reports concerning matters referred to in oi 
report of the Special Subcommittee on Legislative Oversight, 85th Congress, 2i 
Session, House Report No. 2711. ' 





my arr er, 


' 


| 





(2) Bure 


and 

(3) Forei 
Health Ser 
lative juris¢ 


Bubjects To 
(1) Revie 
when 

(2) Area 
growth of t 
(3) Cons 
they can be 
tive discret 
(4) Cons 
eretionary 
intent, man 
(5) Adm 
and regula' 
which in fa 
published r 
(6) Judi 
statutory s 
enlargemen 
(7) Enfe 
(8) Orgs 


mencing | 
of the w 
public int 
and regu. 
are to b 
drafted v 
to be aske 
The to] 
shou 
mem 
port: 
actio 
nece: 

lic, t 

II 

weal 
crea: 

II 


agen 





MAJOR ADMINISTRATIVE PROCESS PROBLEMS 7 


gencies To Be Examined F 
(1) Civil Aeronautics Board, Federal Aviation Agency, Federal Communica- 
ions Commission, Federal Power Commission, Federal Trade Commission, Food 


nd Drug Administration, Interstate Commerce Commission, Securities and Ex- 
hange Commission ; 


(2) Bureau of Standards, National Institutes of Health, Weather Bureau; 


nd 

(3) Foreign Claims Settlement Commission, Office of Alien Property, Public 
fealth Service, Railroad Retirement Board, and other agencies within legis- 
ative jurisdiction of the committee. 
ubjects To Be Considered 

(1) Review and analysis of the laws and amendments, and intent of the Con- 
ress when enacted ; 


(2) Area of the field regulated by each law, changing circumstances, and 
rowth of the field since enactment ; 

(3) Consideration of the legislative standards in the law to determine whether 
hey can be drafted in more precise terms with the view of reducing administra- 
ive discretion ; 

(4) Consideration of rules and regulations issued by the agency under the dis- 
retionary delegations, reconciliation with statutory standards and legislative 
ntent, manner in which rules have been applied in practice; 

(5) Administrative interpretations and practices apart from formal rules 
nd regulations, public notice of such interpretations and practices, extent to 
vyhich in fact administration is by internal interpretations as distinguished from 
ublished rules ; 

(6) Judicial decisions on the administration of the law by the agency, the 
tatutory standards, rules and regulations, and administrative interpretations, 
mlargement of area of regulation supported by the decisions ; 

(7) Enforcement of statute, rules, and regulations ; and 

(8) Organization of agency : 

(a) Independence and bipartisanship of commission, as intended in its 
creation ; identification of the regulators with the regulated ; 


(6) Personnel: Experience, relationship to agency policy, status under 
civil service; and 


(c) Workload, distribution of personnel as to statutory duties or on duties 
assumed through administrative interpretations, coordination with State 
and other regulatory agencies, trade, or industry enforcement groups. 

The Cuarmman. The 8 days of panel discussion hearings com- 
nencing today are part cf the subcommittee’s investigation and study 
f the workings of the administrative agencies and the need in the 
yublic interest for changes or improvements in the pertinent statutes 
ind regulations and in their administration. The four topics which 
we to be the subject matter of the hearings have been carefully 
lrafted with these purposes in mind and the discussion and questions 
0 be asked will all be directed toward these objectives. 

The topics for discussion are as follows: 

I. What legislative or administrative measures have been or 
should be taken to preclude attempts to influence commission 
members or employees by means which do not afford a fair op- 
portunity to interested persons materally affected by commission 
action to present their case, and at the same time preserve the 
necessary access by the commission to information from the pub- 
lic, the regulated industry and others? 

Il. The role of hearing examiners. Present strengths and 
weaknesses. What legislative measures should be taken to in- 
crease their stature ont effectiveness ? 

III. The role of commissioners and their immediate staffs and 
agency staffs, and the division of responsibilities. Present 





ee nee 
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strengths and weaknesses. What, legislative or other m 
if any, are needed ? | 
IV. The efficiency of the commissions. What changes, if any | 
in the existing statutory provisions relating to substance or pro 
cedure are needed to enable the commissions to cope with the jp. 
creasingly enormous volume of business coming before them? 
Perhaps, the most important of the four topics is No. I. 

A difficult and delicate problem exists in assuring the fairness ang 
impartiality of administrative decisions, and, at the same time, 
viding the commissions with the necessary access to information tron 
the public, the regulated industry and others. 

There is a legitimate need for proper means of communication he. 
tween agencies and interested persons in the categories mentioned. Jp. 
formation of great value to the agencies is constantly provided then | 
from such sources. Persons in these groups can submit to agencies | 
requests and inquiries which are entirely appropriate and which help | 
the administrative process to serve the public interest. Often by. 
proper ex parte conferences lengthy hearings can be avoided and/ 
public interest objectives can be reached more quickly and econom. 
ically. However, unless caution is constantly observed, such activities 
can quickly expand to the point where they go beyond the limits of | 
propriety. 

A great difficulty lies in drawing clearly and equitably the line of | 
demarcation between proper and improper ex parte contacts. This | 
situation has required the subcommittee to give earnest consideration | 
to the degree of identification of a regulatory agency with those whom 
it regulates and activities of Government officials which constitute | 
excessive pressure upon an agency. Underlying this problem is the. 
consideration that we must seek to have our independent regulatory | 
commissions operate fairly and efficiently in promoting the public in. 
terest and at the same time harmonize the public interest. require. 
ments with the rights of individual citizens. 

We have had much discussion to the effect that while ex parte 
contacts are improper in adjudicatory proceedings, nevertheless it is 


| 


proper for ex parte contacts to be made in rulemaking or legislative 


proceedings. 

In the panel discussion on the administrative process and ethical 
questions held before the subcommittee November 18 and 19, 1958, 
we heard testimony that it is difficult, if not impossible, notwith- 
standing the definitions contained in the Administrative Procedure 
Act, effectively to draw the line between what is adjudication and 
what is rulemaking. 

Topic No. I has therefore been framed not in terms of adjudication 
or rulemaking but instead in terms intended to bring out the neces 
sity of balancing the public interest in free access by the commis 
sions to information bearing on the case before it with the rights 
of the parties to a fair and impartial determination reached in pro- 
ceedings, wherein all participants have full opportunity of meeting 
their opponents’ case. It is vital to sound administration that the 
commissions avail themselves of information from all legitimate 
sources concerning the problems of the regulated industry. 

Topic No. I takes cognizance also of the decisions of the Supreme 
Court on October 20, 1958, and I want to emphasize this, and of the 
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J. Court of Appeals for the District of Columbia Circuit on May 8, 
1959, in the Sangamon Valley Television case. 

I think it would be well to dwell on that for a moment because of 
he importance of this particular panel discussion. 

An applicant in that rulemaking proceeding before the Federal 
Jommunications Commission, as shown by testimony before the sub- 
ommittee last year, had engaged in a course of ex parte contacts 
vith members of the Commission. On October 20, 1958, the Supreme 
Jourt on the basis of representations in the brief of the Solicitor Gen- 
ral, calling attention to the testimony before the subcommittee, 
ranted the petition for certiorari, vacated the judgment of the court 
f appeals, and remanded the case. We who gave thought and atten- 
jon to that problem at the time, because of the importance of it, feel 
that that was a most important decision. 

The Department of Justice in its brief before the court of appeals 
m remand urged that the case be returned to the Commission on the 

unds that the ex parte approaches disclosed in our subcommittee 
yearings (1) violated the rules of procedure of the Commission in 
he rulemaking proceeding and (2) departed from “the cherished 
udicial tradition embodying the basic concepts of fair play.” 

The Department expanded on these points. 

In support of its second ground the Department urged that— 
ven were the Commission’s procedure silent on this score considerations of 
asic fairness would require a ban on ex parte pleas in this type of adminis- 
rative proceeding, involving as it does an allocation of specific channels among 
several communities, and a resolution of conflicting claims asserted by com- 
veting parties in relation to the use of valuable spectrum rights. The need for 
fairness cannot turn on whether the label “quasi-legislative” or “quasi-judicial” 
he applied. The outcome of this proceeding, we emphasize, affected particular 
interests in a concrete, substantial way. * * * Where, as here, fundamental 
fairness requires the consideration and resolution of the subject matter to be 
conducted on the basis of full, open presentation by the interested parties, no 
proceeding should be sustained on appellate review where it appears that this 
basic requirement has not been scrupulously observed. [Italics supplied.] 

The Court of Appeals for the District of Columbia Circuit on 
May 8, 1959, accepted both grounds pressed by the Department of 
Justice, vacated the Commission order and remanded the case to the 
Commission for an evidential hearing to determine, among other 
things, the nature and source of all the ex parte pleas and other 
approaches involved in this case (Sangamon Valley Television Cor- 
poration v. U.S. et al., U.S. Court of Appeals for District of Columbia 
Circuit). The court of appeals stated : 


Interested attempts “to influence any member of the Commission * * * except 
by the recognized and public processes” go “to the very core of the Commission’s 
quasi-judicial powers * * *” (Massachusetts Bay Telecasters v. Federal Com- 
munications Commission, U.S. App. D.C., 261 F. 2d 55, 66, 67). That case 
involved licensing, not rulemaking. Ordinarily allocation of TV channels among 
communities is a matter of rulemaking, governed by Section 4 of the Adminis- 
trative Procedure Act, 5 U.S.C., Section 1003, rather than adjudication governed 
by Section 5, 5 U.S.C., Section 1004. The Commission and the intervenor con- 
tend that because the proceeding now on review was “rulemaking”, ex parte 
attempts to influence the Commissioners did not invalidate it. The Department 
of Justice disagrees. On behalf of the United States, the Department urges 
that whatever the proceeding may be called it involved not only allocation of 
TV channels among communities but also resolution of conflicting private claims 
to a valuable privilege, and that basic fairness requires such a proceeding to be 
carried on in the open. We agree with the Department of Justice. Accordingly 
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the private approaches to the members of the Commission vitiated its Action 
and the proceeding must be reopened. 

We agree also that the Commission proceeding must be reopened for anothe 
reason. Agency action that substantially and prejudicially violates the agency 
rules cannot stand. At the time of this proceeding the Commission had no 
eral regulations governing all rulemaking, but when it proposed an allocatig 
of TV channels to particular communities it was its usual practice, followed jj 
this instance, to prescribe a cutoff date before which “Any interested person * *+ 
may file with the Commission * * * written data, views, or arguments se 
forth his comments” favoring or opposing the plan; a cutoff date for “commeny 
on briefs in reply”; and that “No additional comments may be filed” without, 
request from the Commission or a showing of good cause. By plain implication 
this rule forbade submitting material to the Commission’s members after thy 
time for filing it with the Commission had gone by. The rule cannot be inte 
preted to permit parties to make off-the-record contentions that it forbids they 
to make on the record. [Footnotes omitted.] 

At this time I offer for the record a list of the names and addressg 
of all of the panelists who, in response to the invitation of the Special 
Subcommittee on Legislative Oversight, will attend and participat 
in our discussion meetings. I also offer a copy of the Revised 
line of Proposed Panel Discussion, containing a schedule of the meet. 
ings, which was sent to each of the panelists. The list of the panelists 
and this material sent them will be reproduced at the end of the printed 
record for ready reference purposes. tl 

Today, we have with us representatives of the Civil Aeronautics 
Board, attorneys practicing before the Board, and officials of com- 
panies regulated by the Board. I think at this point it would be wel 
to have the panelists identify themselves for the record, starting with 
you, Chairman Durfee, and then to your right and then to your left, 


MEMBERS OF THE PANEL 


CIVIL AERONAUTICS BOARD REPRESENTATIVES: JAMES R. DUR 
FEE, CHAIRMAN; FRANCIS W. BROWN, CHIEF EXAMINER; M. ¢. 


MULLIGAN, DIRECTOR, BUREAU OF AIR OPERATIONS; A® 


FRANKLIN M. STONE, GENERAL COUNSEL 


PRACTICING ATTORNEYS: COATES LEAR, JAMES M. VERNER 
HOWARD C. WESTWOOD, AND WILLIAM C. BURT, ALL OF WASH. 
INGTON, D.C. 


INDUSTRY REPRESENTATIVES: H. TEMPLETON BROWN, UNITED 


AIRLINES, CHICAGO, ILL.; ANDREW M. DE VOURSNEY, UNITED 
AIRLINES, CHICAGO, ILL.; AND JOHN C. PIRIE, PAN AMERICAN 
WORLD AIRWAYS, NEW YORK, N.Y. 


Mr. Dorrer. Mr. Chairman, in response to the invitation from you, 
I believe on May 19, representatives of the Board are here. In a letter 
we received from you, I believe we were asked to submit a suggested 
list of participants in this panel discussion of the Civil Aeronautic 
Board, of representatives of the industry which we regulate, and of 
attorneys who practice regularly before the Board. We responded 
to that request with quite a substantial list of suggested names. 
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(The letter of May 19, 1959, to Mr. Durfee, Chairman, CAB, and 
ig reply acceptance of May 28, 1959, follow :) 


May 19, 1959. 
on. JAMES R. DURFEE, 
airman, Civil Aeronautics Board, 
rashington, D.C. 
pear Mr. Durree: Following a conference on May 18, 1959, attended by the 
meral counsel of each of the six major regulatory commissions and members 
‘our subcommittee staff, arrangements have been made for a panel discussion 
ncerning four administrative process problems at hearings to be held before 
e subcommittee commencing on June 15. 
Enclosed is an outline of these arrangements and a statement of the four 
pies to be discussed. The subcommittee would like to have you, or a member 
signated by you, to appear as a panel participant on the date assigned to your 
vency. We should also like to have as participants your general counsel, a 
saring examiner to be designated by you, and your technical staff chief. It is 
nderstood that the views to be expressed may or may not reflect the official 
sition of the Board. The subcommittee, although interested in the official 
sition of your Board, desires at this time to have the benefit of a free and 
yjective presentation of different viewpoints by qualified persons. By such 
yurse we hope that our panel hearing will result in a constructive contribution 
ward solving the difficult administrative problems involved. 
Your cooperation in this matter will be appreciated. 
Sincerely yours, 
OREN Harris, 
Member of Congress, Chairman. 


CIvit AERONAUTICS BOARD, 
Washington, D.C., May 28, 1959. 
fon. OREN Harris, 
hairman, Special Subcommittee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce, House Office Building, Washington, D.C. 


Dear CONGRESSMAN Harris: This will acknowledge receipt of your letter, dated 

fay 19, 1959, advising that a panel discussion concerning four administrative 
rocess problems has been scheduled at hearings before the Special Subcom- 
ittee on Legislative Oversight commencing on June 15, 1959, and enclosing an 
utline setting forth the arrangements that have been made for the program and 
statement of the four topics to be discussed. 

I shall be happy to participate as a panel participant on the date assigned 
9 the Civil Aeronautics Board. I also have instructed the General Counsel, 
he Chief Examiner, and the Director, Bureau of Air Operations, to participate 
n the panel discussion. 

Set out below are the names of the individuals who will prepare and present 
rritten statements with respect to each of the four topics listed on pages 2 and 3 
f the outline of the panel discussion attached to your letter of May 19, that 
rill be discussed as they affect the Civil Aeronautics Board on June 15: 

Topic I: Mr. Franklin M. Stone, General Counsel. 
Topic Il: Mr. Francis W. Brown, Chief Examiner, Bureau of Hearing 
Examiners. 
Topic III: Mr. James R. Durfee, Chairman, Civil Aeronautics Board. 
Topic IV: Mr. M. C. Mulligan, Director, Bureau of Air Operations. 

It is my view that the scheduled panel discussion is an excellent idea and that 
he discussions will be of interest and assistance to all concerned with the 
roblems involved in the administrative process. 

In accordance with your request, the written statements prepared on the four 
opics and any oral statements made by members of the Board’s staff and my- 
eo will represent our own individual views rather than the position of the 
oard. 

You may be assured that the designated members of the Board’s staff and I 


rill cooperate in every possible way to make the panel discussion informative 
ind successful. 


Sincerely yours, 
JAMES R. Durrer, Chairman. 
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Mr. Durrsr. The gentlemen who are here today representin the 
practicing attorneys are attorneys who are legal counsel for airhj 
and representatives of the airlines themselves, who were amon 
names which we submitted in extenso and I think they represent } 
rather wise choice the rather wide variety of specialization of th 
regulatory process. 

But in brief, I am James R. Durfee, Chairman of the Civil Aen. 
nautics Board. 

a a HF right is Mr. Stone, Frank Stone, the General Counsel of oy 
oard. 

On my left is Mr. Francis Brown, our Chief Examiner. 

Mr. Stone will discuss the first subject which has been assigned fop 
this panel discussion, item No. I. Mr. Brown will discuss item No, I], 
as our Chief Examiner, the role of hearing examiners. 

I, as Chairman, will discuss item III, the role of Commissiones 
and their immediate staffs and agency staffs, and the division of p. 
sponsibilities. 

Mr. M. C. Mulligan, Chief of our Bureau of Air Operations, the 
largest bureau within the agency, will discuss the question of th 
efficiency of the commissions, question No. IV. 

If the Chair wishes, I can continue with introductions, or the othe 
gentlemen can identify themselves. 

a CHarrRMAN. We will ask the other gentlemen to identify them. 
selves. 

Mr. Burr. I am Mr. William C. Burt. I am an attorney in pra. 
tice here before the Civil Aeronautics Board, representing variow 
airlines. 

The Cuairman. And your address? 

Mr. Burr. Wyatt Building, Washington, D.C. 

Mr. H. T. Brown. I am H. Templeton Brown. I am a hybrid 
prion in this panel discussion. I am a practicing attorney. 

fy firm is general counsel for United Airlines. I also sit as a direc 
tor of that company, so that in that sense I am a company representa 
tive. My address is 231 South LaSalle, Chicago, Ill. 

Mr. pe Voursney. I am Andrew M. de Voursney. I am vice presi- 
dent, and treasurer of United Airlines. My address is 5959 South 
Cicero Avenue, in Chicago. 

Mr. Prete. My name is John C. Pirie. I, too, am a hybrid partic- 
pant. I have been a practicing attorney before the Board fora 
great many years. I am currently vice president and associate ger 
eral counsel of Pan American World Airways, Inc. My address is 
135 East 42d Street, New York City. 

Mr. Lear. My name is Coates Lear. I am a practicing attorney, 
and my address is the Cafritz Building, Washington. 

Mr. Westwoop. My name is Howard C. Westwood. I am a mem 
ber of the firm of Covington & Burling, a law firm here in Wash 
ington, the address of which is 701 Union Trust Building. My firm 
frequently represents American Airlines in proceedings before the 

B 


Mr. Verner. My name is James M. Verner, a member of the firm 
of Tierney & Tierney, 2001 Massachusetts Avenue, vee 
D.C., which practices largely before the Civil Aeronautics Boa: 
the Interstate Commerce i 


ommission. 
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The Cuarrman. Gentlemen, we have 2 full hours. We are going 

ive most of it to you. 

June 16, we are having similar panel participation dealin 

th the Federal Communications Commission; on June 17, the Fed- 
| Power Commission ; on June 18, the Federal Trade Commission; 
June 19, the Interstate Commerce Commission; and on June 22, 
, Securities and Exchange Commission. On June 23 and 24, we will 
ve 2 days of general roundup discussion participated in by repre- 
tatives of bar associations, trade associations, and of the Federal 
ial Examiners’ Conference. During the 6 days that we have the 
nmissions before us, topics I and II will be discussed in the morn- 
y session and topics III and IV in the afternoon session. On June 
topics I and II will be discussed ; and, on the 24th, topics III and 
will be discussed. We will have presented by representatives of 
y commissions a short written paper concerning each of the four 
vies; following which there were be discussion and questioning by 
» panel participants and members of the subcommittee. 
Other panelists who have prepared papers may orally summarize 
m and the text will be included in the record. The subcommittee 
ll be glad to receive from any panelist a short written statement 
awcerning any of the assigned topics. This should be submitted on 
before July 10, 1959. In this way, we shall ascertain the view- 
int of persons who are engaged daily in the workings of each of 
s administrative commissions. 
[t is a privilege and a pleasure to welcome today Hon. James R. 
fee, Chairman of the Civil Aeronautics Board; Francis W. Brown, 
ief Examiner ; M. C. Mulligan, Director, Bureau of Air Operations; 
anklin M. Stone, General Counsel. It isalsoa privilege and a pleas- 
sto welcome the following attorneys who practice before the Board: 
ates Lear, Esq.; James M. Verner, Esq.; Howard C. West- 
od, Esq.; and William C. Burt, Esq. We are also privileged to 
ve present with us representatives of some of the airlines regu- 
ed by the Board: Mr. H. Templeton Brown, of United Airlines; 
r. Andrew M. DeVoursney, of United Airlines; and Mr. John C. 
rie, of Pan American World Airways. 
Again I say we are thankful and look forward to receiving the 
nefit of the experience and wisdom of the gentlemen who are before 
as participants in a panel discussion of matters profoundly affect- 
een interest in administration of law by commissions. 

r. Durfee, the Chairman of the Civil Aeronautics Board, we 
ought, would be appropriate to start off the discussions. 
Since Mr. Stone will discuss the initial topic, we will recognize him 
this time. 
Mr. Stone. Mr. Chairman, the topic is: What legislative or admin- 
irative measures have been or should be taken to preclude attempts 
‘influence Commission members or employees by means which do 
t afford a fair opportunity to interested persons materially affected 
‘Commission action to present their case and, at the same time, pre- 
rve the necessary access by the Commission to information from the 
iblic, the regulated industry, and others? 
The problem of assuring “fair play” to the contestants in admin- 
trative proceedings is one that has come to be recognized as involv- 
g more than adherence to judicial standards of conduct in the con- 
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ventional adjudicatory or quasi-judicial promeding. In this TeSpee, 
much credit is due to the initiative of this committee in condy 
extensive hearings in 1958 which probed deeply into the practic 
the administrative agencies. 7 

The distinction in the Administrative Procedure Act between adj), 
dication and rulemaking may no longer suffice to form a proper bag 
for determining which proceedings require special safeguards againg 
undue influence. te 

In adjudication proceedings, as defined in the Administrative Py, 
cedure Act, the administrative agencies were equated to cou 
in a general sense, the high standards of conduct recognized as Proper 
in orthodox judicial proceedings were ager to apply. Rulemaking 
proceedings under the Administrative Procedure Act are in genenj 
not subject to these standards. 

What was overlooked was that some types of proceedings which ay 
“rulemaking” under the definition in the Administrative Procedup 
Act are, nevertheless, adversary in nature and call for the same prin. 
ciples of “fair play” to all concerned as are applied to strict] adju- 
dicatory proceedings. This was recently brought out in the decisign 
in Sangamon Valley Television Corporation v. U.S., decided by the 
Court of Appeals for the District of Columbia on May 8, 1959, 

I might mention here, however, that there is a vast distinction be. 
tween the rulemaking powers of the Board and the rulemaking powers 
of the Federal Communications Commission. Generally speaking, | 
would think that the Board’s rulemaking function is more legislatiy 
in nature than that of the Federal Communications Commission anj 
that the Sangamon case has more pertinence to Federal Communic. 
tions Commission proceedings than to Civil Aeronautics Board pr. 
ceedings. 

Two basic questions seem to me to be presented : 

(1) Are the existing provisions governing adjudication proceed- 
ings adequate ; and if not, how can they be improved ? 

(2) To what extent should the standards governing adjudication 
proceedings be extended to rulemaking proceedings ? 

In approaching these two stated questions and attempting to form: 
late answers thereto, a number of factors must be taken into considen- 
tion. While we all agree with the principle of fair play, it must be 
kept in mind that although certain agencies that operate under the 
Adminutiaiare Procedure Act are equated to courts as being quas:- 
judicial in nature, these agencies are not courts. The operations of 
these agencies include functions of a quasi-legislative nature. Some 
of these agencies are charged with promotional responsibilities to 
foster and develop the particular industry that they regulate. Thes 
agencies are not organized or designed to operate as courts. Ass 
matter of fact, these agencies were created because the courts wert 
not organized in a manner that would enable them to effectively cop 
with the detailed, voluminous, and complex problems of particular 
industries. 

It was recognized and contemplated that these administrative age 
cies would to some extent rely on their “expertise” in making dec: 
sions and would not. be restricted by strict judicial standards from 
obtaining pertinent information. Perhaps the administrative agel- 
cies have in varying degrees strayed too far from judicial standards 
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rhaps the time has come to restrict, or even change the fundamental 
wracter of, the administrative agencies. But I hope that the broad 
blic interest considerations are recognized and carefully weighed 
fore any legislation is enacted that would judicialize the agencies 
such an extent that they would be placed in a straitjacket of com- 
nlawrulesofevidence. 
Perhaps what I am saying is that possibly the rules of evidence 
muld remain fairly discretionary and flexible, even at the risk of 
lating traditional legal standards of admissible evidence in order 
best serve the public interest, as distinguished from the interests of 
rties immediately concerned with a particular issue under consid- 
ition by the agency involved. 

The Board has given long and comprehensive study to these ques- 
ns. While the Board’s existing regulations are not perfect in every 
pect, I believe they are regarded as generally adequate. 

Prdeed, our regulations have been referred to by the Celler com- 
ttee as an example for other agencies to follow. Nevertheless, the 
ard is studying and will continue to monitor this situation and 
ll make revisions as may appear to be necessary. If as a result of 
se discussions it appears desirable to revise our code, I am confident 
» Board will move promptly to doso. 

The Board, in testifying before committees of Congress on the 
ak” and “pressure” bills—S. 2461 and S. 2462, 85th Congress—and 
communications to this committee, letter of December 2, 1958, has 
inted out that the Board does have a reasonably good code of 
nies. 

At this point it may be well to refer to just what the Board has 
ne in formulating its present code. 

In March 1951, the Board adopted principles of practice which are 
plicable to the Board, to its staff, and to all others persons. In 
opting these principles of practice, the Board made it clear that 
e standing and effectiveness of the Board are directly related to its 
servance, as well as the parties and attorneys appearing before it, 
the highest standards of judicial and professional ethics. 

The Board’s principles of practice point out that in many respects 
e functions of the Board are similar to those of a court, and parties 
cases before it, as well as those who represent such parties, are 
pected to conduct themselves with honor and dignity. 

By the same token, the members of the Board, and those of its em- 
oyees who participate with the Board members in the determina- 
m of cases upon a record, are expected to conduct themselves with 
esame fidelity to standards of propriety that characterizes a court 
d its staff. 

The principles of practice are designed to safeguard cases which are 
cided by the Board after notice and hearing and upon a formal 
cord. They state that in such cases it is improper that there be any 
ivate communication on the merits of the case to a member of the 
card or its staff. It is likewise improper that there be any private 
mmunication on the merits of the case to a member of the Board or 
ithe examiner by any members of the Board’s staff who participated 
‘the hearing as witness or as counsel. Moreover, it is improper that 
ere be any effort by any person interested in the case to sway the 
dgment of the Board by attempting to bring pressure or influence 
bear upon the members of the Board or its staff. 
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The principles of practice state that it is particularly improper tha 
persons interested in the business of the Board provide unusual ho. 
pitality to the Board or its staff or that a be acce 
They deal with proper attorney-client relationships, and stress thy 
need for practitioners to use their best efforts to restrain their clients 
from improprieties in dealing with the Board or its staff. 

Finally, provision is made for the temporary or permanent disqualj. 
fication and denial of the privilege of appearing before the Board of 
any person who is found to have engaged in unethical or imprope 
professional conduct. 

In addition to the principles of practice which were adopted to 
serve the quasi-judicial character of the Board’s actions and to deh 
nitely prescribe in written form the rules of conduct by which all per: 
sons having business with the Board are governed, the Board has alg 
adopted rules governing the conduct of its own officials and em. 
ployees which require strict adherence to the highest standard of 
conduct. 

These rules have been developed over a period of years and have 
been revised and brought up to date through a continuous proces, 
In adopting its present rules, the Board pointed out that in a regp. 
latory agency such as the Board, whose actions affect the safety and 
the financial interests of a large number of persons, it is particular! 
important that every officer and employee adhere strictly to the high 
est standard of conduct in their social, business, political, and o 
off-the-job activities. 

The Board’s rules of employee conduct provide, in essence, that; 
No employee may receive unusual gifts or entertainment which 
might be interpreted as tending to influence the performance of his 
official duties; no employee may hold or acquire a pecuniary interest in 
any air carrier, foreign air carrier, or any other enterprise primaril 
aeronautical in nature; and no employee may engage in any ou i 
employment or activity which in any way tends to interfere with the 
proper performance of his official duties or involves a conflict of 
interest. 

No former employee of the Board is permitted to appear before 
the Board in connection with any matter which he handled while 
associated with the Board. 

In matters which he did not handle or pass upon but which were 
pending at the time of his employment with the Board, he is not per- 
mitted to appear before the Board for a period of 6 months after 
leaving the Board. No person will be employed or retained by the 
Board who has a member of his immediate family working for an air 
carrier or an aviation trade association. 

The Board’s rules of employee conduct caution that the unauthor- 
ized disclosure of information may result in disciplinary action 
against any employee, including suspension or removal. 

They also make specific reference to the statutory provisions of 
the criminal code and other pertinent laws of the United States which 
restrict the conduct of officers and employees of the Board and other 
Government agencies. 

Even these statutory provisions do not get at the problem from 
the standpoint of enforcement against third parties. 

While the Board believes that its rules and regulations constitute 
a reasonably adequate code of ethics, we recognize a deficiency which 
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be remedied by appropriate legislation. For example, under 
resent law unauthorized disclosure of certain information is at 
only a misdemeanor, subject only to a fine. Our only remedy 
nst an employee who violates our rules of conduct is to dismiss 


: the case of a Board member, section 201 of the Federal Aviation 
rovides that a Board member may be removed by the President 
inefficiency, neglect of duty, or malfeasance in office. The only 
edy the Board has against outsiders who violate the principles of 
tice by improper communication or pressure is to disqualify and 
them the privilege of practicing before the Board. 
here are many facets to the general subject under consideration, 
the problem that we keep coming back to in all our discussions is 
of limitation on the right of communication, both oral and writ- 
from outsiders to the Board and staff, and between the Board and 


n adjudication proceedings under present Board regulations, as 
we indicated, private communication by any outsider to a member 
he Board, examiner, or staff, on the merits, is improper, and also 
ate communication on the merits to a member of the Board or an 
miner by any members of the Board’s staff who participate as 
nesses or counsel, 

ow this has not been construed as making it improper for the 
rd to consult a staff member who has not participated as a witness, 
s counsel, and who did not direct or formulate the position for the 
tmembers who participated in the case. 

‘or example, in an enforcement case, it is not regarded as improper 
a Board member to consult with the General Counsel. H.R. 6774, 
ection 206(b), would make it unlawful for a Board member to re- 
an ex parte communication pertaining to his consideration of 
case. 

\pparently it would prevent a Board member in an enforcement 
3 from consulting the General Counsel or anyone else, including 
own assistant. The administration of this type of restriction 
sents many interesting problems. 

uppose the Chairman of the Board calls me in and wants to dis- 
sthe Sangamon case. Should I, as a matter of caution, ask him 
tif the discussion would have a bearing on any case pending 

ore the Board? The problems posed by this type of restriction 
ome even more complex in the case of the Civil Aeronautics Board 
reason of the many related and interrelated proceedings which are 
stantly pending before the Board. 

this section of H.R. 6774 poses another problem. What is to be 
ne about communications from the general public? In every major 
ite case, and these are strictly adjudication cases, the Board receives 
nultitude of oral inquiries and letters from outsiders urging the 
ard in effect to decide the case in favor of a particular carrier. 
Section 206(b) of H.R. 6774 apparently makes it unlawful for 
yagency member to even receive such a communication. Present 
ard practice is that such letters are filed in the Board’s public files, 
tthey are not considered in the decision nor made a part of the 
ord in the case. 

ls it intended, in view of the prohibition against receipt, that the 
ard return all such communications to the senders, and to make the 
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sender subject to criminal prosecution? How can we draw the ]j 
between these cases which in effect represent the right of the publig 
to free expression of opinion, and in the case where an airline delib. 
erately undertakes program of pressure on the Board by soliciting 
people to write such letters? 

Both H.R. 4800 and H.R. 6774 contain provisions requiri 
_ communications, if written, to be sete in the agency’s public 

e. This is the general practice of the Board now. However, they 
bills go further and require that if the communication is in the formof 
a telephone call, the recipient shall promptly make a summary of the 
conversation and place the summary in the public file. Presumably 
this would mean that most incoming and many outgoing telephon 
calls would have to be the subject of a memorandum. 

The burden this would place upon the staff from the standpoint 
of sheer numbers of memorandums that would have to be prep 
is somewhat staggering. Clearly many, and probably most, of the 
memorandums would furnish no useful purpose, such as memorap- 
dums prepared in answer to routine inquiries about the status of g 


case. 

Another such frequent type of informal communication which the 
Board receives are requests Pres officials of cities, towns, chambers of 
commerce, and the like for information as to how to proceed ina 
case in order to make their views known to the Board. These 
for the most part are not represented by an attorney, and have had 
no previous experience with Board proceedings. We have felt that 
their requests were generally proper and have responded with such 
guidance as seemed appropriate in the particular case. 

The question is presented whether the slowing up of the Board’ 
work which this memorandum writing would necessarily entail would 
be outweighed by the public benefit to be gained from the 
memorandums. 

H.R. 6774 goes a step further and requires that notice of the com- 
munication, whether written or oral, be given to all parties. This 
would be a substantial additional burden, particularly in route cases 
where there are customarily a large number of parties. 

There have been suggestions made that a distinction should be 
drawn between ex parte communications to Board members and e& 
parte communications to members of the staff, the thought being that 
where the staff is precluded from communication with the Boart 
except on the public record, there is no harm, and there may be ad- 
vantage in the staff member receiving information from any source 
Whether such a distinction should be drawn will probably depend 
upon the standards ultimately adopted in relation to communication 
between the Board and staff, and I would not venture an answer at 
this stage. 

To what extent should the existing “fair play” provisions be ex 
tended by statute to other proceedings ? 

H.R. 4800 would presumably have the effect of stopping, for ex 
ample, all letters from city mayors, chambers of commerce, and other 
ay protesting against any proposed rate increases in a rate case. 

1ile there is a clause in H.R. 4800 that such communications, to be 
prohibited, must be made with intent that the parties to the proceeding 
will not receive knowledge of the communication, persons such as 
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, would not be likely to run the risk of being accused of bad intent 
subjecting themselves to criminal prosecution. I doubt if the 
lation should go so far. 
: the other hand, a personal and private letter from the president 
ne airline setting forth reasons why a rate increase should be 
ted is obviously improper. i 
yw can we draw the line between these cases? How can we give 
rse parties the right to be heard and still allow normal, unoffen- 
and appropriate communication with the agency? 
ing over to H.R. 6774, this bill basically applies to hearing pro- 
ings which are subject to notice and opportunity for hearing 
required by law to be based on a hearing record. 
gwever, it is provided that it will also apply to those hearing 
seedings which by the agency’s notice of hearings are made sub- 
‘0 the standards of conduct of H.R. 6774. 
xis would appear in effect to leave it up to each agency as to how 
to go in extending the standards of conduct to other proceed- 
| The question immediately arises as to whether this is a de- 
Je move. A possible, and not improbable, result would be that 
agency would bring different types of proceedings under the 
tory standards. Thus, the same type of proceeding in one 
cy would be subject to the statutory standards and in another 
cy it would not. — 
may not seem right that one standard of ethics should apply to 
agency, and another standard to another agency. Yet, if uni- 
1 standards are to be prescribed by Congress, the drafters of leg- 
ion should keep clearly before them the broad public interest 
iderations that prompted the establishment of the administra- 
agencies, and not impose unrealistic restrictions that defeat the 
‘reason for the existence of administrative agencies, or unduly 
per a particular agency in the discharge of its statutory responsi- 
1es. 
his brings me to observe that both H.R. 4800 and H.R. 6774 are 
ted to a small part of the problem from the standpoint of the 
ernment as a whole. When we come to extend ethical standards 
oduct beyond the usual hearing and adjudication cases we find 
we are running into situations which are not unique to the regu- 
ry agencies but are common throughout the Government, L.e., 
artment of Agriculture. 
ecisions are being made every day in the executive branch of the 
emment. Many parties are affected—adversely or favorably— 
lecisions of Government officials. It is to be expected that the 
sion maker will make his decision based on his best judgment, 
that it will not be influenced by receipt of gifts, favors, or un- 
1 hospitality. This aspect of the proposed legislation, there- 
,might well be considered on a governmentwide basis. 
\ view of the criminal nature of the legislation and the severe 
ulties proposed, the law should be very clear and precise, so that 
ey employees will know what they can and what they cannot 
Here again, it is difficult to do this and at the same time preserve 
asonable degree of flexibility. H.R. 6774 attempts to meet the 
lem of requiring the agency to specify in the notice of hearing in 
1 case Whether it is or is not subject to the hearing standards. 
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On the other hand, H.R. 4800 leaves much to be desired in 4 
respect. For example, the definition of “proceeding” is couched j 
rather general terms and, in some instances, it is joined with the 
“matter,” so that some of the restrictions apply to any “p 
or matter.” Likewise, making the criminality of the communica 
depend on the writer’s intent necessarily involves a great element ¢ 
uncertainty. 

There is a question as to the effect of H.R. 6774 on the Adm 
istrative Procedure Act. In contrast to H.R. 4800, which adopisi), 
definitions of “adjudication” and “rulemaking” as contained in th 
Administrative Procedure Act, and provides that, in case of op, 
flict, H.R. 4800 shall supersede the Administrative Procedure Ad. 
H.R. 6774 makes no reference to the Administrative Procedure Ay 

To some extent the Administrative Procedure Act and H.R, 6?% 
cover the same ground but provide inconsistent standards. Thy 
inconsistencies should be resolved perhaps by casting H.R. ¢f% 
in the form of an amendment to the Administrative Procedure Ad, 
which would also have the advantage of not limiting the statuton 
standards to named regulatory agencies. 

Mr. Chairman, that concludes my prepared statement. 

I would just like to add this one statement, and that is I hap 
gone into this in a little more detail than perhaps some of the othy 
panelists will later. We are the leadoff or pilot group, and I though 
it would be well to raise many of the questions that will be discusgal 
throughout the panel. 

As the committee knows, under the ground rules these expression 
of opinion are my own and not necessarily those of the Boar 
The Board, in due course, will comment on specific legislation. 

I have not attempted to make recommendations with respect ti 
specific legislation because comments will be submitted by the Boanl 
at a later date. 

We felt that we might gain a great deal in this panel discussim 
and it would be helpful to us in formulating the comments finally 
submitted by the Board. 

The Cuarrman. Thank you very much. 

Mr. Durree. Mr. Chairman, upon receipt of your communicationd 
May 19 and subsequent communications in which it was emphasized 
the views to be expressed are the views of the individuals and a 
necessarily views of their agency or organization, to clarify that poin, 
the Board met and discussed your communication, and the Board d& 
termined that we would not attempt to present any position of th 
Board itself on any of the questions involved, but, rather, to perm 
each individual who has been selected the greatest latitude of personil 
expression. 

I can assure this committee that no member of the Board, ander 
tainly none of the representatives of the industry, have, in their 
entations here, been in any way inhibited by any expression of 
by the Board as to what they should or should not say. i 

The Cuarrman. Thank you very much, Mr. Durfee, for making 
that statement. 

Mr. Durrer. I intend, myself, in some of the statements I make to 
perhaps say some things with which my brethren on the Board mij 
not agree. 
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mMANn. One of the major reasons for a panel discussion is 
oe dividual, regardless of the capacity he holds, regardless of 
ob, may feel free to express his own opinion about it. 
y there will not be any misunderstanding, along with the state- 
+ I made, which has been included in toto in the record, I have in- 
ed also the letter referred to with the statement, so that that will 
‘the record, too. That will emphasize the point. 
r, Stone, you have raised a good many questions about which I 
ure there will be discussion. 
might say, Mr. Durfee, at a later date when we have hearings on 
specific bill, you will then have an opportunity to present the 
s of the Board. 
r. Lear, I wonder if you have any comment or statement you 
ld like to make on the presentation made by Mr. Stone. i 
r. Lear. Only this, Mr. Chairman: I think as far as the admin- 
tive remedies that might be taken to permit a fair hearing before 
Board, I believe that under the present practice, specifically under 
14, it is possible for Members of Congress or any Government 
esentatives to show up at the Board at oral argument without 
ce to the opposition, and to argue on behalf of an applicant in an 
idicatory proceeding. I think that is wrong. I think that rule 
hould be abolished by the Board, and that the Board should estab- 
a list of practitioners, which they do not now have, and provide 
no one could appear at oral argument except people that have 
eared in the hearings below. 
think that would go a long way toward what is essentially, at least 
ny Opinion, a very unfair proceeding, whereby a person coming 
}oral argument might be confronted by as many as 6 or 7 or even 
\lvocates on the other side without any notice, and without even 
qual allocation of time. 
he Cuarrman. Mr. Burt, do you have any comment you would 
to make on the statement ? 
fr. Burt. Yes, Mr. Chairman. 
think the committee has already made a very substantial contribu- 
| to this problem in its efforts to eliminate ex parte representations, 
8 tion of a code of ethics, its backing up its provisions with 
l and criminal penalties, and its provisions for publicity. 
hese things, I think, have established a more judicious atmosphere 
have set a higher tone for decisions by regulatory commissions. 
jut I feel that the ex parte representation in itself is not quite the 
tt of the problem. It seems to me the serious problem is when 
arte representations are backed up in some way by implied pressure 
nfluence, and it is the pressure and the influence that is the problem, 
lnot the ex parte representation. 
10, since I believe that is the problem, I don’t believe that the code 
this or even criminal penalties will, over a period of time, prevent 
problem of improper influence on regulatory agencies. 
Say this because the stakes are so high before these agencies, the 
mses that they give being worth millions of dollars, as the com- 
tee knows; the rates and subsidy policies are worth millions 
dollars. 
Vith this much at stake, it seems to me that pressure is inevitable, 
i that when Congress goes on to other matters, as it inevitably will, 
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I believe that despite the enactment of legislation at this time py 
will kick back into the picture. It is almost inconceivable the Pressyy, 
that can be on a Board member. 

When they are appointed, I think they sort of start living jy, 
different world. You might say that they are somewhat akin, 
Marilyn Monroe after their appointment, that everybody who 
them from then on has something in mind. 

There are hundreds of minds all over Washington calculating hy 
to influence Commission members. This is a little difficult 
most Commission members are not financially independent and thy 
depend on their salaries. They have little savings. 

o, under these conditions, while it seems most Commission member 
will and do resent pressure, I think it is too much to expect all (yp, 
mission members at all times in all cases to doso. I think the yield 
to pressure is a distinctive minority thing. It happens rarely, Ba 
do think that fair decisions by regulatory agencies demand that} 
happen not at all. It is that rare instance that we are seeking} 
prevent. It seems to me that the key to the problem and the 
to the kind of decisions that we want, is to give Board and (op. 
mission members financial independence and freedom from the desi 
to seek reappointment. 

What I suggest is this: I believe that pressure is effective mh 
because Board and Commission members are dependent on their jd 
and desire to be reappointed. This, coupled with the fact that mo 
of them are not wealthy and generally are up for reappointment at» 
age when new jobs are hard to find, makes them vulnerable to pressure 
of various kinds. 

To remedy this, I would suggest that the terms of Board membes 
be increased, perhaps to 10 years. I would suggest that they b 
ineligible for reappointment, so that you don’t have decisions bas 
on a desire for reappointment, and I would suggest that they k 
provided with very high pensions. 

In other words, I think that when you appoint a Commission met- 
ber, you ought to make him independent for life, in effect, financially 
independent. 

It is a high price, it would cost money, but the decisions ares 
important and they involve so much to the public, I think it is wd 
worth the price. 

I would not want to see them have quite the independence of tlt 
Federal judges. That is why I suggested a 10-year term rather thu 
a life term. I think this would give the members of the Commissia 
the kind of economic independence which would permit decisions 
all times to be free of improper influence or decision. 

I realize there are problems on this, that you want more flexibility, 
that the Executive and Congress want some control over the policiesd 
regulatory agencies. 

A 10-year term does interfere with that. , 

But I feel the Congress has other ways to deal with policies. The 
can amend the statute, they can do lots of things. It is more impo 
tant, it seems to me, to give Commission members independence tj 
giving them long terms, high pensions, and high salaries. I thinkth 
would do more than penalties against ex parte representations. 
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fhe CuarrMAN. Mr. Lishman, did you have a question you wanted 
raise at this point ? 

Mr, Lasuman. Yes, Mr. Chairman. 9) 

| would like to ask Mr. Burt, Mr. Lear, or any of the participants 
s question. — satt 

in rulemaking and adjudicatory proceedings before this Board, are 
1 satisfied that all the parties have a fair opportunity to know and 
meet the case presented by their opponents ? 

Mr. Lear. I might say that I am not. 

Mr. LisuHMan. You are not what? 

Mr. Lexar. Not satisfied. 

Mr. LisuMan. In what way are you not satisfied ? 

Mr. Lear. For the reason I brought up before. You can go to oral 

ent before the Board and you may be confronted with six or 
ren advocates on the other side who can talk about most anything 
ay want to talk about, particularly if they are Members of Congress. 
Board is not going to shut them off, and a smalltime lawyer like 
self is certainly not going to shut them off. 
at are you going to do about it ? f 

Mr. Verner. Mr. Chairman, may I speak to that point? 

The CHarrMAn. Yes. 

Mr. Verner. I intend to make some comments later on with respect 
other topics which have a bearing on this subject, too. I think I 
ust disagree with my brother Mr. Lear on whether I get a fair shake 
making a presentation to the Civil Aeronautics Board. I am not 
ncerned with Congressmen or Senators or representatives of cities 
ho show up at an oral argument and in a public forum say what they 
we to say, because I figure that asa lawyer, I can answer what they 
we to say if it is factual, and if it is not factual, I think that the 
oard is not going to pay any considerable amount of attention to it. 
I think the area in which I, as an advocate, would feel that my 
ople perhaps did not get a fair shake, because I generally tend to 
present the smaller clients, such as cities, small airlines, and the 
re, is that the Board is so busy, the five members of the Board are 
busy, with the really major determinations they have to make, 
at they can’t spare the time to give the full consideration to the 
oblems which are important to my client but not important in the 
eral] run of the Commission’s work or the Board’s work. 

I intend to present some remarks which I hope will have a bearing 
ithat at a later stage. 

But, as far as the hearing process is concerned, if there is any 
jection to the hearing process it seems to me that people are allowed 
say too much, rather than too little. 

The Cuarrman. Does anyone else have a comment ? 

Mr. H. T. Brown. Mr. Lishman’s question, as I understood it, was 
rected to rulemaking rather than the broad adjudicatory process. 
Mr. Lisuman. It included both. 

Mr. H. T. Brown. I think generally speaking, particularly in the 
rea Of rulemaking, you get about as fair an opportunity to present 
our case and understand the case presented against you as you would 
spect. Obviously, every participant in a proceeding who loses his 
ise tends to feel at some time that he has not been accorded full 
pportunity to present his position. 
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I do think that on occasion in the rulemaking process, the Boay 
makes decisions or statements of position that it probably doeg no 
consider to be rulemaking, but which in substance have almost th 
effect. 

I would say it is more a question of inadvertence than anythj 
else. You may have a statement of policy with respect to settj 
configuration that pretty much becomes fixed Board policy and thg 
actually affects operations of a carrier, and without it having had 
an opportunity at times to present its views. 

But basically speaking, I feel that we do have a fair opportunj 
to be heard and to present our position. I had intended later to ¢. 
pand the remarks made by Mr. Lear with respect to participatigy 
of Congressmen in hearings before the Board. I don’t know w 
I should make my comments at this time in view of the fact that tha 
issue has been injected or not. 

The Cuarrman. Why don’t you go ahead and make such comments 
as you like? 

r. H. T. Brown. I think that it is a rather important issue, | 
think it is comparatively easy for a member of an administratiys 
agency to ignore influence that is attempted to be exercised in trial, 
I think it is a little more difficult to ignore influence that is intended 
to affect an administrative decision, where it is exercised in public 

I have in mind that in these proceedings, as has been indicated, you 
may have as many as 15 or more Congressmen appearing. They ar 
not asked to appear because of any knowledge of the issues. If 
were, if they were asked to appear as members of your Committe 
on Interstate Commerce, with the knowledge of interstate comme 
or because of their particular interest in air transportation, that wo 
be one thing. 

They are called upon to present only the position of a community, 
and where it is their constituents that are asking them to do some- 
thing rather than a person having a private interest, it is a little 
difficult for them to refuse. 

From the same standpoint, as far as the Board is concerned, ifs 
member of the Appropriations Committee, or a member of a com 
mittee that is investigating administrative practice, appears and 
advocates a certain position, it is all right to say that that position 
will be automatically rejected by the Board if it 1s not founded upon 
basic economic justification. But if that were the case, those persons 
would not be asked to appear in those proceedings because it is not 
assumed that they have any knowledge of the economic issues. 

The only reason that they are asked to appear is because it is assumed 
that their presence will have some influence upon an administrative 
decision, irrespective of any economic justification. 

Since the practice at least is subject to suspicion that an 
are asked to appear, and bear in mind I am not critical of persons 
who appear because I think they would be the first ones, probably, to 
welcome termination of the practice, the very fact that they are asked 
to appear I think tends to discredit the practice. Ye 

I think it is a commonly accepted practice, no one is subject to criti 
cism for it any more than anyone else. But I think it is a bad practita, 
I think it should be terminated, and I think that everyone would wel- 
come its termination. 
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CuammaNn. Mr. Brown, do you take the position that the enter- 
the business, as an example the airline which you represent, is 
be solely considered in connection with the service ? 

H. T. Brown. No, indeed, I certainly do not. 

.CuarrMAN. Do you think the public has an interest in it, a 
community that is under consideration ? 

H. T. Brown. I am sure I feel that just as strongly as you do, 
3ut the community does make its presentation, and it makes its 
tation on the basis of an expert analysis that it makes. 

other words, it analyzes the need of the community, it analyzes 
rable service given to other communities. It analyzes the eco- 
effects of what it is asking. It makes an expert presentation 
sould present the public interest. That is its obligation. 

, Congressmen that are asked to appear, however, cannot be 
ted to have—and I am sure they are not expected to have—that 
ledge, because they do not have the time to make the study. They 
the presentation that is requested of them, basically. 

[ were a Congressman, I am quite sure that I would do precisely 
me thing. 

y is it that the Congressman appears rather than an expert who 
udied the situation and the needs of the community ? 

unk basically it is because it is hoped in the community that his 
will have influence that the word of an expert witness would not 


. Fiynt. Mr. Brown, what do you think of the reasoning that 
lember of Congress is perhaps the most appropriate man to speak 
community in an effort to act in some respect as a liaison officer 
en the citizens or constituents that he represents, and the bureaus, 
iments, and agencies of the Federal Government which, in recent 
, have become prone to get away from the people instead of re- 
ing close to them ? 

. H. T. Brown. I certainly would take no exception and I have 
iticism on the part of a Member of Congress to exercise super- 
n over the agencies and to maintain a close connection between 
embers of those agencies and their operations. 

it a person appearing in a judicial Rearing should be appearing 
pport of a judicial position, it seems to me. 

irr. What about a factual position ? 

. H, T. Brown. If the Congressman is in the position of an ex- 
to state the factual position, there is no reason in the world why 
ould not testify. 

it as I pointed out, I think if you sat in a Board hearing and 
ned to the repetitive statements that are made in a proceeding, 
h are obviously in most instances not the individually prepared 
ept of the Congressman, but are something that, at least in part, 
isure, has been prepared for him, you will find that it follows a 
rn. 

rtainly if he is an expert there couldn’t be anyone that would 
1a better position to present the position of a community. 

hat I am saying is that I think that anyone who has observed 
practice would see very clearly that the Congressman is not asked 
ppear because he is the person who best knows the position that he 
king, but because it is hoped that because he is a Congressman 
45253593 
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his word will have influence upon a judicial decision, that the Word 
of an expert would not have. 

The CHatrman. Mr. Pirie? 

Mr. Pir. Mr. Chairman, I wonder if some of the divergeneg g¢ 
view which has been expressed on this issue might not be resolved if 
there were a definite rule under which anyone who appeared in such, 
case would appear at the time the record was being made, rather thay 
aers at the time of oral argument. 

believe that that might resolve the abuse, if any, and would gi, 
everyone an opportunity to present any information that is pertingy 
in making the record, and would also give all parties adequate oppor. 
tunity to respond. 

I believe if there is any abuse it arises from the fact that they 
appearances may occur at a very late stage after the record ig mad 
I believe that the Congressman and others, whoever they may 
can best present their views at the time the record is made, particy 
larly in cases which are to be decided upon the record after earing 

The Cuatrman. Mr. Derounian ? 

Mr. Derountan. I wanted to ask Mr. Brown if he had any parti. 
lar reference, for example, to the San Francisco to New York cag 
a few weeks ago, when we had almost a quorum in that hearing of 
Members of the House. There were possibly 10 to 14 Members, 

Mr. H. T. Brown. Inasmuch as I was counsel for the party wh 
received the brunt of that legislative comment, I think it would h 
inappropriate for me to make any statement. I don’t appear her 


upon everyone. In the case to which you referred, I think it was 
unfair to the client that I was ee 

Mr. Derountan. How many Members were there from the House! 

Mr. H. T. Brown. There were in excess of 16 Congressmen and 
Representatives. 

I believe there were other additional written statements filed in addi- 
tion to that. There was something like 4 hours’ time given to the 
presentation of one side of the case as opposed to the 30 minute 
United was permitted. 

If you had not asked the question, I certainly would not have com 
mented upon that as an individual proceeding, and I don’t think it 
should be considered as an individual proceeding, because I don’t think 
it differs from the normal proceeding. 

But I think when a Congressman appears, if he appears as a Repre 
sentative, he should appear as a witness. He should be subject to 
cross-examination. The extent of his knowledge should be determined. 

But when a Congressman gets up in a hearing room, he is appearing 
as an advocate. We will end up with several hours of advocacy a 
one side and very little on the other side. I don’t think that =n 
I have a feeling, though I may be wrong, that the persons who woul 
be the happiest to see the termination of the practice would be th 
Members of the Congress. That is my own opinion. 

Iam sure. There would be nothing. There is nothing that would 
be lost that is important to the administrative decision. 

I fail to find any record of any case and find everything presented 
by a Congressman that is not presented in more detail by the com 
munity or by the carrier. 
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{r, Bennett. Mr. Brown, actually, is there any difference between 
rember of Congress appearing in a contested case before an admin- 
ative agency and appearing in a contested case in court? Members 
Yongress do not advocate cases in Federal court or appear in behalf 
he litigant except 
fr. Fuynt. A great many do. 
{y, BenNETY. Just a minute 
; When the Government is 
fr. Fiynt. Oh, no. 

{r. Bennett. I just want to say that I agree with what you said in 
yect to Members of Congress appearing as advocates in a contested 
» before a board or agency. I personally see no difference between 
t and appearing in a contested case, as an advocate, in the courts. 
o not think the rules in respect to administrative agencies are to 
he slightest degree different than the rules that apply to the courts. 
fr. H. T. Brown. I think that you have stated the case more briefly 
| probably better than I could, Mr. Bennett. 

‘he CuHarnMAN. Mr. Westwood. 

fr. Wesrwoop. I would like to associate myself with the views 
t have been expressed by Mr. Brown on this matter of congres- 
al appearances. I think that my feeling is prompted perhaps 
ically by the same consideration but with a somewhat different 
hasis. Let us get back to a couple of fundamental points. 

ene the Board’s rules of practice which were adopted in 1951, 
which Mr. Stone referred, the important rule says that it is essen- 
in cases to be determined after notice and hearing and upon a 
ord that the Board’s judicial character be recognized and protected. 
f you just stop and think about how inconsistent it is with that 
cept for a Member of Congress to go down at what is supposed to 
oral argument based upon a record and in effect to testify, I think 
»must come to the conclusion that it is an imposition upon the 
mbers of Congress for them to be put in the box they are put in 
ause it is a very ambiguous, a very ambiguous position and one 
wrong of which I do not believe they recognize. 

blame the Civil Aeronautics Board just as much as the cities and 
airline parties for the growth of that practice, because I have 
rd over and over and over again at these oral arguments expres- 
ns by the members of the Board of pleasure at hearing the views 
the Members of Congress. 

t seems to me when those expressions by the Board itself, which 
ount almost to an invitation to Members of Congress to come down 
re and appear at a so-called oral argument, that when there are 
se expressions, it becomes very difficult for the various parties or 
ryers to combat the growth of the practice. 

the point of the matter is that a Congressman simply is not in 
sition to argue a case on the basis of the record made up at a 
ing, a record which he has never seen, and which indeed he woul< 
ver have time to study. 

The cold fact of the matter, Mr. Chairman, is that many of these 
pearances by Members of Congress really are not argument at all 
tare testimony. I have heard Members of Congress recount per- 
ial experiences just exactly as though they were testifying as a 
iness in the case. For that to go on at an oral argument designed 








except possibly in the way of a wit- 
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to persuade the Bourd : w 5 ; : 
po —— oe i to what the facts of record show strikes np But you we 
as a W 

Let me hasten to say that I do not blame the Members of Con aes or 
a bit. I do not believe that most of the Members of Congress bedi on the On we 
idea that this session before the Board which we are talking about — oor 
really intended to be limited to a consideration of the facts of elke s it has 
and a presentation of the views of an advocate based upon a study of 4 haere 
the record and upon written briefs. I think the Board itself js much rt was a 
to blame as are the parties for having failed to make that clear 4 Ee eatice 
Members of Congress. I cannot imagine that there would be a single ¢ other wel 
Member of Congress if that were made very clear to him, who woul 
want to go down there and participate in these so-called ora] argu. TSlthe Cor 
ments. : 

The Cuarrman. Mr. Westwood, I would agree with what you hay _ veep 
said if it is a matter of determining who is to serve the publie, But, Mr Wes’ 
now, out of my own experience, and I do not think Mr. Durfee was, ew ty dc 
member of the Board at that time, but some communities in my ow  peation i 
district were very active in trying to obtain an airline service. "Ther | jpop and th 
were three contestants for that service through that district. I dig shat the Be 
not take a position before the Board as to which one of those cop. to self-hel 
testants should provide the service. I took the position that the gery. instance - 
ice was needed, and, therefore, I urged the Board to select what they there to gu 
thought was the most efficient operator, would be the most efficient would bef 
operator and the one that could render the better service to the public, tobe heard 

You can use me as an example, if you want to, in this instance | — Mp, Roor 
What was wrong with that position of me going before the Board The CHA 
when there were two or three places in my district that need th} Mp Roa 
service? There were three applicants for it. I did not take the posi- ly this. if 
tion for either of the applicants. I left that to the judgment of the TE - 
Board, but I did take the position that the service was needed and ur Wes’ 
ought to be provided. I would just like for you gentlemen to explain Mr. Roa 
to me what was wrong with that appearance. hiok ra 

Mr. Westwoop. I think that poses the question very clearly anl| het would 
very fairly. Here is what is wrong. One of the issues for the to i 
to determine under the law on the basis of the facts of record is Se con 
whether that service is needed. Now, if you, Mr. Chairman, and w- ‘des 
derstand I do not mean to personalize this—— Mr. Wes 

The Cuareman. I know. | allied O6/¢ 

Mr. Westwoop. But if you, Mr. Chairman, had matters of fact to 

-o If the Men 
present to the Board which would have a bearing on the need for that abet 
service, the place to present those matters of fact is at the hearing a een 
before the examiner when you are subject to cross-examination, whe Poon 
the extent of your knowledge of the facts can be tested. That isthe Mr. Wes 
only proper way to do it if the statement in the Board’s rules of pri | ye Rog 
tice with respect to the judicial character of this type of proceeding iad 
true. 

I submit that under the theory of the legislation that that statement Mr 4 
is true, and that you should not have appeared at the oral argumélh| givne to ¢ 
where one of the factual issues to be determined by the Board on the Roa! 
basis of the record was the very point to which you were addressilg there has b 
yourself. before the 

If you had wanted to go before the examiner, be subjected to ® | panting the 
examination, to testify as to facts, based upon your knowledge of tht Mr. We: 
communities, as a witness, that would have been perfectly all right fact that: is 
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t you were put in the ambiguous position of going down there in 
xct as a Witness at a time when the case was supposed to be argued 
the record. } ; 
The CHAIRMAN. Carrying it one step further, if you will pardon me 
this, carrying it one step further, Suppose you have a situation 
ere it has been alleged and certainly testified before the committee, 
the course of our hearings, that it was rather probable or at least 
re was a strong feeling that the Board would not pay a great deal 
attention to the examiner’s report, but because of one thing or 
other were going to determine the case on an entirely different 
ifthe Congressman or anyone else representing that constituent had 
+h information then where would he be by not actually presenting 
iat he knows to be the facts to the Board himself ? 
Mr. Wesrwoop. If the indications were that the Board was not 
ing to do its duty under the law and not going to take into con- 
leration in a proper way the recommendations made by the exam- 
sr and the facts of record, then the remedy, it seems to me, is to see 
at the Board abides by the law and not to resort to what amounts 
self-help. There was no more justification, I would say, in the 
stance that you referred to, for a Member of Congress to go down 
ere to guard against the Board not abiding by the law than there 
ould be for anyone else, some member of the general public, to ask 
be heard on the same matter. 
Mr. Rocers. Mr. Chairman ? 
The CuarrmaN. Mr. Rogers asked me a good while ago, first. 
Mr. Rogers. Mr. Westwood, summing it up, your position is sim- 
this, if a Member of Congress goes down there he ought to be 
biect to cross-examination 
Mr. Wesrwoop. That is right. 
Mr. Rogers. With regard to what he is testifying to or talking 
jut the same as any other witness. Assuming that he did that, 
hat would be your position if that same Member of Congress wanted 
)appear in oral argument before the Board in support of, we will 
'y oe. corporation in his district which he feels was proper 
» do 
Mr. Wesrwoop. I would think this, that no party should be per- 
itted to appear before the Board except through a representative. 
f the eather of Congress is there as an advocate for a city or a 
roup of cities, he is arguing on the record just exactly like a lawyer, 
rany practitioner. 
Mr. Rogers. That is the next question. 
Mr. Westwoop. That is right. 
Mr. Rocers. Would you feel in order for him to be authorized to 
— at the oral argument that he must be admitted to practice 
ore the CAB? 
Mr. Westwoop. That is no problem because the CAB will permit 
hyone to appear before it. 

. Rocers. There is a move on foot to limit it, as I understand it; 
here has been some advocacy of a situation similar to the appearance 
efore the Treasury Department, that these administrative agencies 
onfine their practitioners. . 

Mr. Wesrwoop. Yes. I didn’t mean to duck the admission, the 
act that is true before the CAB. In the ICC, for instance, one must 
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be admitted to practice before the ICC. If there were a general nj) | 


adopted by the Civil Aeronautics Board that the only people wy 
could appear before them were those admitted to appear, I think thy 
should apply to a Member of Congress just as to anyone else, 

My point is that when a case is to be decided after notice and hey. 
ing upon a record, a Member of Congress has no more special positiq 
oie the Civil Aeronautics Board than any practitioner op any 
member of the public. 

Mr. Rogers. What you are saying actually is that you do not think 
a Member of Congress should appear down there in an oral argumey 
and testify before the Board ? 

Mr. Westwoop. That is right. 

Mr. Rogers. But if he meets the requirements insofar ag 
arguments are concerned in behalf of his constituent, whether it 
a municipal corporation or other organization that might be inte. 
ested in it you would have no objection ? 

Mr. Westwoop. If he appeared as a representative of those partie, 
that means he would have to be assigned time out of the time assigngj 
to those parties. That would be perfectly all right. 

Mr. Lear. Mr. Chairman, could I make one comment on that! 

The Cuatrman. Yes, Mr. Lear. 

Mr. Lear. I think maybe we are overlooking one very important 
point, and that is the fact that Congressmen at oral argument almog 
always appear without any notice at all to the opposition, so that, for 
example, if you go down before oral argument you do not know who 
your opponent is, how many lawyers he has or whether you are goi 
to get in a situation where your opposition may kind of checkmate 
other, or, rather, stalemate each other so you could walk in as the dark 
horse. You just do not know. 

It seems to me, and I want to reemphasize one point I made initially, 
if a Congressman is to appear at oral argument before the Board, then 
he should have a period at the hearing either as an advocate or asa 
witness. If he is a witness he cannot appear at oral orgument by 
definition. If he is an advocate, then let him be admitted to practice 
before the Board like any other advocate. 

If you had this rule that people do not appear at oral argument 
except those that appeared at the evidentiary hebring as advocates | 
am talking about, that would go about 99 points out of the 100 towan 
curing this situation. 

Mr. Rocrrs. What would you do about a situation where some small 
town wanted representation and did not have enough money to empl 
a lawyer and they put it in the lap of their representative and sai 
“You attend to this for us”? 

Mr. Lear. There is no shortage of lawyers in Washington. 

Mr. Rocers. I understand that. I understand there is a shortage 
of money in some of these communities that I know and a lot of thes 
municipalities that are affected by this have a little difficulty. _ 

Mr. Luar. Even the smallest communities, for instance, I will git 
you a specific example. I used to practice law in the little towndf 
Helena, Ark., which is a very small community on the Mississippi 
River. They were served by Trans-Texas and I figured at one tim 
that just the subsidy that was being given that community was about 
$15,000 a year. 
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Now, that is a very small community. If $15,000 a year is not worth 
ough for them to present a witness and a lawyer in an evidentiary 
aring, why then it 1s just too bad. 

Sir. RocEne. You are arguing now they are supposed to be on 
ocedure. I can gothe other way on that. 

That is all, Mr. Chairman. 

The CHAIRMAN. Let us see. Mr. Springer has a question. 

Mr. Sprincer. I think I am inclined to agree with you, Mr. West- 
od, as a lawyer. ; a ; : 

If I had never come to this position and still remained a lawyer 
d I still think I would feel like you do about it. 

[am just asking you this. Do you believe that there is any place 
a hearing before the CAB or FCC for a Representative as a part 
the public interest ? 

Mr. Westwoov. You mean for a Member of Congress? 

Mr. Sprincer. Yes, sir. 

Mr. Westwoop. Idonot,sir. Ido not. 

Mr. Sprincer. In other words, that is a flat statement you do not 

lieve that a Congressman has any position in a hearing or an oral 
ent as representing the public interest ? 

{r. Westwoop. That is correct. I think if I may just add—let us 
we out of consideration now oral argument to make my position 
ost clear and most supreme and let us consider an evidentiary hear- 

, Now, it seems to me if a Congressman is going to appear as a 
tness he should appear at the call of the city which is perfectly all 
ght. The city can call him as a witness to appear and express his 
pert opinion if he has an expert opinion or to express facts if he 
s facts to testify to. But my point is when the theory is that cases 
e going to be decided on facts, and that is the whole basic theory 
‘the administrative process, that a Congressman has no special posi- 
m and it is unfair to an agency, unfair to the Members of Congress 
d unfair to the parties to treat him as though he did have—I mean 
| individual Member of Congress as though he did have a special 
sition. 

Mr. Sprincer. All right. In other words, as a special position, we 
ill say, in a public interest. 

Mr. Westwoop. That is right. 

Mr. Sprincer. That he is interested in. 

Mr. Westwoop. That is right. 

Mr. Sprincer. Let us carry it a step further, if we could and I can 
ve you as an example which is no longer pending of an instance 
here a hearing was had and it was before an examiner. It was de- 
ded that in order to have such and such service that you had to have 
)many people in an area. Upon investigation the Congressman 
und out it was not reported exactly as it happened but it actually 
as a situation where there were lots of people applying but could 
% get on the airplane because of the fact that you had other towns 
king up seats but it was so reported that there were just this same 
amber of people who flew, which was truthful. That was an actual 
atement of fact. 

Mr. Westwoop. Right. 

Mr. Sprincer. But an investigation of it clearly revealed that there 
ere lots of people that wanted to fly. 
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Are you saying in substance, then, if that Congressman Wants ty 
testify to those evidentiary facts and make those known the only plas 
he can make it is before the examiner? 

Mr. Westwoop. That is right. 

Mr. Sprincer. Let us go one step further before we stop, and thy 
is this. Suppose I made a record or a Congressman has made 
a record, Then under the rules is disqualified for arguing that poiy 
before the Board ? | 

Mr. Westwoop. No, sir. 

Mr. Sprincer. Am I right on that, Mr. Lear? Once you have te. 
fied you are disqualified? Am I right on that, Mr. Chairman, or not} 

Mr. Lear. No, I do not think so, not as a technical matter, 

Mr. Sprincer. I understood you to say that a moment ago. 

Mr. Lear. Not as a technical matter. I think you should be oy 
or the other. I think you should either appear as an advocate an 
I, for one, am not saying that Congressmen should not appear x 
advocates as long as they are qualified, just like anybody else; buti 
they are going to be advocates, then let them go through the rough anj 
tumble of the evidentiary hearing as advocates like Mr. Westwood ayj 
I go through. Do not have them show up at the last minute at on) 
argument with some kind of special privilege. 

Mr. Sprincer. Let us discuss it this way You say a Congressma 
may appear as an advocate providing he testifies and submits himsdf 
to cross-examination as any other witness in the case? 

Mr. Lear. No, I think as a practical matter you have to separ 
two concepts. If a Congressman wants to appear as a witness and 
undergo cross-examination, well and good. If he wants to represent 
his city at an evidentiary hearing, I have no objection to that. I knoy 
who my opposition is. 

Mr. Springer. In other words, you have no objection to him ap 
pearing as an advocate? 

Mr. Lear. No, providing he appears as an advocate as I have to do. 

Mr. SPRINGER. Then I take it, Mr. Westwood, you are in disagree 
ment on that. , 

Mr. Westwoop. No, I would not disagree. If a city wants a Cor 
gressman to appear as its, in effect, lawyer—we are using lawyer ina 
loose sense of sirens 

Mr. Sprincer. That is right. 

Mr. Westwoop. And the time assigned to that city for presents 
tion of its case is divided in a proper amount if that city wishes to 
have its Congressman appearing as an advocate, that is perfectly 
all ent But that is not what happens. That is not what happens 
at ail. 

Now, in the instance—— 

Mr. Sprrvcer. You are saying in effect that he only appears what 
you get ready for final oral argument, is that it? 

Mr. Westwoop, Yes, he does. He only appears when you get 
for final argument. He does not appear as the assigned advocate 
the city. He is given special time. He does not have a time limit m 
him. He can talk on and on for as long as he pleases. 


Mr. Sprincer. Would you say, then, if he is subjected to the same 
kind of time limit on final argument he should appear then? 
rd sear As a representative of the city—that is perfectly 
all right. 
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y. Sprincer. As a representative of the city ? 

r, Westwoop. That is right. — 

i, Sprtncer. Or as representative of an area ? 

r. Westwoop. Sure, it might be an area. _ 

r. Sprincer. Then I take it—cut this a little finer, now—you are 

ng, if he appears as an advocate just as any other lawyer appears 

inal argument with the same time limits, he ought to have the 

e rights? a 

r, Westwoop. That is right. , 

r. Sprincer. To represent either his people or city or area? 

ir. Westwoop. If they want him to. 

r. Sprincer. If they want him to? 

rt. Westwoop. That is right. 

r. Sprincer. Are you saying they should have it in writing of 

» kind ? 

rt. Westwoop. What? 

r. Sprincer. Would you say he should have that consent from 

nin writing; or can he appear on the basis of letters having been 

ived—or how would you determine that? 

r. Westwoop. I do not think there is any particular formality 

is required. When a lawyer appears down there for a city or 

ine or any other party my recollection is that 

r. Sprincer. Let me ask you this, Mr. Westwood, When they 

sar down there, are they appearing under the rules of the Board 

utside the rules of the Board ? 

r. Westwoop. I do not think there is any particular rule; just 

kind of practice going on forever. 

fr. Sprrncer. May I ask the chairman that? Does he appear un- 

the rules of the Board or outside the rules of the Board ? 

ir. Durrer. Mr. Congressman, Mr. Westwood referred to the rules 

rocedure of the Board, the Procedure Rule 300.2: Hearing Cases, 

oper Influence. Cases to be determined after notice of hearing 

‘upon a record that the Board’s judicial character be recognized 

protected. 

think Mr. Westwood’s argument and the point of criticism is 

jthe Board’s judicial character is not recognized or protected un- 

this rule if you permit Members of Congress to argue before the 

rd as a representative of a community or a State, or a county, 

ch they do. 

tis our position that this is not a violation of this rule; that 

s tule does not apply because this rule 300.2 was enacted and 

mulgated by the Board wtih reference to the area of private com- 

nications. ‘The rule under this hearing, sub (A), sub (B), sub 

) refers to private communications, ex parte communications as 
aré commonly identified. I know of no rule of the Board 

ich specifically refers to the right of a Member of Congress to 

war. Certainly, in general, the Board requires that counsel who 

war and argue a case—whether they appear in oral argument or 

& having appeared in the hearing in the case, or whether they 

ear ngressmen—appear in an oral argument—they should 

fine themselves to facts of the record. I think it is essential for 

oral argument that it be based on facts of record. I would say 

that connection that most of the Members of Congress, and I can 
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think of very few exceptions, that have attempted as a matter ¢ 
fact to discuss the facts in the case, the specific facts that go to 
specific issue in the case. They have rather confined themselves j, 
general comments on what they consider is the public intereg jp, 
volved as it affected their own community. 

Therefore, I think we are not dealing with any situation, unless] 
mistaken—under 302.14 of the procedural rules of the Board, the refy, 
ence to representation appearance in hearings, at any hearing— 
in addition, a representative of any department, agency, or branch of the Feder 
Government, or of any State government (including a State aviation commis 
sion) may appear and present oral argument in any proceeding in which argy. 
ment has been assigned. 

If I understood Mr. Westwood correctly, I do not think Mr, Weg. 
wood is arguing that this rule is wrong. It is perhaps the latity) 
which the Board has given to the interpretation of the rule. 

May I interject right now that I think this is a very importay 
subject, and perhaps it is unique, more unique in the case of the (jy) 
Aeronautics Board than in other regulatory agencies. I am not» 
tirely sure. But certainly it has been a matter of grave concern, an 
increasing, growing concern. This practice is something like Topsy, 
It has just grown, and it has grown considerably. 

I can recall, for example, the New York-Miami case in which] 
think we had representatives of Congress, representatives of the Senaty 
aggregating, I think, about at least over 40, and communications from 
everybody else in the municipalities, all the way from Bangor, Main 
to Miami, Fla. I do not think there was any constituency of any 
Congressman that was neglected. 

In the New York-San Francisco nonstop to which Mr. Brown has 
referred, I think there certainly were at chat 16 or 18 Members of 
Congress from both New York and San Francisco. They argued 
Insofar as the Board is concerned, this is a practice which has grown, 
and perhaps, as Mr. Westwood said, we never sent out any invitati 
but I think I have at times stated the fact that the Board was pl 
to hear these representatives. 

I think when I have made those expressions of opinion representing 
the Board it has been particularly in the area of the local service case, 
Mr. Chairman, where you do not have airlines competing against each 
other, where you have the problem. You have a local service airling 
you may have competition. But basically it is a question of the selee- 
tion of the communities which the airline is to serve, and involved in 
that problem, Mr. Chairman, is the question, the undisputed question, 
which every local service carrier that appears in these regional cases 
has. We may havea regional case involving six or seven States, con 
tiguous States. The question is how much local service should thes 
communities have, communities of 8,000 or 10,000 people, that today 
have no service. Some of them do not even have rail passenger sert- 
ice. The question which the Board must decide is, Does the publi 
interest require this kind of service and in this area? Mr. Chairman, 
the Board has felt that a representation by the Members of Congres 
as to whether or not this community requires local service, with the 
understanding that that is a subsidized service which the taxpayer 
must pay for, that this is an area in which a Congressman is uniquely 
adapted to urge the interest of his constituents. 
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r, SprmnceR. Mr. Chairman, this final question. 
y make the answer to my question simple, I take it from what 
have said and have read to me from your rule books there that a 
ber of Congress appearing on final oral argument appears in 
rdance with your present rule ? 
r, DurFEE. Yes, sir. 
r. Sprincer. That is all I want to know. 
r. Moss. Mr. Chairman. 
rst, Mr. Westwood, I would like to address a question or two to 
I am not an attorney but I do feel that I have a special respon- 
ity before these Commissions whether or not I have been retained 
,advocate because I have been retained as an advocate for approx- 
ely 600,000 people in my congressional district. One of the things 
reat moment to them is the character of transportation available. 
ow, I feel I have a right and a responsibility, and I, as one mem- 
of this committee, would fight vigorously to retain that right to 
ar and, whether or not I state facts, to interpret the views of my 
le. I have in mind the case mentioned by the gentleman from 
red. We in northern California felt that we had a real need. 
t was expressed to me through numerous resolutions of city coun- 
boards of supervisors, chambers of commerce, service organiza- 
s, that we had a real need for a third service into San Francisco. 
feel that stating that without any equivocation before the Board 
entirely consistent with my responsibilities as a Member of Con- 
s just as I can go before a committee of Congress to make such 
esentations. This is an area, after all, that is assigned by the 
stitution to Congress. We have delegated it in order to do a 
er job. But in delegating I do not think we have lost our rights 
have we abandoned interest. We still have a right and we still 
pan interest. 
think any such representations must be clearly on the record. 
to assign to me only the role of an advocate under the same con- 
ms as apply to you is, I think, to say to my people that their 
resentative, without any sanction from any special group, cannot 
‘for them. I think that is inconsistent rather than the action 


7 

low, what is the status of the examiner’s findings in these hearings? 

atrole do they play ? 

fr. Westwoop. I have often wondered that. 

fr. Moss. So have I and that is why I wondered why you are hold- 

sotightly to that record. 

fr. Westwoop. Well, the Supreme Court has commented on the 
t that should be given to an examiner’s recommendations and 
gs and the weight that the law requires is not something that 

bestated simply but 

ir. Moss. It cannot be stated at all? 

fr. Westwoop. Well, yes, itcan. There are decisions of the courts 

ich indicate that an examiner’s recommendations or findings of 

tare to be given particular weight because he has had the benefit 

oe the witnesses and studying the record intimately and so 





do not know. There is no way for me to tell whether the Civil 
tnautics Board or the ICC or the Communications Commission 
some other agency gives to the examiner’s recommendations the 
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weight that the law contemplates. That is something that I just 4 
not know. 

Mr. Moss. Would you advocate that they be required to take ty 
examiner’s record aoe all actions from then on be on the basis of thay 
record ? 

Mr. Westwoop. No, I think the decisions of the courts, parti 
of the Supreme Court, and the provisions of the Administrative Prog, 
dure Act are adequate as far as the need for any definition, legal defig) 
tion, is concerned. 

Mr. Moss. That istotally adequate at the moment? 

Mr. Westwoop. Yes, I think so. The only way to answer your 
tion as to what weight is given would be to plumb the processes of thy 
individual members of the individual agencies when they approad 
these cases to see wheiner they have given the proper weight to it 
I do not know how that could be done. 

There is one thing that—we are getting a long way away frog 
this topic 1. 

The Cuatrman. Yes, I think we are, myself. 

Mr. Westwoop. I had a couple of things I wanted to say on that, 
too. But there is one point that I would like to make. 

The Board’s rules of practice, that is these, the ones to which] 
referred, the so-called code of ethics, actually was not adopted 
at the initiative of the Board. It was adopted at the initiative of, 
committee of practitioners which the Board created to make recom. 
mendations on its practice and while the Board did not follow thy 
recommendation in all particulars it is fair to say that it generally 
reflected the unanimous view of a committee of practitioners thats 
a great deal of time back in, as I recall it, the end of 1950 and early 
1951 worrying about this problem. 

One reason that the practitioners were so eager to have recognized 
this judicial character of the Board was that as a practical matter onl 
argument is a very important step in the administrative process and 
when you get these massive cases with relatively only a few minute 
for a representative of a party actually to talk to the Board member, 
as distinguished from the hearing before the examiner, every second 
of time at that oral argument is precious. 

Now, one of the things I think that has irritated practitioners mor 
than anything else, and believe me, there is a general irritation on this 
subject—one of the things that has irritated them more than any- 
thing else is the fact that there is so little time available at oral argi- 
ment to discuss these massive records and the issues that are presented 
and when that time is taken up sometimes to a very large extent, even 
running into hours, by these presentations by Members of Congres, 
which, as they have in fact occurred, really is not oral argument a 
all—and this has been going on now for 25 years, it is not a producto 
Mr. Durfee at all, it has been going on for 25 years. When that e 
cious time is taken up in that manner naturally there is a great 
of irritation because the one opportunity that parties have to get to 
the Board and to get its attention focused on the facts in the case is 
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very materially impaired by that drain on the time at oral argument. 
he CuarrMan. Maybe we better adopt the 1 minute rule. 
Mr. H. T. Brown. May I make one further comment, Mr. Harris! 
lynt had a question. 


The Cuarrman. Mr. 
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fr. H. T. Brown. Pardon me. ; 

fr. Fuynt. Mr. Westwood, I will address this question to you but 
welcome any answer from other members of the panel if you 
gree with it. You and I are in basic agreement that constitu- 
ally the role performed by the CAB is a legislative one. 

[r. Reaeviroon. No, we are not. No. It is not a legislative role. 
thing that Mr. Moss said I think is pertinent to a point— 
fr. FLYNT. Do you mean to say In the absence of the act creating 
Civil Aeronautics Board that most of these functions, if indeed 
all of them, would have to be performed by Congress itself? 

ir. Westwoop. In the absence of the CAB? 

fr, Fuynt. The act creating the CAB. 

fr. Westwoop. If it were to be done in almost all cases, if it would 
lone at all it would have to be done by Congress. Everything has 
e done pursuant to law, nearly everything. ‘There are very few 
rent powers on the part of the judiciary or President. 

fr. Fiynt. This is peculiarly a legislative role? 

fr. Westwoop. No. 

fr. Fuynt. The regulation of commerce? 

fr. Westwoop. The regulation of 
fr. Fuynt. It is vested solely, as I understand it, by the Constitu- 
in the legislative branch of the Government. 

ir. Westwoop. That is true with respect to almost everything that 
pens. The President has very few inherent powers. The courts 
every few inherent powers. Nearly everything that the executive 
nch ins or the courts do, nearly everything is a result of an act 
ucts adopted by Congress. 

hat is just as true of the President and the courts, nearly, as it is 
hese administrative agencies. So I do not see that the administra- 
agency is exercising a pure legislative function any more than 
President and the executive departments are or indeed any more 
n the courts are in many situations. 

ir. Fuynr. Is not the regulation of commerce a specified duty of 
and responsibility of Congress? 

Bra ewoon. That is right, and the Sherman Antitrust Act which 
mforced in the courts is an exercise of Congress constitutional 
rer to regulate commerce. 

ir. Fiynr. I think you are going a little far afield with that 
logy. But let me come to this: Do you think that simply because 
gress has delegated certain of its powers to administrative agencies, 
t it can then abdicate its responsibility in regard to—— 

fr. Westwoop. Oh,no. I think, Mr. Congressman, that the activi- 
of this subcommittee in the area in which it has been so active 
gin the last couple of years is one of the most encouraging things 
thas happened in the last 50 years in terms of the efficiency and 
rovement of our standards of government. I think Congress has 
teat responsibility. But my point is that an individual Member 
gm going down to testify or argue or what you will in a 
ticular case is not a representative of Congress. 

the Cuairman. Would the gentleman yield to me on that very 
nt which I have been looking for an opportunity to say something. 
ir. Fiynr. Yes. 

the Cuatrman. The gentleman is correct. But the thing that 
azes me and disturbs me a great deal is that most everyone, whether 
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they are in the agencies themselves, employees of the agencies 
whether they are practitioners or a bar association, will invaria} 
say, “Yes, something needs to be done to strengthen it. But ga. 
erally speaking let us just stay with what we have got, boys, let y 
not do anything about it.” ' 

Every proposition that has been offered has had serious oppositig, 
thrown out by the attorneys and bar associations, and people in th 
Government. 

Now, what this committee would like to see as a result of all of thig 
2 or 3 years’ activity is somebody to come up and offer some remedigg 
to these things. I want everybody to understand that that is a very 
important problem. 

Mr. Durrer. Mr. Chairman, may I say in the specific area with 
which we are dealing, that is the area of the right of Members of 
Congress to participate in oral arguments as recognized by the Board 
today under its rules of practice, I might say specifically, in the first 
place, the legal right of a Member of Congress to do this is now bei 
tested in an appeal pending before the U.S. circuit court of ap 
which was brought by Mr. Coates Lear, who is an expert on the sub. 
ject, so I think first we can await the decision of the U.S. Suprem 
Court as to whether this violates any concept of due process of lay 
to permit a Congressman to appear in such a case. 

Mr. Lear. Mr. Chairman? 

Mr. Dorree. Just a minute, Mr. Lear. I am not the Chair today 
but I would like to finish my statement. 

I can assure this committee the Board has been very much con. 
cerned. This thing has been growing for 20 years and it has grow 
substantially in the past few years that I have been on this Board. 

I might say that as a former chairman of a State regulatory com 
mission, it was a practice with which I had no experience. TI never 
heard of a State legislator appearing before the Public Service Com. 
mission of Wisconsin to participate in oral argument. 

As a member of the executive committee of the National Associa. 
tion of Railroad and Utility Commissioners, I do not think you wil 
find that the practice is prevalent in State regulatory commissions 
but it exists here. It has been a recognized process. 

I might say that the growing irritation which Mr. Westwood has 
expressed, that the members of the bar have with this practice, has 
been much more forcefully expressed here than I have ever heard it 
before, but, nevertheless, I have been conscious of it and I can assur 
you, Mr. Chairman, that the Board itself is studying this problem 
If this committee feels that it is imperative that legislation be enacted, 
well and good. I do feel that the matter, as discussed at this session 
with the interchange of views that we have had, might well be the sub 
ject of another hearing before the Civil Aeronautics Board in whieh 
we can hear with equal vigor expressions of opinion of all parties 
concerned as to whether we should revise our existing rules and prt 
tice, not to prohibit Members of Congress from appearing, but per 
haps to attach some requirements such as have been proposed by met 
bers of the bar here. 

I think Mr. Pirie suggested it. If I could interpret the expressions 
of irritation that I have heard, I think it is that the Congressmat 
comes in at the outset of the oral argument, in a case in which he has 
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» knowledge of the record. He has not participated in the trial of 
yecase. He appears, and in general I would say attempts to confine 
ig comments with perfect propriety, I believe, to what he considers 
po public interest of his constituency. I believe members of the 
ar who represent airlines or other interested parties have felt that 
¢ times Members of the Congress have gone off the record and have 
jected into their oral arguments statements which were not argu- 
ent as to public interest but purported statements of fact which were 
ot in evidence. In other words, they have attempted by this me- 
jum—and I would say this is a very small minority—there have been 
tatements made which properly should have been made in the evi- 
entiary hearing of the case. Perhaps in that area, Mr. Chairman, as 
hairman of the Board I have been remiss in not more closely cor- 
ecting a Member of the Congress if he does, as we say, go off the 
ecord and attempt to make argumentative expressions of facts which 
ave not been testified to in the record and the trial of the case by 
ross-examination. 

I want to assure this committee that I am satisfied that while the 
joard itself is not entirely agreed on what the remedies should be, 
nd I am therefore not in position to propose any specific remedy, 
his is a matter of such increasing concern to the Board that we are 
sriously thinking of investigation and hearings to resolve this 
uestion. 

The Cuarrman. Mr. Flynt. 

Mr. Fitynv. I yield to Mr. Moss at this moment to ask a question. 

Mr. Moss. Mr. Durfee, can we certainly equate the role of a State 
egulatory agency in this field or the State legislator, I should say, 
vith the role of the Congressman? In my State the public utilities 
ommission is constitutionally charged, it is given almost identically 
he same jurisdiction given to the Congress under our Federal Con- 
titution. It has to regulate in this field. I think that is true of a 
reat many States. That may account for the absence of an expressed 
nterest on the part of State legislators before those commissions. 

I think we must always bear that in mind when we start comparing 
he role of the State legislator before his public utilities commission or 
is railroad commission, whatever it may be called, and the role of 
hose of us here in Washington who represent people and I think 
save a far greater responsibility. 

Mr. Fiyntr. Mr. Westwood, before I had yielded a minute ago we 
vere on the question of constitutional responsibility I am talking 
bout. 

Vr. Westwoop. Yes. 

Mr. Fiynt. The Congress can and often does delegate its powers. 
ft cannot delegate its responsibilities. The responsibility remains 
vith Congress where the Constitution had placed it. Therefore, it 
s the feeling of a great many of us who find ourselves at this time 
n disagreement with the position you stated and stated so well, the 
Congress collectively and the Member of Congress individually bear 
his responsibility and that we cannot. divest ourselves of it or shirk 
t and that, therefore, we feel that both acting as a part of the whole 
und acting as an individual Member of Congress that there are certain 
responsibilities which continue to rest upon us even though certain 
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functions, roles and duties have been delegated to the administratip, 
ncy. 

*eThe. Cuamrman. We have a couple more members of this panel why 

have not had their say yet. 

Mr. Brown has been trying to get in a word here for the last seven) 
minutes. 

‘Mr. Brown, would you go ahead? And then I want to give a chang 
this morning, if I can, to both Mr. de Voursney and Mr. Verner jy 
make statements that they wanted to make, and I think Mr. Pirie aly 
has a statement he would like to make. 

Mr. H. T. Brown. Mr. Harris, there are two things I had in mj 
one very adequately covered, and I will be very brief. That is thy 
question of timing. The question of the time that is taken up is y 
important. The other thing is I wanted to make this analogy, Jy, 
route case if it were not for the Civil Aeronautics Board the decisig 
would be made by a court. Now, the decision would unquestionably 
be a court decision. 

I take it that you do not agree with me, Mr, Moss. 

But let us assume for the purpose of the analogy that I wish to make 
that it would be a court of decision, 

I am sure that no Member of Congress would feel that he should 
appear in court to argue the merits of a case unless he is appearing a 
a representative of one of the parties. 

Mr. Fiynt. Mr. Brown, will you yield to me at that point? 

Mr. H. T. Brown. Yes. 

Mr. Fiynt. What is your basis that the court determine the alloc. 
tion of routes or assignment of routes? That is a purely legislative 
function as defined by the Constitution. As a matter of fact, befor 
the Interstate Commerce Commission the Congress itself and the 
legislatures of the various States themselves did this and I wonder 


what your authority for that statement is that it would be a court | 


function to tell the legislature. 

Mr. H. T. Brown. I think Mr. Westwood would take the same basic 
position I would take, that practically everything in the national 
economy is subject. to the control and power of Congress but when you 
come into the judicial field the function of decision is ordinarily 
assigned to the judiciary. 

Mr. Fiynt. What is judicial about the allocation of a route? Do 
you not realize that within the past few years this very committee has 
recommended legislation which the Congress passed and in which we 
have certificated and given permanent certificates to airline carrier, 
on which applications the Board did not act, and specifically assigned 
their routes within legislation ? 

Mr. H. T. Brown. Yes; I have that in mind, sir. 

Mr. Fiynr. Would a court have done that under any authority! 

Mr. H. T. Brown. No; a court would not do it unless the authority 
were assigned to a court. What I have been saying is that where the 
authority, if not assigned to an administrative agency, the authority to 
make the judicial decision would be assigned to a court. I do not say 
that there was in existence legislation which provided that. Isay that 
the alternative to the decision by an administrative agency, where itis 
in the judicial field, is a decision by a court and the decision remainsof 
the same consequence whether it is made by an administrative agency 





or by a cou 
were In @ ' 
evidence, th 
whether the 

The CHA! 
thoroughly 
these other § 

Mr. Fry» 
for us to pr‘ 
ing here on 
particular C 
of 


Mr. Moss 
if it were no 
Mr. H. T 
The Cua 
man made 
about if th 


r for 
Pare I 
would do i 
lation of co 

Mr. VER: 
Mr. Fiy 
Mr. H. ' 
if I gave t! 
I said ther 
trative age 
= Fy 
to delegats 
Mr. HL. 
if you tool 
Federal T: 
the ee 
gress woul 
The Cu 
Mr. Vz 
too much 
would lik 
fore us. 
The Cx 
Mr. Ve 
many of | 
sional anc 


45253 





MAJOR ADMINISTRATIVE PROCESS PROBLEMS 41 


‘by a court. There would be no thought of such appearance if it 

we in a court. I can see no distinction. The same amount of 

idence, the same evidentiary basis should hold true for the decision 

hether the decision is by a court or an administrative agency. 

The CuarrMAN. It seems to me this particular question has been 

oroughly discussed and the time we have is short. I would like 

ese other gentlemen to be heard. 

Mr. Fuynt. Mr. Chairman, I agree with you on that. But I hate 

rus to proceed on an erroneous premise, on the record we are build- 
here on the theory that a court could ever have jurisdiction of this 

ticular question. That is purely a matter within the jurisdiction 

ss. 

= oss. I would like to know how you would get it to a court, 

it were not handled by a Commission. 

Mr. H. T. Brown. Could I comment on that, Mr. Chairman ? 

The Cuarrman. I think it is very well understood. The gentle- 

an made the position very clear. I know Mr. Brown was talking 

out if the matter is referred to a court, these things would be so 


id So. 

Now, I do know that there is that old question which has popped 
»to do away with administrative procedures and throw it all into 
e judiciary. That is not the matter before us for action at this 
meand I do not think it is intended. 

Mr. Fiynt. Mr. Chairman, for the record may I say that was not 
ye way I understood Mr. Brown’s statement. As I understand it, 
fr. Brown said something substantially to the effect that if the Com- 
ission did not do these things the court would and it would be im- 
roper for a Member of Congress to appear before the court. If the 
ongress had not given it to the Commission the Congress itself 
ould do it. The court has no inherent rights in the matter of regu- 
tion of commerce. 

Mr. Verner. Mr. Chairman? 

Mr. Fiynvt. Did I misquote you, Mr. Brown ? 

Mr. H. T. Brown. I didn’t say it was. I didn’t intend to say it, 
fI gave the impression there was an inherent power in the judiciary. 
said there isa choice. If the power is not delegated to the adminis- 
rative agency it would obviously be delegated to a court. 

Mr. Fiynt. Why could not Congress retain it if it did not see fit 
o delegate it to an administrative agency ? 

Mr. H. T. Brown. Well, I think that it would be quite apparent 
f you took the duties of the Federal Communications Commission, the 
‘ederal Trade Commission, the Interstate Commerce Commission and 
he other administrative agencies, that that is not a job that Con- 
ress Would wish to undertake to handle itself. 

The Cuamrman. Neither do I see it that the job is for the courts. 

Mr. Verner. Mr. Chairman, at the risk of chewing the cabbage 
00 much let me make one comment on the present topic and then I 
vould like to make a couple of comments on the chief topic that is 
vefore us. 

The Cuarrman. Yes, sir. 

. Verner. Point 1, I have considerable agreement with a good 
many of these gentlemen who think that the appearance of congres- 
ional and senatorial people before the Board has led to a problem 
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with respect to representing other parties. I think that many Mem. 
bers of the Congress have taken on an adversary character in adyo. 
cating airlines rather than'the public interest so ites which Chai 
Durfee has talked about. I think it has been subject to abuse on thy 
score. E . 

But I do not think you cure a problem like that by hinging j 
about with rigid restrictions which indicate exactly how a Congres. 
man or Senator is to appear before the Board. Many Congresgmey 
and Senators cannot take the time to go down and appear before ay 
evidentiary hearing. If they have time at all it is to go down 
speak their piece while the hearing is in Washington before the Boan 
where they will be heard. I do not think they should be restricted 
in that phase. 

I further think as a practice before the Board that there are areas 
particularly in the field of local service, as the Chairman has gj 
where the information and attitude that a Congressman and Sep. 
ator can bring before the Board is helpful to the Board and shoul 
be brought to the Board. 

I think the question of actions by Congressmen and Senators requir 
a certain amount of self-policing where they will not be merely parrot. 
ing something that an airline and city or anybody else handed ty 
them and said, “Read this to the CAB.” It has to be something yon 
looked into and found out about. I think if you confine yourself 
to that kind of participation before a Board proceeding none of 1g 
at the table would have a real problem and I think the Board would 
be helped. 

Now, with respect to the particular item that Mr. Stone addressed 
himself to, I believe that a matter of more policing by the Boar 
and by the industry can go a long way in removing whatever ills 
exist. 

I would like to suggest for the consideration of the committe 
and the Board a program consisting of two or three basic things. 

First, some sort of continuing jurisdiction by a congressional com- 
mittee so that as individual instances of abuse of the administrative 
process arise, they can be aired, can be made public. 

Secondly, I think the Board should consider seriously the organi- 
zation of a bar or a register of people to practice before it to give 
the Board some disciplinary powers with respect to the people who 
appear before them. They have on occasion written letters to mem- 
bers of the industry reprimanding those people in the industry for 
some action that the Board did not like or thought was improper. I 
think that can be expanded. 

As a final phase of that program, sir, I think that the Board should 
encourage the formation of a bar association of the people practicing 
before it who can take a part of the responsibility for self-policing 

The Cuarrman. You do have such an organization in the Federal 
Communications Bar; is that right ? 

Mr. Verner. Yes, sir; and with the Interstate Commerce Commis: 
sion, for instance, a very active one. 

Mr. Stone. Mr. Chairman, on Mr. Verner’s second point I would 
like to recount, when I first came down here about 4 years ago We 
got together in several sessions with representatives of. the bar and 


in an effort to work up some kind of a CAB bar, and there was 8 
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ch conflict within the group itself and we had other sessions with 
er representatives and it could never come to an agreement as to 
sther it would be a good thing. I think that is the reason it died 
. I would suggest Mr. Verner activate himself among the practi- 
ners. I am sure the Board would be interested and in fact we 
essed interest. There was not any strong decision on the part of 
. practitioners. 

. VerNER. I think the Board should call affirmatively for such 
ization. 
, SpriNceR. Mr. Chairman, I listened very closely to what you 

d there. 

May I say this morning I have been looking at two things and I 
nk the chairman has, too, for that matter. Phat is, pressures that 
yout in the open. You have been discussing Congressmen. At 
st we have to say those are on the record. Everybody who wants 
can hear what they have got to say about them. 

The ones that disturb me more than anything are the ones that are 
t public. 

— you have mentioned one here in your first point, that there 
ould possibly be a continuing committee, a subcommittee, I suppose, 
this committee to provide some continuing action of the Congress, so 
at when these matters come to the surface there would be somebody 
police them. You made that suggestion, did you not, I take it for 
ose that are off the record as well as those pressures that are on the 
cord, am I right about that ? 

Mr. Verner. That is correct. 

Mr. Sprincer. I have not heard very many suggestions and I would 
ce to hear comment. What are you going to do about the pressures 
at are off the record? How are you going to meet those? May 
say a couple of things were mentioned here this morning that have 
thing to do with the first time somebody gets involved and runs to 
ongress to help him about it. I am talking about cities, I am talk- 
w about actual participants in a proceeding. Somebody all the time 
gures they might have some influence. That is off the record. 

Now, I am talking particularly about those who actually, I will say, 
= to influence an employee or influence a Commissioner off the 
cord. 

Now, there is one that, as I think, certainly a lot of thought could 
edevoted to. If you have any answer to that I can assure you that 
his subcommittee is going to listen to it. 

You mentioned another approach a moment ago—this gentleman 
n the brown suit—an approach as to what he could do to help the 
mmission. I think those were good valid suggestions which you 
nade as to how you could make it independent. He did not care 
bout the approaches being made to him and therefore would act in- 
lependently and on his own initiative and in accordance with the 
wvidence. 

The Cuarrman. Mr. de Voursney. 

Mr. pe Voursney. Yes, sir. I have one comment to make and 
then I would like to read a statement to you which I think touches 
mthe point that Mr. Verner made. 

Going back to the statement Mr. Stone has made on page 5 of his 
statement, he made reference to the fact that it is likewise improper 
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that there be any private communication on the merits of a case to, 
member of the Board or to the Examiner by any members of the Boag, 
stafi—and I would like to emphasize this—who are participating jy 
the hearing as witness or as counsel. I think that is fine so far as it 

oes. 
, However, it is my belief and I may be corrected on this by yp 
Stone, that in many cases decisions within the Bureau of Air ' 
tions are made on a group basis. The policy that is determined 
the Bureau of Air Operations is and the policy which is carried oy 
by witnesses and by counsel for the Bureau are made really as part of 
a decision by a group or a much larger group than actually is involye 
directly in the case. | 

I should like to see that expanded to include anyone who had, 
role in determining the policy of that Bureau. It is perfectly }j 
that a Board member could rely on someone who is as closely ¢qp. 
nected to policy determination as anyone who appeared as witneg 
and counsel and who has a real interest in an adversary way in the 
case but who is not on the record. 

If you would like, Mr. Chairman, I would like to present a statement, 

The Cuatrman. Very well. You may proceed, Mr. de Voursney, 

Mr. pe Voursney. One of the very real problems of the adminis. 
trative agency is the development of a high degree of competeng 
among commissioners which can only come with experience in the 
job. Even the most patently qualified new member of a 
charged with the responsibility of regulating an industry as dynamic 
and complex as air transportation, cannot be expected to discha’ 
his duties with wisdom and dispatch without first going through 4 
rather extended learning period. 

The lack of tenure among present and past members of the Civil 
Aeronautics Board is a i of which this subcommittee should 


be aware. Since the creation of the Civil Aeronautics Board in 1938, | i 


almost 21 years ago, there have been 23 members, with an ave 
tenure of 444 years. Of the present five members, one began his 
service on April 4, 1957; one on June 12, 1956; one on April 3, 1956; 
one on April 7, 1953, and one on March 12, 1951. Thus, a majority of 
the present Board has an average service of only 30 months. Prior 
to their membership on the Board, none of the present members had 
any technical background in aeronautics or experience in the regulation 
of air transportation. 

Since the end of World War II, there have been nine new members 
of the Civil Aeronautics Board, other than the present five members 
Of the nine, only one served a full 6-year term; three served less than 
3 years; four less than 114 years, and one less than 1 year. In the2 
yas the Board has been in existence there have been 12 Chairmen. 

n my opinion this high rate of turnover has limited the effectiveness 
of the Civil Aeronautics Board in dealing with the many important 
and oman problems faced by the air transport industry in this 
period. The prospective loss of two of the present Board members 
emphasizes that this is a continuing problem. 

How can this be corrected? It would be unfair to criticize any 


of the Board members as responsible for this situation. Each memt 
of the Civil Aeronautics Board faces the real problem of not being 
renominated. Since 1938, six members were not renominated at the 
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jration of their terms of office. Unquestionably the decision of 
ae to leave the Board was based on the possibility of failure to be 
nominated or upon a lack of desire to engage in a campaign for 
nomination. 

The lifetime tenure which we have given the judges in our Federal 
urts gives them the opportunity to learn by experience and even- 
ally to become learned, able, and effective, free from outside or 
lateral pressures. While I am not advocating lifetime tenure for 
mbers of the Civil Aeronautics Board, I feel it is mandatory that 
»must gain greater continuity of service on the Civil Aeronautics 


It is possible to achieve this by appointing members to the Board 
ra longer term than the present 6 years, possibly with a prohibition 
inst reappointment. There is ample precedent for this. The 
dges of the Tax Court of the United States are appointed for 12- 
ar terms; members of the Board of Governors of the Federal Reserve 
ystem serve 14 years. The Comptroller General is appointed for 15 
ars with a stautory prohibition against reappointment. 

The benefits of longer tenure are apparent. First, it would enable 
e members to better withstand external pressures; second, it would, 
ith experience and knowledge gained over a longer period, enable 
embers to better evaluate staff proposals and would enhance the 
dependence of the Board in its judicial function. Finally, it would 
welop a higher degree of technical competence in the areas of Board 
sponsibility. 

Mr. Chairman, I would like to add to that by saying that of the 
mething less than 40 members who are members of these six com- 
issions which you have before you in this panel discussion I know 
{no group of men in American economic life that have greater power 
r greater responsibility for the well-being of our economy. I think 
-is extremely important that those individuals be given the oppor- 
mity to serve, to learn, to gain experience and, by longer tenure, to 
e freed of these pressures which are inevitably brought to bear upon 
hem. 

The Cuatrman. Mr. de Voursney, perhaps you are like one of our 
leagues who was asked by a constituent, when the salary increase 
as provided, did he think it would get better Congressmen? He 
esponded by saying, “No,” he would not agree to that but it would 
ive those of us who are here greater incentive to stay. 

Mr. Sprincer. Mr. Chairman, may I ask one question ? 

The Caairman. Mr. Springer. 

Mr. Sprtncer. In previous testimony—I would just make this one 
entence as a sort of foundation—one Chairman of one Commission at 
ast, made this statement that in any contested case before him he 
id not believe there should be any contact between a lawyer, the inter- 
sted parties, or anyone for either of them, but he took a second cate- 

when he said the business of anybody who wanted to come to a 
ymmissioner or the Chairman and talk with them any place, either 
t luncheon or otherwise, about the business or the industry ought to 
ave that right. 

Now, should the Commission be divided at that point as to whether 
r not they may talk with people who are in the business or industry 


ap weet problems or we will say about rules of the Commission 
: 
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Mr. pp Voursney. Mr. Springer 

Mr. Sprincer. That is a pretty good point. 

Mr. pe Voursnery. I would hope to have an opportunity to discug 
that later as the discussion evolved here. I think there has been to 
little intercommunication between the Board and members of its staf 
and representatives of the industry. 

I think there is a great area quite apart from any litigated or ad. 
versary case in which greater communication and_ interchange of 
problems and solutions quite apart from a particular process tha 
should be done. We would like to see more people on the Bog 
or staff come to us, be free to discuss things with us not related to ay 
existing proceeding. We think there is a two-way educational proces 
involved which would be helpful to more effective regulation ang 
would be helpful to us in learning more about the approach the 
legislator 

Mr. Sprincer. Let me develop this a point further. Someone cam 
to my office here a couple of months ago and had a very technical 
problem and told me they wanted to talk about it. I said, “I cant 
possibly, that is an agency.” He said, “I was down there and he 
wouldn’t talk to me.” He said, “Do you suppose the Chairman of 
the Commission would talk to me.” I said, “Possibly he would? 
However, may I say that the thing that was involved was a serious 
question of public interest involved in addition. He had something 
that he wanted done on the Commission by either the Chairman or 
the Commission or else he wanted to take it up himself but there was 
also a question of public interest involved. Do you believe that the 
member of the industry ought to be alble to talk to a member of the 
Commission or the Chairman where we will say what he has in mind 
involved public interest as well? Do you think you could keep the 
public interest in front of you as well as, we will say, the interest of 
the industry ? 

Mr. pe Voursney. I think there can be a division; yes. I think 
obviously it should be carefully drawn. 

Mr. Sprincer. It would be your thought then that the Commis 
sion could do a good job if it did more talking with the industry and 
still kept public interest at the top level ? 

Mr. pe Voursnry. Yes; with due discretion as to the matters to be 
discussed. 

The Cuarrman. But you do not believe if there is a contested mat- 
ter, a comparative case before the Commission or the Board at that 
particular time in which it has to make a decision or choice, that 
there should be these ex parte—— 

Mr. pe Voursney. In which the Commission is involved; yes. You 
may have need for discussion or exchange of knowledge on areas and 
entirely apart from the contested issue. 

The Cuamman. That is on administrative matters? 

Mr. pe Voursney. That is correct. 

The Cuarrman. Yes. } 

I am going to have to get to Mr. Pirie here. Did you want to male 
a statement, Mr. Pirie? 

Mr. pe Voursney. Just briefly, if I may. 

The reason I put so much emphasis for tenure for Commissioners, 
on pay and to attract good men and keep them there and make them 
as independent as you can, was essentially the point raised by Con- 
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ressman Springer. That is, I do not think the Board can discuss any 
meral problem without having its effect on specific cases in front 
fit. The Board cannot discuss the profit picture of the aeronautic 
dustry without it affecting its attitude in the general fare investi- 

ion. 

"There is a great deal of feeling by the large air carriers that there 
too much competition in air transportation. A general discussion 
f that by representatives of the industry with the Board unques- 
onably has a relationship in particular cases where there is an issue 
fmore competition. So I do not think there is any way in the world 
ou can isolate the Civil Aeronautics Board from matters which do 
fect very materially specific decisions in specific cases. I do not 
hink the members of the Board are so weakminded or so weak-willed 
hat they are necessarily influenced by these decisions. But every- 
hing they read, everything they talk, and everything they do affects 
articular decisions. So I feel this ex parte influence is good in setting 

tone and these ex parte separations. But I think it is somewhat a 
opeless situation. That you really have to get there and get the 
‘ommissioners and the Board members so that they are independent 
f pressure and you cannot expect to have them live in a vacuum. 
werything they do affects their decisions. 

The CuatrMan. Mr. Pirie. 

Mr. Pirm. Mr. Chairman, I think some of the questions that were 
sked a few minutes ago regarding the respective roles of Congress 
nd the Commission bring out one of the real fundamental prob- 
ms in this whole area, and that is the problem of very clearly de- 
ineating what type of matters you are going to apply these rules of 
joncommunication to. 

On the point which was being discussed earlier regarding appear- 
nees of Congressmen in cases which are being argued before the 
3oard, it seems to me the answer is very clear. Under your statute 
ou have delegated these powers to the Commission, to the Board in 
his case, aiheve required that their decision be on the record after 
wearing. If there is a belief that Members of Congress or others 
hould present views that are not on the record and not made at the 
ime of the record, then the particular matter under discussion should 
ot be governed by that type of proceeding. The licensing function, 
vhich is the granting of certificates, is, I suppose, one of the most im- 
ortant functions of this Board. By the statute as it now stands 
heir decisions are to be made on the record after hearing. I think 
here may be some question in view of some of the comments that have 
been made here today whether or not that should be so strictly 
imited. But so long as it is limited then I think there is no question 
that there should be no expression of view, either public or private, 
which is not based upon the record. 

So far as the public expressions of view are concerned, it seems to 
me that they should be made at the time that the record is being 


ee 

So far as private expressions of view I believe that suggestions 

which or the provisions which appear in some of the bills which have 
introduced which would require that any private communication 

be made the matter of a memorandum and placed in a public record 

80 that all could see it would be a salutary aes I believe if people 
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knew that was to take place there would be fewer of the communig. 
tions. 

I think the idea that possibly this would be overburdening woyjj 
not develop because there would be fewer communications and 
that were had would be available to all to see. I believe that would 
be a very good step. But in this process you must make a very 
clear determination of what matters are to be the subject of thy 
procedure. It simply cannot be a broadside of all matters befoy 
the Commission because there are a great variety of problems in maj. 
ters dealt with where it is not only only desirable, it is absol 
necessary, that members of the Commission and the staff are free 
to consult with members of the industry and the public at larg, 

Mr. Springer. May I ask a question, Mr. Chairman ? 

The Cuarrman. Yes, Mr. Springer. 

Mr. Sprincer. Just this one question. 

By your last statement, Mr. Pirie, would you make it then jp. 
possible for the Congressmen to consult with members of the Com. 
mission or that you would make it available for members of industry 
to consult with the Commission ? 

Mr. Pirte. By no means. I think the same rule should apply to 
everyone. If a matter is one which is to be decided on the record, 
which is an adjudication, then no one should consult except by the 
established processes through the record. But where it is not, 
matter which has to be decided in this fashion then everyone should 
be free to consult with the Commission on the particular matter, 

Mr. Sprrncer. Would you say that in those matters which are not 
in contested cases before the Commission, Members of Con and 
members of the public and members of the industry should be allowed 
to consult the Commission ? 

Mr. Pir. Yes, indeed ; very necessary. 


Mr. Sprincer. On all matters not having to do with contested | 


cases ? 
Mr. Prrm. Anything that is not a contested case, I would say 99; 
es. 
’ Mr. Sprincer. That is all, Mr. Chairman. 

The Cuarrman. In other words, do I understand you to mean by 
what you said that matters which are purely administrative and in 
the course of carrying on the duties of the office and so forth, such 
conversations could and very likely should appropriately be per 
mitted, but when it comes to contested matters where a decision has 
to be made between contestants then you think that is where the a 
parte approaches should be eliminated ? 

Mr. Prete. That is correct. But there are a great many thing 
which are done by the Commissions which are not administrative, 
which are likewise not contested. I mean rulemaking power for one. 

The Cuarrman. The court has virtually said that so far as the 
functions of the Commission that rulemaking comes within the same 
rules of fair play as does the contested matter. 

Mr. Prrre. There again it depends on what kind of rulemaking. 


That was my point. That you must define very carefully what 
types of proceedings these rules are to apply to. There are a variety 
of different types of rulemaking before the Board. Their ratemak- 
ing functions are in some respects equated to rulemaking under the 
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tute as it now stands. I think that is one place where there is a 
in the procedure, that in rate matters there should be all of the 
ards of adjudication. I refer specifically to separation of func- 
ns in the Board’s os But you cannot say that all rule- 
king and all adjudication has to be subject to the same rules. 
ere is a great variety of informal adjudication which takes place 
fore the Board where the statute as it now stands does not require 
y procedural safeguard. 
e CHAIRMAN. But those are not contested cases. 
Mr. Prete. Oh, yes, they are, indeed, and some of them are extremely 
portant. The exemption power which the Board has is an infor- 
Didindication under the statute as it now stands, and it is one of the 
ost important powers as it has been interpreted. 

Mr. Lear. May I make asmall comment on that? I think in order 

properly circumscribe any statute dealing with ex parte influence 
ould relate to cases in which a hearing is in fact held. For in- 
ance, theoretically if you engage in air transportation of any type, 

mi are Supposed to have a certificate which requires notice and hear- 
g, but a lot of people engage in air transportation by way of the 
mption process which was noted by Mr. Pirie. I think in the cases 
here a hearing is not in fact held that there is no use in kind of hog- 
eing the Commissioners unnecessarily. That is the real problem, 
fr. Chairman, it seems to me. You adjudicate cases where you have 
hearing and then at the last minute there are a lot of pressures and 
ndue influence and soon. ‘That is the real nub of the problem, in my 
pinion. 

The Cuatrrman. Mr. Lear, some of these problems that never reach 
he stage where they become problems, might mean the most in regard 
9 the public. 

Mr. Lisuman. May I ask a question of Mr. Pirie? 

The Cuarman. Yes. 

Mr. Lisuman. And try to clarify our understanding. 

Mr, Pirie, would you agree that the true principle involved here is 
hat where a party, irrespective of whether you call it rulemaking or 
djudicatory proceeding, where a party has a right at stake which is 
wing to be seriously affected by the governmental action, that that 
arty should have the right to know and to meet with all the weapons 
f rebuttal evidence, cross-examination, and argument, the unfavor- 
ble evidence that is being presented against him by his opponent 
xcept in some rare circumstances where the national security inter- 
sis or interest of diplomacy in cases of the Board require otherwise? 

Mr, Prete. Yes, I think that that is a fundamental statement of the 
whole problem, that is, that everyone should have adequate oppor- 
tunity to know what is being presented and to state his own case, but 
this gets to the fundamental] distinction again between different types 
of matters. Where it is a formal adjudication to be decided on the 
record, obviously you should have complete notice in advance and an 
opportunity to meet the case of the other party. If you got into cer- 
tain types of rulemaking, there again I think it is desirable because 
rulemaking can have a vital effect upon the rights and interests of the 
parties; that people should know what others are presenting, but it 
cannot be done with the same formality because the decision in most 
tilemaking is not on the record. It does not have to be. 
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Mr. Sprincer. Mr. Lishman, the question that arises in my mind, 
and I keep coming back to this, that nobody has cut their line ag jy 
where you are going to delineate between what shall be on the recon 
and what shall be off the record. 

Mr. Pirie. That shall be the whole problem. 

Mr. Sprincer. It seems to me that there is an important issue to }y 
cut clearly so that you would know if you are going to legislate wher 
this dividing line is between who the Commissioner ought to be ab 
to talk to, let us say, off the record and when you can talk to the Com. 
missioner not on the record never. In other words, you cannot talk 
to him, a better way of starting. Unless you get something to set that 
up, unless you take the bill that the chairman introduced and say ther 
any communication of any kind made by telephone, personal visit, o 
by letter is made a matter of public record. Are we going to? That 
is an extreme rule in my opinion. You are either going to have ty 
take that or else you are going to define the line somewhere to make 
suggestion where that is going to be. I can see a lot of difference, 
This has been going like this the last 30 minutes as to what—— 

Mr. Durrer. Mr. Chairman, Congressman Springer has put his 
finger on the real problem here and that is a definition of a line of 
demarcation. We have a definition of Congress, under the admin. 
istrative procedure, the adjudicatory proceeding and the rulemaki 
proceeding. I think as has been pointed out the area of the Boards 
procedures itself we have many cases which are conducted witha 
notice, with a hearing, which are not strictly speaking adjudicatory 
proceedings at all under the definition of the act. It is this dual re. 
sponsibility of the Board grossly defined as the quasi-legislative, 
quasi-judicial responsibility. Up to now as far as I know, Mr. Chair. 
man, unless you apply a rule that is right straight across the board 
where a commission or the Commissioners’ agency are absolutely pro- 
hibited from receiving any communication, any private communica 
tion which is not made a part of the record no matter what kind of 
proceeding it is, that must be made a part of the record. 

I must confess, as Mr. Stone has already said, that unless the en- 
actment of such a rule had had a very marked influence on the rok 
of communication that a Commissioner receives, let us say, in the 


quasi-legislative or rulemaking capacity today where I believe it is | 


commonly accepted practice to talk freely with anybody about a ruk 
of general application, it may affect a private party, any rule affects 
a party, but if it is a rule as defined under the Administrative Pro- 
cedure Act, a general application across the industry, I think in the 
area, general area of rulemaking, up to now it has been regarded 
by regulatory commissioners as being a proper area to talk to people. 


Basically because I think the Commissioners feel that we are then in | 


an area where we are legislating, much as a Congressman legislates 
We are not adjudicating in a contested case. 

The Cuarrman. But, Mr. Chairman, is it not true that more re 
cently you use the method of rulemaking to determine contested mat- 
ters before the Commission ? 

Mr. Durrer. As Mr. Pirie said, not only I do not think you can 
talk about rulemaking or adjudication as defined in the act because be 
tween we have a gray area in our own procedure which I do not think 
anyone could say was rulemaking or adjudication. There is the 
difference. 
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I would say or suggest one solution which may be a step toward 
{r. Springer’s dilemma about where you draw the line, and that is 
hat instead of attempting to draw the line by a congressional act 
saybe the commissions themselves could draw the line specifically. 
‘would suggest that it might be possible for the Civil Aeronautics 
Joard in any preceeding in which we are instituting an investigation, 
ny roceeding in which the Board orders the institution of a pro- 
seeding that the Board then itself determine is this the type of pro- 
eeding in which we should receive ex parte communication, in which 
ve feel we can with propriety receive communications because they do 
ot affect a contested adjudicatory case, that they would not really 
jolate the priciple of due process. Or is it a proceeding in which 
he Board feels it cannot receive ex parte communications. I think if 
t the outset of every proceeding the Civil Aeronautics Board specif- 
cally was to say “This Board considers this case so involves the pri- 
ate rights of parties who may be affected whether it be rulemaking 
r adjudication that we will not receive ex parte communications” 
r if it was in the proper area I think we can say “We will receive ex 
arte communications.” At least the ground rules would be clear 
or that case. 

The CuHarrMANn. That is what we are trying to do in H.R. 4800 and 
rive leeway for the Commission or Board to make such exceptions as 

ey feel it is absolutely necessary in administration of the pro- 

rams. 
"Mr. Sprincer. Just that one point there, to clarify, lies, I take it, 
hen, two things, Mr. Chairman. You feel that you could clear up 
his problem of yours by a rule of the Commission with reference to 
his or redrawing your rules to take care of this division line by some 
ule that would be satisfactory, am I right? That is a recommenda- 
jon which I take it you are possibly making at this time? 

Mr. Durree. I am not suggesting that this be the entire solution 
0 the problem of ex parte communications, how they should be dealt 
vith. I believe they should be dealt with more specifically by the 
Jongress itself than they have been up to now. I have testified before 
ther committees of the Congress to this effect. I have even urged 
hat ot penal legislation be enacted in this specific area 
which is not on the books today. 

Mr. Sprincer. That is all, Mr. Chairman. 

Mr. Durrer. I do think in this specific area the point you made of 
the line of demarcation, where it is right or wrong, the Board could 
draw this line itself. If the chairman prefers to give the power to the 
agency to define the line of demarcation in this particular case, be- 
cause there are no two cases the same. I think it would be very diffi- 
ult for this Congress as far as you have gone now into the Admin- 
istrative Procedure Act, the adjudicatory and the rulemaking pro- 
cedure, there is a vast gray area in between. I think it would be very 
dificult for the Congress, by legislative fiat, to draw this line. 
think the agency could. ' 

Mr. Sprtncer . What would you have us to do, then, Mr. Chairman? 

a — The agency on an ad hoc basis, a case-by-case basis 
could resolve that itself. 

Mr. Sprincer. Let me get this straight. What you would have us 
do is lay the ground rules and then you would fill in this demarcation 
line, am I right? 
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Mr. Durreg. Yes, sir. eo 

Mr. Sprincer. And we would supply the penalties, is that correg! 

Mr. Durrez. Yes, sir. 

Mr. Sprincer. That is all, Mr. Chairman. 

Mr. Durrer. I certainly would not suggest that the committee stop 
there by just saying, “We are going to define some ground rules an 
the Board apply them with a line of demarcation.” ‘To get into whic, 
side of the line you are on I think there is a very definite place fy 
congressional action. 

The Cuatrman. The House is starting in session and we have sony 
bills out of this committee that we must get over there to take cay 
of. The suspension is for all the afternoon and then the general &. 
bate starts on the foreign aid program. Therefore, it will be impos 
sible for the committee to sit this afternoon. 


In the morning I expect to come back promptly at 9:30 and for] | 


hour additional. In view of the fact this 1s the initial hearing, prob. 
ably it takes more time than we will later on, but for 1 hour we will giv 
an opportunity to discuss the other four points that were on the agenda, 
At 10:30 we will have to move into the other agency because as it js 
today there are a number of people throughout the country that ay 
going to be in here, that we must get to them while they are here. With 
the thanks of the committee, would it be inconvenient for you, Mr, 
Chairman, for you to be back in the morning or do you have something 
else the Board has scheduled to require your time then? 

Mr. Durrer. We are seating the convenience of this committee, 
We will be ready to appear any time you want us. 

The Cuamrman. You always have been very generous and I say very 
cooperative for which we are grateful. 

he committee will stand adjourned until 9:30 in the morning, 
(Whereupon, at 12:34 p.m., Monday, June 15, 1959, the committe 


adjourned to reconvene at 9:30 a.m., Tuesday, June 16, 1959.) 
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MAJOR ADMINISTRATIVE PROCESS PROBLEMS 
(Civil Aeronauties Board) 


TUESDAY, JUNE 16, 1959 


House or REPRESENTATIVES, 
SpectAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
or THE House ComMMITTEE ON INTERSTATE 
AND Foreign CoMMERCE, 
Washington, D.C. 

The special subcommittee met at 10 a.m., pursuant to recess, in room 
334, New House Office Building. _ e 

Present: Representatives Harris (presiding), Rogers of Texas, 
‘lynt, Moss, Springer, Derounian, Devine, Roberts, and Younger. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
jeverly M. Coleman, subcommittee attorney; Herman Clay Beasley, 
ubcommittee clerk; and Jack Marshall Stark, minority counsel. 

The CHarRMAN. The committee will come to order. 

I intended for the record yesterday to state that Mr. Berwell, of the 
independent Airlines, accepted an invitation to participate in the 
yanel discussion. Unfortunately, he was stung by a bee, which caused 
ais eyes, or, at least, one of them, to go shut from the swelling, which 
nade it impossible for him to be with us. 

Knowing something about how it feels to be stung by a bee, I sym- 
pathize with him. We do hope that he will soon recover, and we 
regret that he will not be able to be with us. 

At the outset, Mr. Durfee, I believe you have furnished us with a 
copy of the Board’s workload for the fiscal years of 1957, 1958, and 
1959, together with your organizational chart. This, I think, would 
be helpful and appropriate for the record. It carries not only the 
workload, but the personnel and the 1959 appropriation. 

In view of the fact that that was mentioned yesterday, without 
objection, this information will be included in the record. 

(This material is reproduced at the end of the Civil Aeronautics 
Board discussion. ) 

The Cuarman. At the outset this morning, the second topic will 
be presented by Mr. Francis Brown, the Chief Examiner. 

lalso might state that we have been advised by Mr. Westwood that 
- was called by the courts today, making it impossible for him to be 

ere. 

Also, we have just been advised by Mr. Lear that he could not be 
back with us today because of some urgent appointment this morning. 

Mr. Brown, you may proceed. 


53 
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MEMBERS OF THE PANEL 


CIVIL AERONAUTICS BOARD REPRESENTATIVES: JAMES R. Diy, 
FEE, CHAIRMAN; FRANCIS W. BROWN, CHIEF EXAMINER; Mc 
MULLIGAN, DIRECTOR, BUREAU OF AIR OPERATIONS; ap 
FRANKLIN M. STONE, GENERAL COUNSEL 


PRACTICING ATTORNEYS: JAMES M. VERNER AND WILLIAy ¢ 
BURT, OF WASHINGTON, D.C. 


INDUSTRY REPRESENTATIVES: H. TEMPLETON BROWN, UNITH 
AIR LINES, CHICAGO, ILL.; ANDREW M. DeVOURSNEY, UNITE 
AIR LINES, CHICAGO, ILL.; AND JOHN C. PIRIE, PAN AMERICay 
WORLD AIRWAYS, NEW YORK, N.Y. 


Mr. F. W. Brown. In considering the role of the hearing examing 
in our modern system of administrative agencies, it is desirable jp 
review briefly the evolution and development of the examiner, 

It is my understanding that the hearing examiner concept had its 
inception after the adoption of the Hepburn Act in 1907. That 
congressional enactment resulted in a very sharp increase in the work. 
load of the Interstate Commerce Commission, making it impossible for 
the Commissioners to conduct all of the -Saereone oe At that time 
a number of appointments were made to positions described as attor. 
ney-examiner. 

Parenthetically, I might mention that my father happened to b 
one of the first four appointed to those positions. 

These individuals either conducted hearings individually or with 


individual Commissioners. Under this system the examiner prepared | 


a report which was not published as his work but which became, with 
such modifications as the Commission found necessary, the decision of 
the Commission. 

This system continued in effect until about 1918, at which time the 
Commission put in force the so-called ‘aes report” system, u- 
der which an examiner prepared and published a report under his 
own name and which was subject to exceptions. It is interesting to 
note that the examiners of that day were not generally as enthusiastic 
as might be expected for the new system because they felt they wer 
being required to “stick their necks out.” 

In establishing the Civil Aeronautics Board in 1938 the personnel 
of the Bureau of Air Mail of the Interstate Commerce Commission 
were transferred to the Board. ‘The examiners of this bureau co 
stituted the original examiners with the Board and it is, therefor, 
natural that the initial procedure of the Board followed that of the 
Interstate Commerce Commission. 

Except for procedural improvements developed in the Board, ther 
were no substantial changes in the examiner setup until the adoption 
of the Administrative Procedure Act in 1946. Insofar as the Board 
was concerned, this did not require substantial changes in procedure 
since its procedures were not essentially different from those pre 
scribed by the APA. 

With the effective date of the APA all of the examiners on the 
Board’s staff received interim appointments subject to qualification 
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the Civil Service Commission. In order to assure the highest 
mpetence among examiners, the so-called McFarland committee 
dertook the task of examining into the qualifications of the incum- 
nt examiners. ‘This task included a painstaking investigation by 
s Civil Service Commission, a review by the McFarland committee, 
da personal interview with this group. After a long period most 

the incumbent examiners received permanent appointment. 

In the CAB there are 18 examiners who handle the economic pro- 
edings and 6 who engage in work on safety-enforcement cases. ‘The 
mrd’s corps of examiners is vested with many years of experience 

the regulatory problems of the aviation industry. Twelve of the 
nomic examiners have served with the Board for 15 years or more 

d only one examiner has less than 3 years’ service. As a result, 
ey constitute a reservoir of professional competence in the fields of 
wand economics which enables analysis in complex areas of regu- 
tion to an extent which would be virtually impossible for persons 
thout their training and experience. In the safety-enforcement 
Jd, all but one of the examiners have 10 or more years of service 
ththe Board. 

It is the role of the hearing examiner to preside at formal hearings 
ther required by statute or by Board order. At these hearings the 
cord is developed which provides the basis for most of the regulatory 
ork of the Board. Following the hearing, the examiner reviews the 
tire record and prepares an initial decision setting forth an analysis 
‘the evidence and the legal arguments, conclusions of fact and law, 
id his ultimate decision. The examiner directs the course of the 
oceeding from prehearing conference to the time of his initial 
cision. Considerable emphasis has been placed on the hearing 
hase of this work. While a competent, experienced presiding officer 
necessary, in my opinion, of even greater importance is the ability 
yanalyze difficult legal and factual problems and to write clearly, 
meisely, and with logical reasoning, particularly in cases involving 
tensive economic and statistical data. 

Some arrangement for the provision of techincal assistance to the 
uring examiner is desirable, particularly in the larger cases. In 
economic proceedings there is a tremendous volume of economic 
ata which must be analyzed. In this area, as well as in the area 
{legal research, such technical assistance should expedite not only 
iehearing but also the preparation of the initial decision. 

A recent development in the hearing examiner field has, in my 
pinion, resulted in failure to utilize fully the knowledge, ability, and 
ork of these employees. Soon after formation of the Board, it was 
meluded that preparation of the opinion by the examiner repre- 
ted the most efficient procedure. This practice was followed until 
91, at which time the work of opinion writing was assigned to the 
neral Counsel’s office. Two reasons were given for this: 

(1) To relieve the examiner from this work to facilitate handling 
thearings and initial decisions, and 
(2) The thought that it would be difficult for an examiner to ration- 
lizea decision differing from his. 

While I would not recommend a return to the former system, I do 
tlieve that the examiner should be available for consultation with 
he Board in arriving at its decision. The examiner is the only indi- 
idual who has lived with the case from prehearing conference to 
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initial decision. It is not possible, in my opinion, to obtain from 
cold type of the record the impressions gained by the examiner, ang 
the examiner has the most complete knowledge of the case. 

Since the primary justification for the administrative agency ig thy 
ability to apply an expert knowledge to the problems of fealiny With 
the industry under its jurisdiction, I am convinced that a central 
of hearing examiners or hearing commissioners separate from th, 
agencies would be most undesirable. A system which would result jp 
an examiner hearing a labor case one month and an SEC case then 
followed perhaps by a CAB route case, would fail to recognize 
utilize the expertise of many years of experience on the job. Th 
ability of an experienced exammer to preside at any type of hear 
must be recognized. However, whether an examiner lackin 
experience of the specialized examiner would be able to expedite th 
proceeding, recognize the material from the immaterial, and deve 
the record as required is doubtful. The long years of experience 
knowledge accumulated by the Board’s examiners afford an expertiy 
which enables the examiner to conduct a more efficient and expeditious 
hearing, assist in developing a fully adequate record, and pre 
a recommended or initial decision in accord with the public interes, 

One question ee by the foregoing discussion is whether the 
examiner in presiding should act merely as an arbiter between two 
conflicting parties or whether he should take an active part in devel 
ment of the record. Because of the strong public interest consider. 
tions inherent in most of the CAB cases, it 1s desirable that an 
rienced examiner actively participate in a full and fair presentation 
of all facts. In this activity the examiner must, of course, act ing 
completely impartial manner and avoid any indication of partisanship, 
A specialized experienced and knowledge is essential here. 

The Board’s examiners are urged at all times to follow all knom 
methods designed to render the administrative process more efficient 
and expeditious. For example, in large proceedings specific ground 
rules tailored to the individual circumstances of the proceedings and 
which will govern the further course of the proceeding may be st 
forth by the examiner in his prehearing conference report. It is 
notable that the Board’s examiners pioneered in the use of the pre 
hearing conference and in advance exchange of exhibits and in th 
reduction of oral testimony to written exhibit form. 

Considerable emphasis has been placed on the need for independents 
of the examiner. While important, no essential change in the existing 
structure is necessary to obtain independence. During my more tha 
30 years as a hearing examiner with two agencies, I can state that! 
have never been directed or urged to arrive at a particular decision 
Iam sure my situation is not unique. 

While the stature of the hearing examiner in the administrative 
process has substantially improved under the APA, the system has one 
serious defect. Prior to the APA it was possible to recruit young 
men with potential ability and, through a system of on-the-job trai- 
ing, develop excellent examiners. Some revision of the system should 
be made to make possible an on-the-job training program through’ 
system of assistant or junior examiners who could ultimately q 
as examiners. 


One other consideration is of utmost importance. In order to il- 


sure the highest quality of examiner and to reflect the importance of 
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sork performed, it is essential that the grade level, that is, com- 
ation, be maintained at a high level. It is submitted that the 
ss of a hearing examiner in a complex proceeding of the Board 
it least equal in difficulty and importance to those of any profes- 
al position in the Government service. So far as I am aware, no 
niner in the Government has been assigned a supergrade and, as 
sult, the compensation of the examiners has failed to keep step 
other staff members. 
:the case of the Board, in 1950 there were two examiners who had 
,assigned the top grade. ‘Today there are no examiners in the 
de or, for that matter, in any of the three so-called supergrades. 
;my understanding that about 15 Board employees are compen- 
don a basis above the grade 15 level. In order to attract and re- 
competent qualified examiners, it is essential that this inequity be 


ected. ; 
hank you, Mr. Chairman. 
he CuarnMAN. Thank you, Mr. Brown. _ 
four long years of experience as an examiner, most of which have 
n with the Board, of course, make your statement very important 
he presentation of our discussion here. 

\s TTedisated yesterday, we are not going to have as much time to 
me back and forth about these questions, and I think if each one 
| make points precise and brief today we might expedite this and 
ain the same information in order to get along with the schedule. 
Mr. Verner, would you like to take the first crack at this statement? 
Mr. Verner. Yes, sir; and I shall be brief. 

[agree with Mr. Brown’s statement in general, and in particular 
th respect to several matters, I would like to endorse what he said. 
[know from practice before the Board and before the other agencies 
at the cases handled by Board examiners are at least on as high a 
vel of difficulty as any I know of. These are people who have had 
nsiderable experience and who have developed considerable expertise 
the handling of aviation matters. I think for that reason that they 
ould be available to the Board at some stage in the decisional 
rocess. 

Ithink their remuneration should be commensurate with the stature 
id status of their work. 

Most of all, I agree that either there should be more hearing ex- 
miners at the Board to handle the increasing workload of the Board, 
rthat there should be technical and professional assistance given to 
le examiners so that they won’t have to devote so much of their time 
othe purely routine performance of their functions. 

Ipoint out that there is a total of 24 hearing examiners at the Board, 
hich has 706 employees. This runs to around 3.4 percent. 

The Interstate Commerce Commission has about 2,300 employees 
nd has between 105 and 110 hearing examiner positions with con- 
iderable professional assistance other than hearing examiners being 
wailable to them. 

We can’t make a direct comparison of the workload of the ICC 
id the CAB, but it seems to me that the Board’s hearing examiner 
taf is somewhat lower than it should be. I believe the provision 
if technical assistance and possibly additional hearing examiners 
vould be of assistance in getting the work out. 


45253—59——5 
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The Cuamrman, Thank you, sir. : 

Mr. Burt, do you have a comment on the examiner’s statement} 

Mr. Burr. A couple of brief comments, Mr. Chairman. 

I agree generally with Mr. Brown and Mr. Verner. I would 
that we would look toward the establishment eventually of a Fede 
subjudiciary with higher pay and higher standards for examj 
and I endorse Mr. Browns’ suggestion that they should have }j 
grades, but a prerequisite to that, and I think it is an important py 
requisite, is that we have higher standards of selecting examiner 

I get the feeling that the new examiners that have been sole 
under the Administrative Procedures Act have been selected on th 
basis of experience and recommendations basically, and, of cong 
anyone who has been around a long time can have the experieng 
The recommendations are generally in such general terms that the 
are pretty meaningless, so I think the key to it is to get a good progg 
that selects really top people and then make this attractive with go 
higher salaries, but until you get a better selection process you gy 
not going to get the standards that you need. 

In any event, I think the salaries are too low, and in the log 
run you ought to have substantially higher salaries than you hap 
now and a substantially tighter selection process so you really gy 
some good lawyers. 

The Cuatrman. Mr. Chairman, do you have any standards at ql 
now with reference to the selection of your examiners ? 

Mr. Durrer. Mr. Chairman, all of the examiners that we have ap 
taken from the register of qualified hearing examiners which is fy. 
nished to us by the Civil Service Commission. The standards fy 
examiners, and the qualifications as an examiner are fixed by the Ciyi 
Service Commission and not by the Civil Aeronautics Board. 

Mr. Burr. My comments were directed to the Civil Service Com 
mission standards, Mr. Chairman. 

The Cuarrman. Does the Civil Service Commission have any stané. 
ards with reference to the selection of these examiners ? 

Mr. Burr. Yes. 

The Cuarrman. And if so, how do you know that they are qualifie 
examiners on the register ? 

Mr. Durrer. Is the question addressed to me? 

The Cuatrman. To anybody that can answer it. 
have your comment. 

Mr. Durree. When we need new examiners, we go to the Fedenl 
Registry. 

The Cuarrman. There is no reflection whatsoever in the question. 
The question is, you said that you select them from a registrations 
qualified examiners submitted by the Civil Service Commission. }b 
you know when they come to you that they are qualified for thi 
position ? 

Mr. Durrer. Other than the fact that they have been certified 
the Civil Service Commission, we have no knowledge of our own 
to whether they are qualified. 

The Cuatrman, And you have nothing to do with the selection a 
the qualifications of the examiners? 

Mr. Durrer. No, sir. 


I would like to 
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the CHAIRMAN. I wanted to get that for the record to show just 
atthe procedure was. ‘ 

fr, Rocers of Texas. Would the gentleman yield there? 

fhe point is, you are bound in the examiner that is sent to you by 
Civil Service Commission? You do not have any choice as to 
pissent you ? 

fr. DurFEE. If we have one vacancy, the Civil Service Commission 
ds us the three top men on the priority list of their panel and the 
ard or Mr. Brown can then select one out of the three as certified 
the Commission. 

fr. Rocers of Texas. The point is, Mr. Chairman, if they send 
:three rotten apples, you end up with a rotten apple? 

fr. Durree. I guess that is right, if that happens. 

fr. Rogers of Texas. I am not trying to be facetious about this 
ause I think the selection of these examiners by the Civil Service 
i very serious matter. If they send you three people and you do 
like any of them for various reasons, can you reject them all and 
nand three more or four more, or what? 

Mr. Durrer. No. 

Mr. F. W. Brown. It is my understanding that we are bound by 
rule of three of the Civil Service Commission, and there is a fur- 
r problem which does arise and that is, as I understand it, if the 
yman is a veteran he cannot be passed over without very good 
sons. 

With respect to the registry that is referred to us, the men on the 
ister, as I recall it, have to have 6 years of specialized experience 
administrative practice. They, of course, do not necessarily have 
rience in the field of aviation. 

Mr. Rocers of Texas. Mr. Brown, have you had to take some unsat- 
actory personnel because of that rule 

Mr. F. W. Brown. I would have to say that in my opinion; yes. 

Mr. Rocers of Texas. Thank you, sir. 

That is all, Mr. Chairman. 

The CoatrMAN. Mr. Templeton Brown, do you have any comment 
the examiner situation ? 

Mr. H. Tempteton Brown. I feel very strongly that the importance 
the work done by the hearing examiner is not appreciated either 
side the Board or inside the Board. I think that as far as legisla- 
nis concerned, probably the principal thing that could be done is 
increase in the compensation that is paid. 

lagree fully with Mr. Burt that basically the problem is one of at- 
ting men of stronger and higher caliber. I think in order to 
ract those men, the position has to be more attractive both from 
sstandpoint of salary and also from the standpoint of standing or 
estige. 

[think, as with anyone else that is performing a public service, if 
lire going to get. competent experience in these positions, you have 
give them a feeling that they are making a contribution and that 
ar contribution is appreciated. I don’t think that is true at the 
esent time. 

Ithink that I would endorse every one of the suggestions that have 
¢n made by Mr. Francis Brown, with one soettle limitation. I 
lly agree that the services of the examiners should be more fully 
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utilized by the Board, and in the decision-making process I think 
examiner should be available after he has rendered his initial deeisig, 

I question, however, that he should participate as an advocate 
he has made his decision. I think he should be available for 
tioning as to evidentiary matters in explanation of what he hag stg 
or for further statement. Whether that should be in the form of, 
written statement made by him and filed as a part of the reeo 
whether he should be permitted to merely unofficially participate ayj 
give additional evidence, as to that I have no conviction. 

I don’t think, however, that he should sit with the Board as » 
advocate advancing positions that counsel have had no opportunity 
to counter. 

The Cuamman. Is he prohibited from giving such information 
the Board now by the law ? 

Mr. H. T. Brown. My understanding is that I think the examing 
could give better information, and my understanding is that the pre 
tice has varied from time to time, that at one time he participate 
rather fully in Board discussions, and that there was a period when he 
didn’t participate at all. 

I think at the present time that the Board does call upon him fy 
evidentiary matter. That is my understanding, but I could be jp 
error as to that. 

Mr. Rogers of Texas. Would you yield here? 

The Cuarmman. Yes. 

Mr. Rogers of Texas. Do you think that all the examiners in this 
ought to have a legal background ? 

Mr. H. T. Brown. Yes, I think it is important. The length of 
these hearings is, I think, an important part of the administratin 

rocess. If the Board is to process the matters promptly that should 
processed promptly, then I think hearings have to os conducted 
with expedition and a lot of irrelevant and immaterial matter weeded 
out. I think that unless a person does have a legal background, th 
material that is admitted into a hearing can be of tremendous volume 
and impede an orderly process. 

Mr. Rogers of Texas. Thank you. 

The Cuarrman. Mr. Brown, are you available under the law tothe 
Board for consultation and explanation of the evidentiary hearing! 
Mr. F. W. Brown. I think it is a debatable point, Mr. Chairman. 

In my opinion, there is nothing inconsistent with the law for th 
examiner to be available, and he has been available in the past. 

The Cuarmman. Under present procedure, is he available? 

Mr. F. W. Brown. He ‘hes been available, yes; but my point is,! 
think he could be used more fully than he has ios 

The Cuarrman. Mr. Durfee, does the Board use the examiner il 
such instances for explanation ? 

Mr. Durrer. Yes, Mr. Chairman. When it reaches the decision 
process and is discussing the issues of the case and the evidence bear- 
ing on those issues, the Board from time to time has consulted the 
examiner, not as to his conclusions, which are set forth in his decisio, 
but as to what the evidence in a particular point might be. 

This examiner knows the entire record. This record may consist of 
thousands of pages and the one person who can point the way to the 
Board, the quickest way as to where this evidence can be found 
what it is, is the examiner. 
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[would certainly urge that practice, not for the purpose of a 

th the examiner or not for the purpose of making him justify his 

gision, but for the purpose of assisting the Board in pointing the 

ay to what the issues in the case are and what the evidence is on those 

rticular points. If the Board wants that assistance, I think they 

ould have it. 

The CHarrMAN. You do not have it now? 

Mr. Durree. Yes; we do. 

The CuarrMan. That is what I wanted to find out for sure. _ 

Mr. DeVoursney, do you have any comment on the examiner’s 
ent ? 

 ——— I think that it has been pretty well covered and 

agree with what has been said here. There is, in my opinion, of 

urse, @ variance in the capabilities and the qualities of the examining 

aff. We have very good examiners on the staff. We have others 

ho are either new or who need improvement, and it would seem to 

ethat higher compensation and some way of improving the standard 

‘selection or of upgrading the ability of the examiners after they 

we reached the staff would aid immensely in this process. 

agree with what has been said. 

Mr. Fuynt. Mr. Chairman. 

The CuarRMAN. Mr. Flynt. 

Mr. Fuynt. Do you think it would improve the quality of the 

aminers to place all of them on a temporary basis to be made perma- 

ntexaminers after, say, a 1-year or 2-year period ? 

Mr. DeVoursney. I think Mr. Brown is better qualified to answer 

at than I. 

Mr. F. W. Brown. Do you mean the new appointments, Mr. Flynt ? 

Mr. Fiynr. Yes. 

Mr. F. W. Brown. It is a suggestion that I had not thought of, but 

certainly has its possibilities. 

Mr. Fiynr. You are the Chief Examiner ? 

Mr. F. W. Brown. That is correct. 

Mr. Fiynr. Do you not think in a period of 2 years you could tell 

hich ones are likely to be good ones and which ones are not? 

Mr. F. W. Brown. I feel I could; yes. 

Mr. Fiynt. Do you think this would help you in the raising of the 

vel of your staff ? 

Mr. FW. Brown. I think so; yes. 

Mr. Fiynr. Thank you. 

The Cuarrman. Mr. Pirie. 

Mr. Prem. Mr. Chairman, I don’t believe there are any major prob- 

ms in connection with the role of the hearing examiner in the Civil 

eronautics Board. 

I would endorse the views that have been expressed here that the 

atus and stature of the hearing examiner could be enhanced and it 

ould be desirable if that were done. 

I would like to suggest that the method of selection and appoint- 

ent of hearing examiners which is set forth in S. 600, which has 

en introduced in this session, is one which should be adopted. That 

4 bill which provides for the creation of an office of administrative 

tactice and for the creation of a corps of hearing examiners who 


ould be assigned to all agencies which require examiners or hearing 
taminers, 
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Mr. Srrincer. Did I understand you to say that you would set Ups 
broad corps which would include the hearing examiners of more thay 
this Commission ? 

Mr. Pirte. Yes; that is correct. 

This suggestion would not suffer from the infirmity that Mr. Brow, 
mentioned; namely, that the commissioner or examiner would 
hearing a case before one commission one day and another commis 
sion the next, because it provides for permanent assignment to thy 
specific commissions. And I would like to suggest that that jg, 
bill which is worthy of very serious consideration. 

I believe the only point that Mr. Brown raised which might 
somewhat inconsistent with the bill is the idea that examiners shoulj 
be appointed on a junior basis and trained. That does not noy 
occur, as he points out, and I don’t believe it would occur under thy 


bill as presently drafted, but that, too, might be given some furthe | 


consideration. 

The only other point that I would like to comment on is Mr. Brown} 
suggestion that the examiner should be given a larger function in th 
writing of the opinions of the Board, and I would agree with thy 
However, I do not believe that that is a matter for legislation, Its 
a matter of internal functioning. 

Mr. Rogers of Texas (presiding). Let me ask Mr. Brown one ques. 
tion on this. 

Mr. Brown, with relation to the examiners, have you been requested 
to assign certain examiners to certain cases? 

Mr. F. W. Brown. No, sir. 

Mr. Rocrrs of Texas. By that I mean have any of the airlines eye 
asked you to do that? 

Mr. F. W. Brown. No, sir. 

Mr. Rocers of Texas. Have any of the Board members ever asked 
you to do that? 

Mr. F. W. Brown. No, sir. 

Mr. Rocers of Texas. Have you done it because of peculiarities of 
any particular examiners that you think would better fit them for hear. 
ing of a certain case. 

Mr. F. W. Brown. If two examiners are available in the theory of 
rotation and one of them is more competent to handle a rate case thans 
route case, the examiner who is more competent for the rate case wil 
be assigned to the rate case rather than to the route case. To that 
extent, yes. 

Mr. Rocers of Texas. Then your selection is on the ability of the 
particular examiner to do a certain job rather than personality or other 
things? 

Mr. F. W. Brown. Yes, sir. 

There is a very sharp difference in the capabilities of examiners 
Some are much more able to handle a rate case involving a complexity 
of statistics than others who could handle, say, an enforcement cas, 
where it is a matter of weighing conflicting evidence. 

Mr. Rocrrs of Texas. Do you think that all examiners ought to have 
a legal background ? 

Mr. F. W. Brown. Yes; I do. 

Mr. Rocers of Texas. Mr. Springer. 
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Mr. Srrincer. I was much interested in what Mr. Pirie said, and, 
r, Brown, I would like to ask you this: Would you feel that a pool of 
aminers under civil service and assignable to various agencies would 
ve merit ? gee 

Mr. F. W. Brown. No, sir; I do not. I think that loses the expert 
owledge of the individual examiners. 

Mr. Srrincer. Would you say that there would be anything that 
suid not be good about that, providing that once he is assigned to 
agency he st ayed with that agency permanently? _ 

Mr. F. W. Brown. I see nothing wrong with the direct assignment. 
Mr. Sprincer. I will give you a personal example. I have never 
any contact with an agency which is not under this committee, 
ay Tsay. This has been several years ago, but I happened to take 
1¢ Up with that agency and I found out from talking with one mem- 
r, & newly appointed member of the Board who had only been on a 
onth or two, that practically all of the examiners had been put on 
ere by two economic groups interested in the decisions, and that’s all 
ey had, and there wasn’t any publicity. The fight that was going on 
as between those two economic groups as to which one of them got 
e most number of examiners. 

[ will admit that was very much involved in politics, but ever since 
have been thinking about how to get around the possibility of swing- 
g with political parties back and forth and administ rations and as to 
yw you could eliminate this thing of taking this examiner out and 
utting a new examiner In, 

Mr. F. W. Brown. We have not had the experience of taking them 
it, There has been no turnover. 

Mr. Sprincer. I think that is true. 

This particular agency was a new one, highly volatile, and subject 
this in which there was considerable feeling. 

That is all, Mr. Chairman. 

Mr. Rogers of Texas. Mr. Brown, had you thought more weight 
ould be given to the examiner’s opinion ? 

Mr. F. W. Brown. That is a difficult one for me to answer. 

I think definitely a great deal of weight should be given to the exam- 
er’s decision. In my opinion, in the Board it is. I think that the 
cisions of the Board have given a great deal of weight to the exam- 
ier’s decision. 

Mr. Rogers of Texas. That of course places a tremendous amount of 
ower in an examiner under the Administrative Procedure Act and 
nder the substantial evidence rule, does it not, Mr. Brown ? 

Mr. F. W. Brown. That is correct. 

Mr. Rocers of Texas. You say you think that they are presently 
ting given sufficient weight in the CAB findings? 

Mr. F. W. Brown. In the actual practice of the Board, I feel that 
ley are given a great deal of weight. 

Mr. Rogers of Texas. Are there any other questions of Mr. Brown? 
Mr. Pirie, is that your observation, just what Mr. Brown said here? 
Inotice you ended your statement by saying that you thought more 
eight should be given the examiner’s opinion. 

Mr. Pirte. That the examiner should have more of a role in the 
miting of the decision. 
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My observation has been that in the types of cases which are strictly 
factual, the examiner’s opinion is given considerable weight. In 
types of cases which involve the licensing process, and I think that iy 
really the crux of the problem that you gentlemen are dealing wit, 
here, where the issue is one of public convenience and necessity Wher 
there are no fixed standards, the examiner’s decision is given very little 
nape in the ultimate outcome in a great many cases. 

ir. Rogers of Texas. Let me ask this one question in view of the 
testimony here, and I think we are all agreed that an examiner em, 
tainly has a lot of power and he should eas man of—lI believe you 
used the word “expertise,” and I guess that means knowledgeable, iy 
these different facets of the problem that he has to handle. 

If you are going to have a man with a legal background and amy 
that understands the technical side of these things, why is it that you 
could not go by the rules of evidence as applicable in the courts! 

That question is directed to anyone who wants to take it on, becang 
I think it is really serious. 

Mr. F. W. Brown. Mr. Chairman, if we attempted to follow th 
rules of evidence strictly as applied in courts, our proceedings would 
be tremendously increased in length. We have a great deal of mats 
rial put in in statistical tabular form prepared by a great many people 
in the companies and I feel that the very advantage of having g. 
perts—we won’t use the “expertise” term—is that they are able to 
weigh what is material and what is of value. You don’t havea jury 
to influence; you have an expert. , 

Mr. Rogers of Texas. I know, Mr. Brown, but I never saw a judy 
that did not think he was an expert whether he was on the justice 
bench or the Supreme Court bench in whatever type case he is trying, 
and it has been a wonder to me why we cannot get that worked ont 
where we can get the rules of evidence applicable in these proceedi 

Mr. F. W. Brown. Again, in my opinion it would prolong 
procedings which we presently have. 

Mr. Rogers of Texas. The one thing I have in mind is this: With 
the weight given the examiner’s opinion and the weight that has tok 
given it under our present law, if any of these fact findings are in- 
cluded in the final decision of the Board, he has tremendous power, and 
when you open the doors in regard to evidence, I think you are tam 
pering with very serious situations that could develop, if they have 
not already. 

The Cuatrman. Mr. Brown. 

Mr. H. T. Brown. I was going to make an observation in respons 
to Mr. Rogers’ inquiry. 

I think that the practice varies greatly from examiner to examiner. 
As to some examiners, I would not change the practice, and as to 
others I would. 

Mr. Francis Brown has a very great capacity for eliminating 
mapa LES, immaterial, and incompentent evidence. Other examiners 

o not. 

I think there could be more of the judicial process in the adminis 
trative process, although I do not think that they should be the same 
by any means. 

Mr. Rocers of Texas. I have run into some judges that way. You 
have, too. Some would not let mine in and let the others in. 
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The Cuarrman. We will now take up item No. 3, the role of Com- 
mission examiners, their immediate staffs and agency staffs, and the 
iyision of responsibilities, present strengths and weaknesses, and 
shat legislative or other measures are needed. , 

Mr. Sprtncer. Mr. Chairman, I wanted to ask one question before 
re close this subject. 

TheCuamrmaNn. Mr.Springer. _ Bit 

Mr. Sprincer. As I understand it, if all of you will listen, from 
shat I heard here the possible recommendations that were made 
ere, first, the assignment from a pool of examiners for all agencies; 
eeond, better tenure of office for the examiners; third, all of the 
xaminers should be lawyers; and fourth, that there should be more 
udicial stature given to the examiner’s opinion. 

Those are the four I digested from all of what was said. Is that 
orrect ? 

Mr. Verner. There is a fifth one and that is, they should be given 
nore technical and professional assistance. 

Mr. Sprineer. Thank you, Mr. Chairman. 

Mr. Rocers of Texas. May I just ask one more question ? 

The CuarrMan. Gentlemen, we are really going way over our time. 
We have a lot of people from all throughout the country here and 
re should get on. 

Mr. Rocrers of Texas. This one can be answered yes or no. 

All I want to know from those people who are representing the 
ompanies on this panel is, when there is a question about promoting 
he examiner by the Civil Service Commission, is it the policy of 
the Civil Service Commission, to write to the company and ask for 
recommendations regarding the examiner and if so, is it the practice 
of the company to write back praising certain examiners over others? 

Mr. H. T. Brown. No. 

Mr. DeVoursney. We have never heard of that practice. 

Mr, Verner. Practitioners get such letters, or they have until per- 
haps recent years. I haven’t gotten any in the last year or two, but 
Fare received inquiries from the Civil Service Commission and 
the answer is, you answer it as honestly as you can. 

Mr. F. W. Brown. It is not specifically in connection with promo- 
tions, It is in connection with qualifications or in seeking to establish 
where it will be placed on the register. Then they will send a series 
of questionnaires not only to practitioners, but to agencies and those 
questionnaires are answered, as Mr. Verner indicated. 

Mr. Rocrrs of Texas. There is a lot more on that subject, but time 
will not permit it. 

Thank you, Mr. Chairman. 

The Cuarrman. Mr. Durfee, I believe you have a statement to pre- 
sent on this very topic. 

Mr. Durrer. Mr. Chairman, in view of the limitations of time 
which you have indicated, I would like to offer my written 15-minute 
statement prepared at your request for the record. I would like to 
supplement that with a few brief oral comments. 

e CuarrMan. Very well. We will be very glad to do that, Mr. 
Durfee. Your statement will be included in the record and you may 
efly summarize it. 
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(Prepared statement of Mr. Durfee is reproduced at 
the Civil Aeronautics Board discussion.) F the end 

Mr. Durrer. First, with reference to the role of commissio 
would like to refer to two pages of my statement which I think gy 
cinctly express the most important area that I find in the role of th 
commission. 

The rapid development of the regulatory agencies and the tremep. 
dous growth of administrative law has been described by the courts ag 
perhaps the most significant legal development of this century, With 
this tremendous development there has certainly developed a great 
dea] of confusion. 

First, as to the role of the independent regulatory commissions anj 
commissioners, for example, I find some confusion in the role of the 
Civil Aeronautics Board because of the six independent regulatory 
commissions that are supposed to be here. We are not even defined 
as a commission, nor am I defined asa commissioner. This isa board, 
and I am a member of a board. 

I know of no reason for the distinction and I would suggest that, in 
the interests of uniformity of treatment when you are going to talk 
about commissions and commissioners, the members of this Boar 
might as well be called commissioners if that is what everybody elses 
going to be called. 

It is going to be more convenient around Washington and around 
town because people don’t know what to call me. Sometimes they 
know what they would like to call me. However, even in learned dis. 
sertations on administrative law, there is a tendency to consider all 
boards, all commissions, and all administrative Federal agencies to- 
gether, whether they are independent regulatory agencies, such as the 
six agencies who are here before this committee, or whether they are 
simply ministerial or administrative agencies of the executive branch 
of the Government. 

To talk about administrative agencies, there is the old and oft- 
eee question—what was the difference between the CAB and 
CAA? Simply put, the difference was that CAB was a quasi-legisla- 
tive, quasi-judicial agency of the Congress and the CAA was an ad- 
ministrative executive agency of the Department of Commerce in the 
executive branch. 

I find that even the Curtis report, which was submitted to the Presi- 
dent, on aviation facilities, referred to the Civi] Aeronautics Board as 
a part of the executive branch of the Government, which I think was 
a confused statement. Simply put, the role of a commissioner pri- 
marily is that of an agent of the Congress, responsible directly to the 
Congress, and it is in that role that we are here today. 

The Cuarrman. You do not consider you are part of the executive 
then ? 

Mr. Durrez. No, sir. 

The Cuarrman. Neither do I. 

Mr. Durrer. I think I have already pointed out to this committee at 
length the qualifications attached to that in the area of international 
negotiations, but I will let my statement stand. 

Commissioners, as agents of the Congress, have a dual role, gener 
ally described as quasi-legislative or quasi-judicial, and in the quast 
judicial role they adjudicate much as a judge, and in the quasi 
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sislative or rulemaking role, they act much as a legislator or a 


this dual responsibility results in difficulties such as were already 
seussed by our general counsel as to ex parte communications. 

A large part of this difficulty, Mr. Chairman, stems first from the 
nfusion between the various types of executive and regulatory agen- 
gto which I have referred, lumping them all under administrative 
encies; and from the quasi-judicial and the quasi-legislative role of 
commissioners themselves. ! mn 
Perhaps in the interest of brevity I have oversimplified the distine- 
ms and differences which must be considered. I am sure our gen- 
alcounsel would say I have oversimplified it. ' 

However, I am sure the committee is well aware of these differences 

istinctions. 

7 suggest that one thing this committee might well consider 
to attempt to resolve this existing confusion between independent 
gulatory agencies as you recognize them here today and other ad- 
inistrative agencies of the Government, and also the role of com- 
issioners themselves within this area of the independent regulatory 
gency and the role of our staffs as contrasted with other administra- 
ve agencies. 

1 think that this committee would be well advised and well quali- 
ed to make this distinction clear and apparent, because the very area 
fex parte communication and everything else we are talking about 
ads on drawing the distinction clearly as to what kind of an 
gency you are talking about when you talk about ex parte com- 
qunications. 

Mr. Chairman, that is the only reference I will make to my written 
tatement, which has been offered for the record. 

Yesterday we raised a couple of questions that I do wish we had 
nore time for the type of discussion we had yesterday. 

The Cuarrman. Go ahead if you think it is important. 

Mr. Durree. I mean the interchange of opinion, which I think was 
ery papable, between the members of this committee and everyone 
n this panel. 

Tdon't want to hold the floor too long, but I will refer to the ques- 
ion of oral argument that was raised at the outset by Mr. Lear, oral 

ent by Members of Congress of the proceedings. 

nthe first place, Mr. Lear has an appeal pending before the circuit 
ourt of appeals, and if the circuit court of appeals says that this is 
n illegal procedure, then the matter is disposed of and we have no 
problem. If the court says that it is legal, that it is not a violation 
Mf due process or any other legal principle, then I believe that the 
Board or this committee might well consider whether it would be 
ulvisable to adopt some procedural rules as to appearances by Mem- 
bers of the Congress. 

One, I think they should be entitled to appear. 

May I point out to this committee, for example, in the 7-States-area 
tase Involving local service and subsidy to 7 contiguous States, there 
vere 112 parties in that action, and the ultimate job of the Board is to 


decide the public interest involved, not for 3 or 4 adverse parties, but 
ll2 parties of record. 
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Every one of these issues involved the public interest which perha 
existed in a particular State or in a particular congressional distr; 
and in that area I know of no person who is better qualified to g 
on the question of the public interest involved in that area, whethe 
it be a State or a congressional district, than the man whom the peop 
of that area have chosen as their spokesman. 

I think it is indispensable to the Board that we have the bene 
of this type of representation. Apparently there is some questio, 
as to the manner in which this is being presented. 

If the committee wants to address itself to this by legislation, og. 
tainly that is well and good. If the committee wants to give us som, 
ground rules, either by legislation or in a report as to what restraints 
you think we should adopt, I can assure you that the Board will giy 
this careful consideration and that with the incentive which 
already been supplied by this discussion, we will take some furthe 
procedural steps. 

The Cuarrman. Had you every thought about holding a special da 
for the Members to present such views so that they would not interfer 
with the time allocated for those participating? 

Mr. Dorrer. In allocating time it is generally understood tha 
the first day or the first presentation will be by Members of th 
Congress, and they speak consecutively. We have not attempted to 
limit their time and I would say that very few of them have trans. 
gressed in that area. 

However, I think we have done that already. We may not have 
assigned a day, but it is generally understood that the Representatives 
of the Congress speak for their congressional districts, and at least 
it has this merit, that what they say is said in open court and it is 
subject to rebuttal by the parties wg then have the opportunity to 
answer the argument. 

Mr. Fiynv. Mr. Durfee, I would like to clear up this point. 

There was some question raised yesterday that the time taken by 
Members of Congress takes away from the time granted to counsel and 
advocates for litigants and contestants. Is the time given to the Mem. 
bers of Congress used in addition to or in lieu of the time that would 
normally be granted to litigants? 

Mr. Durrer. At the present time it is in addition to, Mr. Flynt 

The argument is made that if a Congressman appears in behalf ot 
what is dbvioudiy the interest of a party, for example, an airline ors 
community, his time should be charged to that party, but at the present 
time we do not do that. 

Mr. Moss. Mr. Chairman, is it not true that while the Member may 
be appearing in support of an applicant’s case, he is appearing in ot 
on behalf of the public interest of his district? ; 

Again, in a case which you mentioned yesterday by United, in my 
opinion, had there been 10 applicants for the third route into 
San Francisco, I would not have tried to urge one over the other, 
thinking that the interest to me and my colleagues was that San 
Francisco be given additional service. The fact that it may have 
supported the position of the American was not the reason we welt 
there; so there is a public interest, I think, usually by the Member of 
the House who appears on this matter. 

The Cuarrman. Mr. Derounian. 
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Mr. Deroun1an. Mr. Chairman, on page 6 of your statement, you 
alk of the workload of the Board and that sometimes it is difficult to 
et a quorum of three. 

Does that mean that you have a suggestion to make to correct that 
ituation ¢ 

Mr. Dorree. The workload of the Board ? 

Mr. DerountAn. Yes. 

In other words, do you think the Board ought to be increased in 
ize from its present size ? 

Mr. Durrer. As long as I am permitted to make an individual ex- 
yession of the opinion with which some of the members of the 
Joard disagree, but as long as it is understand I am expressing my 
ersonal opinion, and the Board has agreed to this, I would say 
uppose every agency thinks it has unique problems, but in consider- 

the workload of the Board we have, No. 1, the conduct of inter- 
ational negotiations for international air routes. 

And, first, the Board itself consults with the carriers and with the 
tate Department and all parties affected, but in the negotiations 
hemselves we usually delegate one member of the Board to conduct 
hose negotiations. ‘This involves a very substantial amount of time 
nd may involve his absence for 2 or 3 weeks or a month in another 
ountry where the negotiations may be going on. 

Secondly, in the area of accident investigations, in an important 
ecident it has become the practice, and I think there has been some 
nsistence, that a member of the Board actually act as the presiding 
ficer of that accident investigation. 

At the present time, to illustrate another facet, Senator Gurney is 
n San Diego at a meeting of the International Conference of Avia- 
ion Organizations, the ICAO. He will be there 2 weeks. 

It is necessary for representatives of the Board to participate in 
neetings of the Air Coordinating Committee, the coordination of 
wiation. The’ result is, Mr. Derounian, with five members, at times 
ve do have extreme difficulty in keeping a quorum within the agency 
odo business from day to day, particularly if we have had added to 
hat the illness or unavoidable absence of a member. 

My own opinion is, I think this committee might well consider the 
\dvisability of enlarging the size of the Civil Aeronautics Board, first, 
0 that we can have more assurance that we will always have a quorum; 
econdly, so perhaps we could in some manner comparable to the In- 
erstate Commerce Commission divide the work of the Board into 
panels, 

For example, I think the field of international negotiations might 
ery well be assigned a panel of three members of the Board, subject 
0 review by the Board in the same way the Interstate Commerce 
Commission does its work. 

The Cuatrman. Before you leave that, does that mean that you are 
recommending that we possibly consider increasing it to nine 
members ? 

Mr. Durrer. I wouldn’t say any more than that. I would say seven 
or nine. 

The Cuarrman. You mentioned three members of the Board panel. 
[didnot know how you divide yours into three. 

Mr, Durrer. I think under the idea of a panel, a member does not 
spend all his time in one panel. He can interchange from one panel 
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to the other, but the panel necessitates only three members at one time 
I think we could interchange. 

The Cuarrman. Go ahead. 

Excuse me, Mr. Derounian. 

Mr. Derountan. On page 6, you talk about the separation of funo. 
tions and one of the weaknesses you point out is that 


The staff units are prohibited from ex parte contact with the members, 


Will you explain what the means? 

Mr. Durrer. Mr. Derounian, maybe the best explanation for the 
separation of functions is the separation of functions which js ~, 
quired under the Administrative Procedure Act, section 5(c), separa. 
tion of functions, which requires: 





No officer, employee or agent engaged in the performance of investigatiy 


or prosecuting functions for any agency in any case shall, in that ora factually 
related case, participate or advise in the decision, recommended decision, ¢ 
agency review pursuant to section 8 except as witness or counsel in public 
proceedings. 

This means that, for example, in the general passenger fare jp- 
vestigations instituted by the Board in 1956 in which we assigned the 
Bureau of Air Operations the duty of presenting what the Board 
thought would be the Bureau’s conception of the public interest in. 
volved in this proceeding; it virtually means that the entire Bureau of 
Air Operations in the field of this investigation of general passenger 
fare investigations is isolated completely from the Board. The Board 
does not have access to the expertise of the Bureau counsel who repre- 
sents the Bureau in this proceeding. The Board does not have access 
to the experts who testified in that proceeding for the Bureau, because 
of the separation of functions in the Administrative Procedure Act, 

And I might add that I think the Board has gone even further than 
is required in the Administrative Procedure Act. We have leaned 
ofan tackward to make sure that there be no criticism that any party 
in our staff who is involved in a case, Bureau counsel, witness, adviser, 
or consultant then could go to the Board with an ex parte or ina 
Board meeting and not in an open proceeding have access to and 
advise the Board. 

My point is, when you consider what we have been talking about, 
the judicialization of this process, this takes time and it takes money, 
and it takes a lot of effort, because in the general passenger fare inves 
tigation it has resulted in us virtually eliminating the Bureau of Air 
Operations, the expertise of this Bureau, in assisting the Board in 
arriving at its conclusion in this tremendously important case. 

About the only place we can go is to our office of carrier accounts 
and statistics for statistical information. 

Mr. DerountAn. You think the law ought to be changed in that 
respect ? 

Mr. Durrrer. I certainly don’t think it should be made any more 
rigid than it is now, and that seems to be a very serious proposal in 
some quarters. 

Mr. Derountan. Thank you, Mr. Chairman. 

Mr. Prrme. Mr. Chairman. 

The Cuatrman. Mr. Pirie. 

Mr. Pierre. I am very pleased to hear Chairman Durfee say that 
the separation of functions is being applied to the general passenget 
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avestigation, to which my company is not a party. My experience 
as been that separation of functions is not applied in ratemaking 
matters by the Board. i 

[ have had several cases where it is perfectly obvious that it was 
ot being applied, and the statute does not now require that it be 

Section 5(c) says that this subsection shall not apply to proceed- 
ngs involving the validity or application of rates. 

Tf the Board has so interpreted that section, I made the sugges- 
ion yesterday that I thought the separation of functions should apply, 
nd I would most definitely like to repeat that suggestion here today, 
because these are very highly litigated matters. They are good indi- 
«ations where the interests of the parties are sharply conflicting, and 
[ believe that the carrier should have an opportunity to know what 
the staff is presenting and to face their arguments in public. 

Mr. Durree. Mr. Chairman, I was talking about a contested adver- 
sary rate case. sel-i9sb ; 

sto the general passenger fare investigation, in that case I reiterate 
that the Board has rigidly applied the doctrine of the separation of 
functions. 

Iam merely making this point to point out that this committee can 
well consider the tremendous workload that every one of these agencies 
isnow faced with. I, for one, am not opposed to change, but I think 
when you talk about the judicialization of the process, to make these 

ncies more like courts, Mr. Chairman, this agency is not a court. 

The Congress of the United States said to this agency something 
that it has never said to any court: “You promote, develop, and encour- 
ageaviation.” 

That is not a judicial function, and, within the area that you have 
assigned us, it is our obligation to promote, develop, and encourage a 


system of air transportation adequate for this country. That is a 
directive of the Congress. 

When you say that you are going to put that within a judicial 
straitjacket, I say that 1f you do this you will have to pay a tremen- 
dous price of time, effort, and money. 

Mr. Verner. Mr. Chairman, may I make a brief comment ? 

The Cuarrman. Yes, Mr. Verner. 

Mr. Verner. I have some sympathy with the chairman’s view that 
there should be no further straitjacketing of the Board in an effort 
tobring it into judicial concept. I am not clear, though, as to whether 
in, for instance, the passenger fare investigation, which involves all 
of the domestic trunklines, it would be proper or whether the Con- 
gress or the industry would feel that fair play were being experi- 
enced if the Board were to depart from its present practice, which I 
think is a good practice, that those members of its staff who have taken 
part in litigation who have adopted partisan positions, even though 
motivated by the public interest in adopting those positions, will not 
be allowed to participate with the Board in its deliberations on the 
outcome of the proceeding. 

There are two courses which the Board can follow, it seems to me, 
perfectly validly in that kind of a situation. 

he of them is for its staff not to take any position in the pro- 
weeding, or its staff to serve purely in an advisory capacity to the 
Board, but not in the adversary nature. 
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The second one is for its staff to participate fully in the pr 
in an adversary nature, develop its case, and then let the Board make 
the decision without any help from it. 

I think the latter is without any help in deliberation, so to speak, 
I think the latter Ce a case such as a general passenger fary 
investigation is desirable because otherwise there is a_possibilj 
since the carriers generally want an increase in the face, that rw 
will develop the other side adequately. I think the staff performs 4 
useful function, but it should not be allowed to litigate the matter jp 
the private sessions of the Board. 

I think the Board might consider, in order to free some of its staf 
members, whether it would not be possible to participate formally jn 
fewer cases and select only those cases where the litigants who ap 
already there will not be able to develop all sides of the record, 

The Cuarman. Mr. Burt. 

Mr. Burr. Of course, what we are all interested in here is intelli. 
gent and conscientious decisions by the Board, and it seems to me that 
there are three things that are necessary to that. 

The main question, the Board faces it seems to me, is that it just 
doesn’t have time to give full deliberation to all the decisions it must 
make. 

I think all of us who practice before the Board are aware of the 
oppressive workload that the Board has in deciding complex eases 
with thousands of pages of record. 

To meet that problem, it would seem to me that Chairman Durfee’s 
suggestion of a seven-man Board is an excellent suggestion which 
would have two advantages: 

One, when members are assigned to international negotiations, for 
example, it would not cripple the Board as it does today, and the re- 
maining members would have more time to spend on decisions. 

Secondly, it makes possible a panel system which splits up deei- 
sions, the decisions of the Board, so that each individual member has 
less decisions and can spend more time on them. 

The third suggestion I have is this: that I think it would be very 
unwise to put rigid separation of function provisions by statute in 
anything affecting the Civil Aeronautics Board. 

I realize that many members of the bar disagree with me and I have 
always stood in a corner at bar association meetings when I make this 
point, but the fact is that the Board is too busy to understand fully all 
the record in the case and they have to rely on the staff. 

The fact is that the expertise of the Board comes generally from 
the staff itself, and that is particularly true with the rapid turnover 
we have had in Board members. 

As far as I am concerned, I believe if the Board is to make intelligent 
decisions, it has to have access to all the talent and expertise and knowl 
edge it can get in the staff. 

he only alternative is to set up two separate staffs, one dealing 


with decisions, one dealing with process of cases, and I don’t believe 
Congress will dothat. That isan expensive proposition. 

As far as I am concerned, I would like the Board to have access to 
its staff pretty fully, and I will take a chance on the separation of 
functions problem. 
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the CHAIRMAN. Mr. Brown, I notice you have a statement that you 


red. 

1 T. Brown. There is nothing further with respect to the 
tement. ‘ Nr 
fhe CuHarRMAN. We might include this in the record at an appro- 
ate place if you like. 

Prepared statement of H. Templeton Brown is reproduced at the 
of e Civil Aeronautics Board discussion.) _ 

Mr, H. T. Brown. I think in the first place, it was directed largely 
hefirsttwo topics. 

Mr. Durrer. Mr. Chairman, may I conclude with one comment? 
[want to offer something for the record. rif 
Yesterday we were discussing this gray area between the adjudi- 
ory case and the rulemaking case. 1 was pointing out the difficulty 
drawing a line of demarcation as related to ex parte communications. 
Wehave had our General Counsel prepare a tabulation of the various 

of provision that come before the Board with the indications 
to (1) whether it involves rulemaking or adjudication, or both, 

) whether or not it requires a hearing, and (3) whether there 
sadversary parties represented in the proceedings. 

[think you will find that we have 10 general classifications of 
oceedings which require a hearing. We have 17 general classifica- 
ns which, under the Administrative Procedure Act or the present 
les of the Board, do not require a hearing. 
loffer this, Mr. Chairman, for the purpose of illustrating the fact 
at the definition of “adjudication” and “rulemaking” in the Admin- 
ative Procedure Act is not a definition which is well-adapted to 
awing a line on ex parte communicat ions. 

I would like to offer that tabulation. 

TheCuarrMan. Let it be received for the record. 

(Tabulation referred to is reproduced at the end of the Civil Aero- 
uuties Board discussion. ) 

Mr. Durrer. That concludes my statement. 

The Cuarrman. Mr. Brown, you did not get to say what you in- 
nded to. 

Mr. H. T. Brown. I think I agree with what everyone else has 
iggested, that an enlargement of the size of the Board would be 
dpful. I think that is true particularly in areas where one Board 
ember can conduct or can perform certain functions rather than 
roup. 3 | - Bivih 
lam not so certain about this panel proposition. My experience is 
hat where you have a panel decision and then a right of appeal to 
hefull Board, you do not save too much time. 

Furthermore, I think in an important rate or licensing proceeding 
hat all members of the Board should participate and that you should 
ut have the variance between the views of this three or that three. 
lomethat one part is very important. 

Also, I Seonlly agree very much with Mr. Burt, who I think has 
ivery intelligent approach. However, I can’t agree with him at 
ilonelimination of the segregation of functions. 

_Ttecognize the difficulties that that presents. I recognize that it 
creases procedural difficulties and cost. Nevertheless, where you 
ive an Important proceeding and where the staff as a whole takes 

452583—59—_6 
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a position, to permit the staff to have constant access to the 

in an adversary capacity, and Mr. Burt has suggested that the Bogn 
does not have the expertise that they may need, it seems to me he jg 
suggesting that you use the expertise of a staff that has already 
adopted one position. I don’t think that that gives you a fair oppe. 
tunity to reach a decision for proceeding. That is not what the Boar 
does. 

I am not suggesting that there is anything improper in the se 
gation of functions as it exists today. I am suggesting that wa 
is true today should be true in the future. 

The Cuatrman. Mr. de Voursney. 

Mr. pe Voursney. I have nothing to add to Mr. Brown’s comments 
on this point, but I agree that we must have separation, and that 
the opportunities within the Board for influencing of opinions, eye 
on an unintentional basis, are very substantial. 

The car pool is one of the most effective means of communication, 
within the Board, and I don’t see how you gentlemen are going ty 
legislate against the car pools. 

The Cuarrman. Gentlemen, a good deal of time yesterday has beg 
taken up with this discussion of whether and to what extent Member 
of Congress should participate in proceedings. 

Last year during the course of the hearings, this committee had 
presented to it the question of the executive influence and authority 
so far as the matters of international routes are concerned, and the 
Board’s authority in such matters, as well as the executive itself, 
I do not want to get into a long discussion of it this morning, but I 
would like to pose about two or three questions and ask you gentlemen 
if you will give it your thought and attention and file a statement for 
the record on it. 

Dean Landis in his testimony before the committee last: year, on 
pages 98 and 99 in the hearings on November 19, stated: 

I think that the worst off-the-record deals are at the White House in inter 
national routes. 

Let us assume for consideration, or agree that the President should 
have the power to approve international routes and that he should 
be entitled, for matters affecting our security, or diplomacy, to keep 
secret his reasons for the route selection, but is it necessary—this is the 
first question—for the President not to state his reasons for the selec. 
tion of the air carriers when such selection does not involve either 
security or dipiomacy ? 

No. 2, why should not the President have some record procedure 
showing why carrier A is selected by him rather than carrier B, 
when security and diplomacy are not involved ? 

Third, what good reason is there why competing carriers for inter- 
national routes should not be able to know and meet the case pre 
sented by their opponents and the White House? 

Fourth, isn’t there as much need for a rule of law to be followed 
by the executive in such matters as the legislative or anyone else! 

As I say, that was the subject that we gave a lot of attention to last 
year, too, and it is a highly important one and our committee report 
made some recommendations thereon. 
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If you gentlemen would favor the committee with such statement 

- response to these questions, we would be very glad to have them. 
The response is reproduced at the end of the Civil Aeronautics 

card discussion. ) 

Mr. Durree. Mr. Chairman, I think the Board has responded in 
art in its proposed legislative program. I think we responded in 
art in the questionnaire which the Board received as to this particular 
Jationship of the Board with the President, but, Mr. Chairman, the 
ard will address itself specifically to the four questions that you 
ave asked and reply for the record in written form, if that is what 
ou choose. 

The CHAIRMAN. Yes. 

Thank you very much. I do recognize that you have answered at 
ast part of the questions involved on this particular subject. 

Mr. Sprincer. Mr. Chairman, might I ask two questions in connec- 
ion with that ? 

The CHarRMAN. Yes. 

Mr. Sprtncer. I know in all of those questions the words “where 
iplomacy is not involved,” not security, and I recognize that, but 
yy understanding is that practically all of the decisions under either 
arty, since the end of World War II, and I am saying 90 percent of 
hose, have rested on diplomacy. 

Did the chairman mean by that to except that large a group from 
‘is questions ¢ 

The Cuairman. I think we have to recognize the inherent powers 
f the Executive, that is, the President, in international diplomacy or 
natters of international relations, and that is what I had reference 
othe President’s inherent powers in this respect. 

Mr. Sprincer. I undestand what you mean. 

The Cuarrman. Mr. Mulligan, we will recognize you for a brief 
liscussion of item 4. 

Mr. Mutuican. Mr. Chairman, in view of the limitations of time, I 
wlieve yesterday you indicated you would like to finish with us at 
10:30. 

The Cuatrrman. Which is impossible, it seems. 

Mr. Mutxican. It is perfectly agreeable with me if my statement 
would be incorporated in the record, and while I would be very glad 
lo answer any questions today within whatever time you might wish 
tospecify, I would like to point out that each of the items covered in 
my paper involve legislation, and some of them are already pending 
before this committee. Others I would hope in due course would come 
before the committee. 

You would, of course, hold hearings on each of these items if and 
when they come before you, and that would be, I believe, an equally 
appropriate time to go into these matters. 

The Cuarrman. Mr. Mulligan, I have read your statement and I 
want to compliment you for a very fine statement. 

You do direct yourself toward legislation, consideration of some 
of which has been considered by this committee in the course of hear- 
ings, and your entire statement, therefore, will be included in the 
record, i I commend it to the members of the committee. 
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(Prepared statement of Mr. Mulligan follows :) 


Topic IV. THE EFFICIENCY OF THE COMMISSIONS—WHAT CHANGES, IF Any, 1x THE 
EXISTING STATUTORY PROVISIONS RELATING TO SUBSTANCE OR PROCEDURE 
NEEDED To ENABLE THE COMMISSIONS To CopE WITH THE INCREASINGLY Eng. 
MOUS VOLUME OF BUSINESS COMING BEFORE THEM? 


Comments of M. C. Mulligan, Director, Bureau of Air Operations, Civi} Aero. 
nautics Board, at a panel discussion concerning administrative process prob- 
lems held before the Special Subcommittee on Legislative Oversight of the 
Committee on Interstate and Foreign Commerce of the House of Representy. 
tives, on June 15, 1959 


Mr. Chairman, my name is M. C. Mulligan and as Director, Bureau of Air 
Operations, I have been designated to present a statement with respect to the 
fourth topic in the committee’s outline for these panel discussions. 

Under the ground rules of the outline, the views here expressed are my own 
and may or may not reflect the official position of the Board. Although gnq 
could, of course, be the case, I am not myself aware of any instance in whig 
the views expressed are, in fact, inconsistent with those of the Board, 

In view of the understandable time limitation, I shall not attempt to cove 
each and every legislative change which might conceivably improve the effici 
of the Board’s operations. The items which I shall present are six in numbe 
and they fall within the context of topic IV only, of course, as that topic relates 
to the Civil Aeronautics Board. All references hereinafter to “the act” meap 
the “Federal Aviation Act of 1958.” 


ITEM 1—CIVIL PENALTIES 


The first item concerns the necessity for legislation to authorize the imposition 
of civil penalties for violations of title IV of the act. 

Title IV, of course, comprises the principal economic regulatory provisions of 
the act. Under the present law, the procedures for dealing with violations 
of the provisions of this title are exceedingly cumbersome and the penalties quite 
severe. These are well designed to deal with serious cases involving knowing 
and willful violations. However, there are many instances of relatively minor 
infractions which either do not fall within the “knowing and willful” category 
or for which a criminal penalty, or revocation of operating authority is entirely 
too drastic a sanction. 

The power to impose civil penalties, on the other hand, would give the Board 
a far better opportunity to tailor enforcement action to fit the nature of the 
violation. It would also enable the Board to deal with violations speedily and 
avoid situations such as have existed in the past where offenders have been able 
to persist in violations during the time required to prosecute a formal proceed- 
ing or court action. Finally, the mere existence of the civil penalty power would 
probably go a long way toward preventing violations from occurring in the first 
instance. 


ITEM 2-——-ELIMINATION OF THE HEARING REQUIREMENT IN CERTAIN CASES UNDER 
SECTION 408 


Section 408 requires Board approval of certain air carriers mergers, consolida- 
tions, acquisitions of control, and other transactions which involve purchase, 
lease, or contract to operate properties. The Board may not grant approval 
required by this section without first conducting a hearing upon an application 
presented to it. 

Many of the matters requiring Board approval, such as a proposed merger of 
two airlines or the acquisition of control of an airline, are transactions which 
have substantial effect upon the public interest. In these cases a hearing is 
obviously appropriate and necessary. However, experience over a period of 
more than 20 years has shown that in many situations a hearing serves no Use 
ful purpose. Examples here are cases involving relatively simple transactions 


such as the purchase or lease of a small number of aircraft—often only one ait- 
craft and seldom more than three. 

In the absence of authority in section 408 to dispense with hearing, the Board 
has on various occasions followed the procedure of exempting the parties from 
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e requirements of section 408 pursuant to the exemption authority contained 
,section 416(b) of the act. However, in those cases where the applicant or one 
‘the applicants for approval of a transaction under section 408 is not an air 
yrrier, the Board cannot act under section 416(b) since its application is limited 
yair carriers. In such cases, the Board again has had no choice other than to 
sid a hearing. 

Jn cases where the nature of the section 408 transaction is such that a hearing 
;not required in the public interest and no person disclosing a substantial inter- 
st requests a hearing, it is believed that the Board should have authority to act 
ithout a hearing. Similar authority has already been granted by Congress to 
ye Interstate Commerce Commission and the Federal Communications Com- 


ission. 


feM 3—-EXEMPTION OF AIR CARRIERS FROM FILING CONTRACTS AND AGREEMENTS 
OF A ROUTINE AND MINOR NATURE 


Section 412 of the act requires air carriers to file with the Board a wide variety 
fcontracts or agreements which affect air transportation and which are entered 
nto between two or more carriers. The several types of agreements listed in the 
et are very broad and include a category called other cooperative working 
rrangements. 

A large percentage of the contracts and agreements filed for approval under 
ection 412 cover such minor matters as the joint use of a public address system 
tan airport, the joint use of a piece of ramp equipment, and the joint use of 
wrter service. The Board received a total of over 1,700 agreements under sec- 
ion 412 in a recent 12-month period. I would estimate that something less than 
percent of these presented any significant regulatory problem. 

Ibelieve that if the Board were given the clear power, by amendment to section 
12, to establish categories of contracts and agreements, the filing of which 
rould not be required in the public interest, no worthwhile regulatory purpose 
yould be sacrificed by such amendment and savings to both the Board and the 
‘arriers would result. 


TEM 4—CLARIFICATION OF THE EXEMPTION POWERS OF THE BOARD IN SECTION 416(B) 


Section 416(b) of the act, among other things, permits the Board to exempt any 
air carrier or class of air carriers from the requirements of title IV of the act. 
Togrant such exemption the Board must find : 

(1) That compliance with the requirements would be an undue burden on 
the air carrier by reason of the limited extent of, or unusual circumstances 
affecting, the operations of such carrier. 

(2) That compliance with the requirements is not in the public interest. 

This section of the law has raised very difficult questions of interpretation, 
particularly in respect to applications for exemptions from section 401 of the act 
so as to permit the furnishing of certain air transportation services without the 
necessity for a hearing and the grant or amendment of a certificate of public 
convenience and necessity. A recent court decision (Pan American Airways, et 
a. y. Civil Aeronautics Board, C.A.D.C. Nos. 14,497, 14,506), which set aside a 
Board order under section 416(b), reflects a more restrictive interpretation of 
the section than the Board had previously placed upon it. 

The volume of exemption applications is quite large and fairly constant. 
Bficiency of operations would be significantly increased, I believe, if section 416 
were amended in two respects: 

First, to clarify it and state in clear, unambiguous terms the circum- 
stances under which the Board has power to grant exemptions ; 

Second, to broaden the scope of that power at least to recognize limited ex- 
tent of the authority sought (as distinguished from limited extent of the 
carrier’s operations) asa basis for granting exemption. 

At present, the processing of most exemption applications is quite time con- 
suming because of the existing uncertainty as to what meets the statutory 
citeria. Thus, each application requires varying degrees of legal research. 
Whether or not the Board's authority were to be broadened, so long as it were 
wmistakably clear what that authority is, applications could be handled more 
speedily and with less expenditure of manpower. 
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ITEM 5—CLARIFICATION OF THE BOARD’S POWER TO DEFINE THE SCoPE OF Tg 
OWN PROCEEDINGS 


One of the most troublesome problems the Board has encountered in 
area of route proceedings has been the contention of applicants at the Con 
solidation stage, citing the Ashbacker doctrine, that they are entitled as q matter 
of legal right to consolidation of particular applications. Such an applicant 
usually asserts that the grant of an application which the Board Proposes tp 
hear would preclude a subsequent grant of its own application, and that the 
Board therefore must also hear its application in the proceeding and accord jt 
contemporaneous consideration. In several instances in the past, refusal] by the 
Board to consolidate particular applications has resulted in an appeal to the 
courts from the consolidation order, with a request that the court stay further 
procedural steps in the Board proceeding pending disposition of the petition for 
review. 

The Board has consistently adhered to the principle that applications which, 
as a matter of economic fact, are mutually exclusive should be afforded com: 
parative consideration before any one of them is actually granted. It 
however, taken the position that failure to consolidate an application a 
to be mutually exclusive in a particular proceeding does not in and of itsag 
result in any deprivation of right, and that, in any event, errors in consolidation, 
like any others which may occur in the course of a particular case, are pot 
judicially reviewable except as an incident to judicial review of the Boards 
final order entered at the conclusion of the proceeding. Legislation to make 
this clear would, I believe, be highly desirable. 


ITEM 6—SEPARATION OF SERVICE MAIL PAY AND SUBSIDY 


Under existing law the establishment and payment of compensatory rates for 
the carriage of mail are merged in section 406 of the act with the establishment 
and payment of subsidy to air carriers operating under certificates authorizing 
the transportation of mail by aircraft. Although Reorganization Plan No, 10 
of 1953 (67 Stat. 644, effective October 1, 1953) and the incorporation of the 
substance thereof in section 406(c) of the act accomplished a major part of the 
objectives of subsidy separation, there still exists some misapprehension as to 
the distinction between payment in compensation for the service of transporting 
the mail and payment in support of the development of air transportation, 

Instead of fixing, determining, and publishing a single rate which includes an 
element to be paid by the Postmaster General as service pay and an element to 
be paid by the Board as subsidy, legislation which would permit a separate 
subsidy rate exclusive of the compensatory pay element to be fixed, determined, 
and published by the Board for payment by the Board, is, I believe, long 
overdue. 

This change, recommended by the General Accounting Office in 1956, would 
eliminate the confusion which still exists in the public mind as to the difference 
between subsidy and service mail pay and would simplify procedures for the 
Board, the carriers, and to some degree, the Post Office Department. 


The Cuarrman. I am sure that in time the committee will 
sideration to these legislative recommendations. 
pretty difficult, I must say. 

If you care, however, to briefly now outline them, we would be 
glad - have that and let your entire statement be included in the 
record. 

Mr. Mouuiean. I think that would be sufficient as far as I am con- 
cerned. I would be very happy to have it go in the record and would 
look forward to testifying on some of these things before you ats 
later date. : 

The Cuarrman. I might say for the information of the committe, 
he deals with the civil penalties which this committee has con- 
sidered in the past, and with reference to section 408 which this com- 
mittee has dealt with too, and also the contractual matters and agree- 
ments between carriers, which are important considerations, and the 
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pard’s action in relation to section 416(b) of the act, and a rather 
ww and important item is discussed and that is the clarification of 
e Board’s powers to define its own procedures, which has also been 
scussed rather extensively during the course of the hearing. 

J wonder if any member of the panel has had an opportunity to 
ad Mr. Mulligan’s statement and would like to comment on it? 

Mr. H. T. Brown. I would agree with everything he says, with two 
sceptions : . 

His item 4(2) I would not agree with. I would also not agree 
sat the Ashbacker doctrine should be scrapped and that the Board 
ould not be required to give concurrent consideration to competing 
p lications for licenses that will be affected by the decision. 

F don’t want to go further in attempting to explain my position. 
xcept for that, I would agree with everything he states. 

Mr. Prem. Mr. Chairman, I would like to state that I agree thor- 
ughly that the Board’s interpretation of sections 408 and 412, which 
wvolve the filing of agreements in certain types of transactions, has 
een misconstrued. It has not been interpreted in accordance with 
hat I regard as being the intent of Congress, and Mr. Mulligan in- 
icates that the Board seems to have the same feeling that they should 
ave a much more limited application; that is, these sections should. 

If legislation is necessary to accomplish that, then I would be all 
or that. 

I would disagree with the other recommendations made by Mr. 
fulligan because I don’t think any of them are essential. 

The definition of the scope of the exemption power, I think, has 
een very clearly accomplished by the Court and needs no further 
larification at this time, nor do the other things, I believe, pose any 
reat problem. ' 

The CuarrMan. Gentlemen, before concluding this panel discus- 
ion, I would like to say that we have received a communication from 
fr, Westwood, addressed to Mr. Lishman, dated June 15, 1959, ex- 
ressing his regret not to be able to be here today and supplementing 
is remarks of yesterday. 

Without objection, this will be included at the appropriate place in 
he record. 

(Letter referred to is reproduced at end of Civil Aeronautics Board 
liscussion. ) 

The Cuarrman. Gentlemen, on behalf of the committee, let me 
hank you very much for your willingness to appear both yesterday 
md today and discuss as a panel these important items affecting this— 
hall I call it an agency ? 

Mr. Durree. Start calling it a commission. 

The Cuarrman. We do appreciate the very forthright discussion 
that we have had and I anticipate that the committee will hold hear- 
ings on specific legislation, that is H.R. 4800 and the American bar 
bill, H.R. 6774, as soon as the schedule of the committee will permit, 
it which time you and others will have an opportunity to direct your 
attention to those specific proposals in the legislation and such others 
ss you may decide. 

Ithink this has been a very worthwhile discussion and a very fine 
panel, 

Thank you very much for your participation. 

(Material later received for the record follows:) 





Total... 
Cases disposed 
Pending at en 

1 To Apr. 30 
Hearing e3 
examine 
Salaries al 
Supplemen 


Total staff 
Board mer 


NOISIAIO SONITZZ90 Ud 
NOISIAIO NOILVDULS3AN! AN2ZW2ZOWOIND ALZIVS 


NOIS'IAIO W937 MOISIAIO SONIDZII0Nd DWVONODI NOISIAIO S31NOw | OGIO TWomHom | 
¥0193u10 


JONVITdWOD SNOLLVE3dO IV 
30 391430 30 Nvaune 






e2812u014 vos 
won 
$32490 0134 NOISIAK HONV3S3u 
NOISIAIO SLIONY CT13Id 
NOFSIAIO ON! LIGA NOINIGO 
NOISIAIO SOLLSLLVIS ONY HONW3S3u 
NOISIAIO NOLLV7SI937 
NOILO3S LNGNZOVNYAN NOILO3S WOSId ONV 1390N8 NOISIAIO SL¥Od3¥ ONY SNOLLYINO@Y ony $3708 


NOILLVELSININOY SSOUSUVLIS GNV SLNNODOV 4G “T2SNNOD “WHANZS 3HL 
430 391430 40 321430 30 301340 


ABVL3NO3S BHL NOLLVIRMOINI 
30 391430 40 301430 









MAJOR ADMINISTRATIVE PROCESS PROBLEMS 







WOLIZBIG ININDAXA 


GCYyvos SOILNYNOYSYV AWAIS 





80 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 81 


Crvi. AERONAUTICS BoarD 


Board workload for fiscal years 1957, 1958, and 1959 * 


1957 1958 1959 1 
ee ca 
4 SE TENET SOU chico cicciicmacdddubouticyasencounsa 1, 332 1, 450 1, 616 
ee | OP 

RE ats5 nikcintiSeehomuiiiesakiannnascghaskeeaawuinatn 2, 095 2, 229 2, 372 
Sases ei clit fo einndn Nct-ncot tena 38: 925 
Pending at end of fiscal year... ..--.-.----------------------------- 1, 450 1, 616 1, 447 
7 ee ee 
1 To Apr. 30. 
Personnel of the Board as of Apr. 30, 1959 
Total staff personnel (including hearing examiners) ~--_----_--_-------- 711 
eT 5 
Hearing examiners (1 chief examiner, 17 economic examiners, 6 safety 
Sian ison byes at tenses tele hceiteih ont taeda 24 
1959 appropriation 
is cn isis bl bisa iis ni mnnmeld binant $6, 050, 000 
Supplemental_......-.--~--~----------—~--~~-----------------.-- 490, 200 
eligi cin en een naaiifat iene miinenssaphineeen cnactianwrlastnininhintetitin 6, 540, 200 
Ne 40, 750, 000 
OE 14, 094, 500 
i li neath deni enn ch shen lib nian anabiaiihialipeenstiitientitiistapive 54, 844, 500 


Toptc III. THE ROLE oF COMMISSIONERS AND THEIR IMMEDIATE STAFFS AND 
Agency STAFFS, AND THE DIVISION OF RESPONSIBILITIES. PRESENT STRENGTHS 
AND WEAKNESSES. WHAT LEGISLATIVE OR OTHER MEASURES, IF ANY, ARE 
NEEDED? 


Comments of James R. Durfee, Chairman, Civil Aeronautics Board, at a panel 
discussion concerning administrative process problems held before the Special 
Subcommittee on Legislative Oversight of the Committee on Interstate and 
Foreign Commerce of the House of Representatives, on June 15, 1959 


I. THE ROLE OF COMMISSIONERS 


At the outset, my I point out that, of all the six regulatory agencies involved 
in this discussion, we of the Civil Aeronautics Board, strictly speaking, have 
no role as Commissioners. Under the law, we are described as “members,” not 
“Commissioners.” There is no compelling reason that I know of for the dif- 
ference in title, and in the interests of uniformity of legal classification of 
similar regulatory offices, this committee might well consider a change in our 
title from “member” to “Commissioner.” For the purpose of this brief dis- 
cussion, may I therefore interchange the titles of “Commissioners” and “Board 
members”? 

When the Civil Aeronautics Act established the Board, civil aviation, as an 
industry, was hardly more than a flyspeck on the page of the economic statis- 
ties of this Nation. Within the past 20 years, and particularly during the last 
10 years, the commercial airlines have become the backbone of the common car- 
rier system for the American traveler, both at home, and abroad. They have 
pr 2 the railroads, buses, and ships in operation of passenger miles for the 

years. 

With such tremendous expansion in domestic and international aviation, the 
substantive problems of the Board grow with equal pace. There is no stable 
routine in the role of a Board member; our responsibilities and methods must 
develop in pace with the rapid changes in the industry. This constant state 
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of change has undoubtedly been true also in the evolution of the older inde 
pendent regulatory agencies involved in your study. 

This rapid growth in the scope of regulatory agencies and administrative |gy 
has been described as the most significant legal development of this centy 
Its result has even been described as the creation of a ‘‘veritable fourth branch 
of the Government,” a misnomer which I hasten to disavow. Courts hay 
pointed out that the State and Federal regulatory agencies include within thej 
authority, matters of greater, total economic values than all of the matter 
decided by the courts themselves, apart from appellate review. It appears that, 
as creations of legislative necessity and pragmatic effectiveness, the Commissions 
and their commissioners are here to stay. 

With this rapid development of the regulatory agencies, there has resulta 
a great deal of confusion as to the role of “independent” regulatory commis 
sions and commissioners. I find that even in learned dissertations on adminis 
trative law, there is a tendency to consider all Boards, Commissions, and othe 
Federal agencies together, whether they are independent regulatory agencies o 
the Congress or administrative or ministerial agencies of the executive brane), 
For example the old and oft-repeated question—What was the difference betweg 
the CAA and the CAB? The difference was that CAB was an independent 
agency of the Congress, and CAA was an administrative agency of the Depart: 
ment of Commerce within the executive branch. Even the Curtis Report to the 
President on Aviation Facilities referred to the CAB as part of the executive 
branch of the Government. Simply put, the role of a commissioner or board 
member is that of an agent of Congress, responsibile directly to Congress, and jt 
is in this role that we appear here today. 

Commissioners, as agents of the Congress, have a dual role, generally described 
as quasi-legislative and quasi-judicial. In the quasi-judicial role, the commis 
sioner acts as a judge—he adjudicates. In the quasi-legislative or rulemaking 
role, he acts much as a legislator or Congressman. This dual responsibility 
results in difficulties such as were already discussed by our General Counsel ag 
to ex parte communications. A large part of this difficulty stems first from the 
confusion between the various types of executive and regulatory agencies ty 
which I have referred; and secondly, from the confusion between the dual quas- 
legislative and quasi-judicial role of the regulatory commissioners. Perhaps 
in the interest of brevity, I have overemphasized the distinctions and differences 
which must be considered, and of which I am sure this committee is well aware 
I suggest that this committee could well clarify and resolve this confusion ip 
the alternate role of regulatory commissioners, and of our staffs, as contrasted 
with other administrative agencies. 

Basically, the staff’s role is to initiate processing of the work of the Board; 
to collect or to arrange for the collection of necessary facts; to advise the mem- 
bers, in a variety of different ways, as to matters to be decided ; and to implement 
the decisions of the members. 

The members’ role, basically, is to decide those matters brought before it 
through the staff processing—to exercise the judgment and discretion necessary 
to implement the objectives and policies stated in the act. 

The members’ very small personal staffs—and I might mention here that 
the individual members at the Board each have but one professional assistant 
and two clerical or secretarial assistants—these personal staffs serve only to 
assist the members to carry out their duties, and have no separate or independent 
role or responsibilities. 

Administration is by and large the responsibility of the Chairman, except as 
to major appointments and allocations of budget to major programs. In admit 
istration, the Chairman is subject to general policies laid down by the Board. 
The Chairman is assisted in executing his administrative responsibilities by the 
Board’s Executive Director and a small clerical staff. During my tenure, at 
least, all major administrative matters have, in fact, been discussed with the 
Board and have often been the subject of what we call advisory votes, which 
the Chairman, in most instances has followed. The implementation of the admit- 
istrative directives of the Chairman and Executive Director is actually in th 
hands of units of the Board's staff that are responsible to the whole Boari. 

This generalized outline is as misleading as any generalization. For example 
in several very important areas, the Board members exercise what might ® 
called operational responsibilities as distinguished from decisional r 
bilities. Specifically, individual Board members actually lead the staff in the 
work done by the staff on international negotiations. Members conduct majo 
accident investigation hearings. Members generally conduct dealings with other 
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rovernment agencies such as Department of Defense, Air Coordinating Com- 
nittee, and, even the Federal Aviation Agency. ys J) 

Qn the other side of the coin, the staff has been delegated the responsibility 
or decisions in certain narrow, but still rather busy areas, most notably, in 
pproving charters under the Board’s transatlantic charter policy. 

There is also a very substantial gray area, with respect to important, but 
yore routine matters, which the Board members actually decide, but do so simply 
y reviewing and signing staff recommendations without Board deliberations 

J mentioned that the staff has the responsibility to advise the Board, in various 
ifferent ways, as to its decisions. This role of the staff is performed subject to 
ne separation-of-functions provisions of the Administrative Procedure Act and 
n fact, subject to a Board-adopted separation of functions that goes far beyond 
he requirements of the Administrative Procedure Act. 

Next, the strength and weakness of our present setup: Here, again, I can 
nly generalize, touch on the points of major importance. First, as to Board’s 
ractice of reserving all important matters for personal decision by the members: 
“Strength: Generally, our organization allows for personal scrutiny, by the 
ive members, of every decision of any significance. Thus, the policies laid down 
n accordance with the act are the product of the members’ own decisions, not 

ff decisions. 

Tieakchess : By deciding virtually every substantive matter personally, the 
nembers are facing an almost impossible workload—and the Board has a very 
jificult time operating with even a bare quorum of three whenever any mem- 
yrs are delegated to international negotiations, major accident hearings, con- 
erences With other agencies, or even when illnesses strike. In fact, we have 
een able to continue only by extensive reliance on liaison among members con- 
jucted through their personal assistants; and by extensive use of the shortcut 
rocedure I described to you when I spoke of the “gray area.” 

Second, as to separation of functions: 

Strength: The Board’s rules, which go far beyond the Administrative Pro- 
dure Act requirements, assure that on all significant adversary matters, the 
parties are apprised of the views of the Board’s operating staff and have an 
portunity to cross-examine and to argue against those views. 

Weaknesses: 1. Where the Board does not consider or review the positions or 
policies of the staff units that are prohibited from ex parte contact with the 
members, the Board’s meager staff resources may be wasted developing posi- 
tions or initiating investigations that the Board itself would not consider worth 
the time and expense, in light of its overall obligations. 

2. The Board must create two staffs in certain areas, one to investigate and 
try cases ; another, to assist the members to analyze records, revise estimates and 
forecasts, review evidence, and so forth. For example, as the Board has tight- 
ened up on the separation of functions between the members and the Board’s 
Bureau of Air Operations, the Board has increasingly had to call upon the staff 
of its Office of Carrier Accounts and Statistics to review factual data for us. 
This means that there is an increasing tendency to create parallel staffs—doing 
the same kind of work. I personally hate to see this—which is undeniably du- 
plication—when at the same time the Board is strapped for resources to carry 
out many of its duties. We do it because we think that, with the temper of the 
times, the respect for our processes depends on a scrupulous observance of 
separation of functions even beyond the requirements of the Administrative 
Procedure Act. 

An agency’s specialized expertise lies primarily with its staff, not its mem- 
bers or its examiners. The function of the members and the examiners is 
to apply judgment and discretion in the determination of the publie interest 
involved. If the members are cut off from ready access to staff “expertise” by 
rigid separation of its functions in administrative procedure, we must pay the 
cost—and the cost is high in time, money, and efficiency. 

Under my topic, I am expected to conclude this last discussion of strengths 
and weaknesses within CAB by proposing legislative or other changes needed. 
Your committee has already proposed specific legislation or agency action. In 
the short time permitted for this statement, I shall not attempt to discuss 

proposals in detail, or the proposals which I individually, or the Board 

» might consider appropriate under this topic. Some of them have already 
discussed by the panel and I assume there will be further specific discus- 
een _e proposal for which my time may still permit discussion, 
S the recommendation of the committee that individual Board mem- 

should assume responsibility for, and sign opinions. I am in favor of this, 





84 


MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


and have submitted a specific recommendation for Board action, upon which we 
will report to the committee. 

I have not recommended that a member sit down by himself and ae 
draft the opinion. Judges may be able to do this, but they are not confronte 
with the additional and equally important administrative, quasi-legislat; 
and promotional responsibilities of a Board member, which lie completely oy. 
side the area of his quasi-judicial functions. However, I believe that our pro. 
posal will satisfy the concern of your committee in this regard. 


STaTEMENT oF H. TEMPLETON Brown, GENERAL COUNSEL, UNITED AIR Lines, Og). 
CAGO, ILL., BEFORE THE HOUSE LEGISLATIVE OVERSIGHT SUBCOMMITTEE ON Jone 
15, 1959—Toprics I anp II (CAB) 


My name is H. Templeton Brown. I am a graduate of Yale University ang 
Harvard Law School, and presently a member of the Chicago law firm of Mayer, 
Friedlich, Spiess, Tierney, Brown & Platt. My firm acts as general coungg 
for United Airlines, and I am a member of the board of directors of that cop. 
pany. I am also a member of the council of the public utility section of th 
American Bar Association but, of course, state only my own views in my 
appearance here. I have appeared before the Civil Aeronautics Board ip 
route, and other regulatory matters. Participants in this panel discussion hay 
wisely been urged to exercise restraint over the length of their written cop. 
ments, and I accordingly propose to limit my remarks to the first two topig 
listed by your committee for discussion. 

The general problem of influence exercised through ex parte communications 
with members of a board or its staff, is a problem which can never be solve 
by legislation and codes of ethics alone. More important than any rules that 
can be drafted either by Congress or an administrative agency is the caliber 
of the men who have to administer them. If the importance of the duties 
that must be performed by our administrative agencies is publicly recognized, 
and if men of integrity are selected to staff those agencies, then Congress should 
no more be called upon to establish standards of conduct for them than it js 
required to establish standards of conduct for the proceedings in our Federal 
courts. 

In H.R. 6774, the basic provisions of which I would endorse either in the form 
of legislation or in the form of agency rules and regulations, Congress has, in 
my opinion, gone as far as it can expect to go toward a solution of this problem. 
It must be borne in mind that an administrative agency cannot effectively direct 
its operations from an ivory tower. On basic problems of general interest, it must 
be in a position to receive ideas and stimulation from the outside world. It must 
receive the benefit of information developed by the industry which it regulates 
and, also, from the staff which is directly concerned with both the form and 
the substance of that regulation. An agency would be crippled in its effectiveness 
if it were limited to the receipt of such information in public hearings. 

As for contested matters in which individual interests as opposed to broad gen- 
eral principles are the issue, different considerations must apply. Ex parte com 
munications which are either obviously intended to influence or may conceivably 
be intended to influence the action of an agency should not be tolerated. While 
H.R. 6774 effectively attacks this basic problem, it leaves untouched an offshoot 
which, in my opinion, is equally disruptive of sound and orderly administrative 
process. I refer to the practice of congressional appearances in support of ap 
plications for certificates of public convenience and necessity. 

For the existence of this practice I hold no single group responsible. I suspe¢t, 
in fact, that all parties concerned might welcome its extinction, particularly the 
Members of Congress who have little choice other than to respond to the requests 
for support from their constituents. That the practice constitutes an attempt, 
however, to influence administrative decisions by something other than economie 
justification for the authority sought, is patent from the very nature of the 
standard pattern which it follows. 

Airline X seeks to obtain a certificate to engage in air transportation between 
cities A and B, already served by Airline Y or Airlines Y and Z. It approaches 
the city fathers and the chamber of commerce and extols the merits of the service 
it provides and the advantage to the community of competition or more com- 
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tition, as the case may be. No city administration or chamber of commerce 
poard has yet been elected which did not eagerly embrace the opportunity to 
acquire a new business or a new service, regardless of any question of economic 
justification. Step 2 in the familiar pattern consists of an application to the 
Board for a certificate. Step 3 follows rapidly in the form of an appeal to all 
Congressmen in the territory to support the application for new service. ; 

The appeal of a private applicant who has a selfish interest to serve is one 
which a Congressman can easily reject. But how can a Congressman reject the 

lof a community whose interests it is his obligation to serve to the best of 
pis ability ? ; A E b 5 

If Congressmen were called as witnesses in a CAB proceeding because of their 
interest in air transportation or particular knowledge of the problems involved, 
they might well have a contribution to make. It is apparent from the record, how- 
ever, that they are not ealled for that purpose. Each community calls upon its 
own Representatives in Congress, regardless of their knowledge or lack of 
knowledge of the issues. And at least insofar as my experience is concerned, no 
Congressman has ever said that a service sought by his community was not 
— not enough to suggest that congressional demands which have no eco- 
nomic justification will be ignored by the Board. Obviously, support would 
not be sought if not considered to be of value. What weight, consciously or 
gnconsciously, may be attached to the representations of a Congressman who 
may sit upon an Appropriations Committee or a committee investigating the 
actions of an administrative agency, I do not profess to know. The fact that 
his appearance in a proceeding results from the supposition that it will or may 
have some such effect is sufficient to cast discredit on the practice. Elimina- 
tion of such appearances would deprive the Board of no information necessary 
to its decisions, and I have no doubt but that the Members of Congress who are 

into such service would be the first to welcome their discontinuance. 

I am also disturbed by the role played by the hearing examiner, presently 
the forgotten man on the Civil Aeronautics Board. He is called upon to de 
cide economic questions of as much complexity and consequence as those that 
are presented to a judge in a Federal district court. He should be paid a 
comparable, though not necessarily equal, salary, and his position should com- 
mand comparable respect if that position is to attract men of the stature 

red. 
Soar condition exists. A Federal district judge receives a salary of $22,500 
per year; a hearing examiner receives from $14,000 to $15,000. Congress has 
it in its power to provide such salary increase as may seem necessary to cor- 
rect this disparity. I doubt if Congress has it in its power to accomplish much 
more. 

Men are not drawn to the bench by virtue of the salary paid, there being 

few judges who would not fare better financially in private practice. Es- 
sentially, they are attracted by the satisfaction inherent in the performance 
of an important public service, and an adequate salary is required only in order 
that the financial sacrifice ordinarily incidental to publie service be not too 
great. 
Whereas the judge holds a position of prominence and honor in the commu- 
nity, however, with his opinions accorded such weight and respect as to give 
him a feeling of accomplishment, the reverse is true of the hearing examiner. 
As far as the public is concerned, he, his duties, and his decisions are virtual- 
ly unknown. As far as the Board itself is concerned, his findings and con- 
clusions, made after exhaustive research and evidentiary analysis, are too often 
disregarded. 

I do not suggest that the findings of an examiner should be conclusive if 
supported by substantial evidence, or that they should legally have any status 
different from that which they presently possess. Congress has made the 
Board itself responsible for the final determination of all questions of both 
fact and law, and I see no reason for any reallocation of that responsibility. 
I do feel that the Board itself should make a greater effort to give recog- 
nition to the work done by its examiners, and should share to a greater extent 
with them the responsibility for Board action. 
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Civi~. AERONAUTICS BOARD 


MEMORANDUM 
To: The Board. 
From: The General Counsel. 
Subject: Tabulation of matters handled by the Board according to certain 
criteria. 


Pursuant to the Board’s request, there is attached in tabular form yg 
matters which come before the Board, with the following indications pe 
ing to each: (1) whether it involves rulemaking [R.], or adjudication [A.], or 
both [R.&A.]; (2) whether or not it requires a hearing; and (3) whether OF Dot 
adversary interests are present. Bureau counsel has not been considereg an 
“adversary” party for purposes here. 

The classification of matters as to hearing requirements is based on the 
provisions (or lack of provisions) in our act. It should be noted, howeye 
that there are matters as to which our act does not in terms provide for g 
hearing but where “due process” would call for one. In the case of revocation 
of exemptions, for example, court decisions indicate the necessity for a hear} 
where a substantial business has been built on such exemptions. It should 
be further noted that despite any indication of a hearing requirement in oy 
act, the Board frequently orders hearings where the issues are substantial] and 
essential evidence is seriously controverted. Such hearings have been held with 
respect to certain agreements filed under section 412, applications for exemp- 
tions, and applications for approval of interlocking relationships under section 
409. 


Tiong 


FRANKLIN M. Sronz, 


rr ee 
Matters requiring hearing Presence of adver. 
sary parties 
a 
Yes, 





Issuance, amendment, suspension, revocation, or abandonment of PCN certificates 
in — oversea, and foreign air transportation, under sec. 401 (c), (f), (g), 
(j). [A. 

Issuance, amendment, suspension, or revocation of foreign air carrier permits, under 
sec. 402 (d), (f).  [A.] 4 5 

= and/or subsidy mail rates under sec. 406 (a), (b), (c), (d). [R. 
& A. 


Yes. 


Yes, as to com- 





pensatory rates; 

rarelv as to 
subsidy, 

Approval or disapproval of mergers or acquisitions of control under sec. 408(b). [A.] | Yes. 

“aaa nat unfair methods of competition and prohibiting same, under sec. 411. | Yes, 

A. 

Bitite of denial of airman’s certificate under sec. 602(b). [A.].-.---.---.---....-...-] Yes. 

Exemptions of indirect air carriers under sec. 101(3). [A.]..-..-.-.--.-.-------------- Sometimes, 

ieaermptions wader Gee. 4100). TAL}... 22 S02) <2 esos k cc...) Pee 

Foreign permits for non-common-carriage under sec. 1108(b). [A.].-.-.-------------- Sometimes, 

Foreign and oversea free or reduced-rate transportation under sec. 403(b). [R. & A.]...| No. 

Suspension of tariffs under sec. 1002(g)._ [R. & A.].----.---.--------- Soke aot | See 

Rejection of tariffs under sec. 403(a). [R. & A.]_...-----.-.-.-.._-..._...-..._.-._...| Sometimes, 

Tariff changes on less than 30 days’ notice under sec, 403(c). [R. & A.] 0. 

Temporary service suspensions under sec. 401(j). [A.]_-.-----------.-.-----.---.---- Frequently, 

Review of amendment, suspension, or revocation of various air safety certificates is- | Yes. 


sued by the Administrator under sec. 609. [A.] 
Orders requiring compliance with the act, under sec. 1002(c). [A.]__..-...-..-----__-- Yes. } 


Prescription of reasonable and/or nondiscriminatory commercia, rates and practices, Yes, 
under sec. 1002(d), (f), (2). [R.&A.] 
Prescription of through or joint rates and divisions thereof, both between air carriers | Yes. 
ine air carriers and other common carriers, under sec. 1002(h), (i) and see, 1003/d). 
R. & A.| 
Approval or disapproval of agreements under sec. 412(b). {A.] Occasionally. 


Approval or disapproval of interlocking relationships under sec. 409(a). BiB picky Do. 


Government. loans and guarantees under sec, 410 and Loan Guaranty Act. [R.] .......| No. 
ane of Postmaster General's orders regarding mai! schedules under sec. 405(b). | Yes. 
Withholding filed documents from publie disclosure under sec. 1104. {|A.] .-...........| Rarely. 
Various orders under sec. 204(a) in aid of Board’s broad rulemaking investigatory, and | Frequently. 
procedural powers. [R. & A.] 
Classification of carriers for rulemaking purposes under sec. 416(a). [R.].......-.------ 5 
Matters of internal administration under tit!e II. [{R.& A.J.-........-....-..--.--.... Occasionally. 
Change of operating points during emergencies, under sec. 401(e). [A.]......-.....--.. 0. 
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Civ AERONAUTICS BOARD, 
Washington, July 16, 1959. 
Hon. OREN Harris, y 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


peak Mr. CHAIRMAN: This is in response to your request of June 16, 1959, 
during the recent panel discussions before the Special Subcommittee on Legisla- 
tive Oversight, that the Board answer certain questions relating to the powers 
of the President in international route cases. 1 

By section 801 of the Federal Aviation Act, the Congress has required that the 
issuance, amendment, or transfer by the Board of a certificate authorizing an 
air carrier to engage In overseas or foreign air transportation, or any permit 
issuable to any foreign air carrier, shall be subject to the approval of the 
President. 

In stating the questions, you asked us to “* * * assume * * * that the Presi- 
dent should have the power to approve international routes and that he should 
be entitled for matters affecting our security, or diplomacy, to keep secret his 
reasons for the route selection.” Subject to this assumption, you asked the 
following four questions: 

1. Is it necessary that the President not state his reasons for the selection 
of the carrier when such selection does not involve either security or 
diplomacy ? 

2. Should the President have some record procedure showing why one 
earrier is selected rather than another when security and diplomacy are 
not involved ? 

3. What good reason is there why competing carriers for international 
routes should not be permitted to know and to meet the case presented by 
their opponents at the White House? 

4. Is there as much need for a rule of law to be followed by the Executive 
in such matters as the legislative or anyone else? 

First, I wish to point out that the remarks of former CAB Chairman Landis 
before the subcommittee on November 19, 1958, that were the predicate for your 
questions were also discussed in the Board’s appearance before your subcom- 
mittee last fall, on November 25, 1958 (Mimeo. TR. 171-181), although we have 
still not reviewed the remarks in detail since the transcript has not yet been 
printed. At that time the following exchange took place between your Chief 
counsel, Mr. Lishman, and myself: 

“Mr. LisHMAN. Mr. Chairman, Mr. Landis then said as soon as it becomes 
known the entire effort of the applicants becomes concentrated on the White 
House, and then he said, and I am quoting: ‘No one then knows who sees whom 
on the White House staff or what defense is presented.’ And in effect, the case is 
tried all over again, apparently, before some personnel at the White House. Does 
that correctly reflect what is going on? 

“Mr. DurFee. Not as far as I know, Mr. Lishman. I have no knowledge as to 
that.” 

I went on to point out that the President has approved every decision of the 
Board submitted for his approval under section 801 in the time that I have been 
with the Board. At that time, the total number of such cases was 58; today that 
total is 75. At the November 25 hearing I expressed the opinion that, in light of 
the record as I know it, any effort that private parties may have made at the 
White House “has not been very effective.” 

Since I assume that your questions relate only to cases where the President 
reverses a Board decision and since the President has approved every Board 
decision during my tenure, the questions are purely hypothetical so far as my 
experience is concerned and I can see no need for any legislative action based 
oh My Own experience. 

The records of the Board show that as to decisions of the Board rendered 
during the tenure of the present five Board members (somewhat over 8 years), 
Presidential directives affecting the Board’s disposition of a case have been issued 
inonly eight cases. A summary of those actions is attached. 

A review of this summary shows that in one case, the President’s decision 
was based on foreign policy considerations. In four cases, the Presidential 
action directed further Board hearings and decisions; in each such case the 
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results of the Board’s ultimate decisions, which were in no way affected by 
dential directives, were approved by the President. In a sixth, the President 
reversed the Board’s approval of a merger; after further hearings, the 
was resubmitted and the decision approved by the President. In a seventh 
the President ordered a relatively minor enhancement in the rights awa 
by the Board’s decision. In the remaining case (a route case), the Presidey 
reconsidered the disapproval of a Board decision before his action became effe, 
tive, approved the certifiation of the carrier selected by the Board and diregteg 
the certification of an additional carrier already serving the market in questig 
to maintain the status quo for further review at a later date. In all of theg 
instances, the President sent letters to the Board, which were made public, gp. 
nouncing reasons for his actions. That further review, incidentally, ig ey. 
rently underway in a renewal proceeding now pending before an examiner gf 
the Board. 

In the Board’s opinion, the Presidential practice during the 8 years covered by 
terms of present Board members does not establish any need for procedural 
reform. On the contrary, we believe that the Presidential practice of retyrp. 
ing cases to the Board for further consideration with a public letter stating hig 
reasons, where he has reservations about a Board decision involving serioys 
adversary interests, is by far the preferable practice. 

We wish to point out that in none of the eight instances referred to, except the 
one in which the President promptly reconsidered his own action, did the Pregi. 
dential action involve the reversal of the Board’s selection of a carrier for ap 
international route in favor of a different carrier. In three of the instances the 
President’s action contemplated further Board hearings on applications of g 
second carrier in addition to the one selected by the Board. In one the President 
wanted the record brought up to date, in view of the lapse of time during the 
changeover of Presidents. In the three remaining cases the action had nothing 
to do with selection of carrier. 

Turning to the specific questions in light of the foregoing background, our 
answers would be as follows: 

Question 1: First, we can see no need whatever to suggest that the Presi. 
dent should state reasons when he approves a Board decision, and we assume 
the question is limited to cases of disapproval. Secondly, as we have pointed 
out, there have been no cases during the tenure of the present members of 
the Board in which the President has finally reversed a Board decision ona 
selection of carrier issue, so that the question is largely hypothetical to the 
Board as presently composed. Third, it has been the Presidential practice 
to publicly state reasons for reversing or withholding approval of Board 
decisions in most instances. Consequently, while we know of no necessity 
that would preclude the President from stating reasons for reversing a Board 
decision on selection of carrier where security or foreign-policy reasons are 
not involved, we consider the question to be purely academic in the light of 
our experience in the past 8 years. 

Question 2: Again we would say that we cannot see any need for ques- 
tioning present practice as to cases in which the President approves a Board 
decision. We would also repeat that our experience does not suggest a need 
for a requirement that the President should employ a “record” procedure, 
We prefer the practice of having cases returned to the Board by the Presi- 
dent for further hearing by the Board, where the President has reservations 
about a Board decision, so that the President may have the expert advice 
of the Board, after hearings on a record, before he makes a final decision. 
We would oppose the creation of a new record on hearing process that would 
duplicate the Board’s process and would deprive the President of the Board's 
expert advice on evidence adduced on a record developed after a case is 
submitted to the President. 

Question 3: Our answer to question 2 covers this question as well. We 
believe the President’s practice of returning cases to the Board for further 
hearing is the preferable practice where a “case” is to be presented to the 
President beyond that presented to the Board. 

Question 4: As a matter of general principle, the Board would, of course, 
answer your question in the affirmative. However, our experience does not 


establish that there is any need for a change in present legislation in this 
respect in cases falling under section 801. 

In providing these answers the Board is not taking a position on the desir- 

ability of a change in the law as recommended by your subcommittee in its report 
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the 85th Congress (H. Rept. 2711, 85th Cong., 2d sess., Jan. 3, 1959), page 12, 
ragraph B(2)1. The question of the need for Presidential participation in 
ternational route cases (except as to defense or foreign-policy considerations) 
er entirely different one from the questions we are answering in this letter. 
he Board’s comments on this proposal will be submitted at a later date. 

ly yours, 
—: JAMES R. DuRFEE, Chairman. 


4ses IN WHICH THE PRESIDENT HAs REVERSED, MODIFIED, REFUSED TO APPROVE, 
og DEFERRED JUDGMENT Upon A LoAkpD DETERMINATION—JUNE 1952-JULY 





1959 
* CASE REMARKS 
1. North Atlantic Certificate Renewal President on June 28, 1952 approved 
ase, docket 5065, et al. the Board’s decision, but in a letter of 
Date of Board’s decision: June 16, the same date stated that since he had 
952. recently approved a Board order reop- 


Board’s recommendation: Renewal, ening the United States-European- 
ith modifications, of certificates of Middle East Cargo Service case for fur- 
’an American World Airways and ther consideration of the applications 
‘rans World Airlines; denial of appli- of Seaboard & Western and Transocean, 
ation of European American Airlines. European American should be afforded 

an equal opportunity, if it so desires. 
He therefore requested Board to take 
appropriate action to give European 
American Airlines an opportunity for 
further hearing. 

The Board, on June 30, 1952, issued 
an order reopening the North Atlantic 
Certificate Renewal case for rehearing 
and reconsideration if sought by Euro- 
pean American. (Order No. E-6566.) 
‘The President’s letter cited in order. 

2 New York-Balboa through service President, by letter dated January 17, 


proceeding, docket 4882, et al. 1953, returned decision stating “I have 
Date of Board’s decision: June 23, concluded that I would take no action 
1952. on this case. Consequently, I am re 


turning the case to the Board in order 
that the Board may be free to submit 
it to the incoming President with such 
recommendations as the Board deems 
proper.” 

Decision of June 23, 1952, trans- 
mitted to incoming President who re- 
turned it without approval or disap- 
proval, stating that the hearing in the 
case was held some time ago and he 
believed it would be desirable to obtain 
more current information than that 
contained in the record. 

Board on May 18, 1953, reopened the 
record for the receipt of evidence as 
to facts and circumstances arising sub- 
sequent to the close of the hearings. 
(Order No. E-7391.) President’s letter 
referred to in order. 

3. Eastern-Colonial, Acquisition of President by letter dated February 
Assets, docket 5666 26, 1954, returned case without ap- 
Date of Board’s decision: January proval and directed the Board to sub- 
29, 1954. mit a decision disapproving the acquisi- 
Board’s recommendation: Approval tion. 
of the acquisition of Colonial Airlines, Board on February 26, 1954, adopted 
Ine, by Eastern Air Lines, Ine. an opinion and order disapproving the 
acquisition and this was approved by 
the President on February 27, 1954. 
President’s letter cited in Board’s 


opinion. (Order No. E-8136). 
45253—59——_7 
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CASES IN WHICH THE PRESIDENT HAs REVERSED, MODIFIED, REFUSED 10 A 
oR DEFERRED JUDGMENT UPON A BOARD DETERMINATION—JUNE 1952-Jyy 


14, 1959—Continued 
CASE 


4. West Coast-Hawaii case, 
5589 et al. 

Date of Board’s decision: November 
26, 1954. 

Board’s recommendation : Renewal of 
Pacific Northwest-Hawaii certificate of 
Northwest Airlines on a permanent 
basis and denial of Pan American’s ap- 
plication for renewal of its certificate. 


docket 


5. Trans-Pacific Certificate Renewal 
case, docket 5031 et al. 

Date of Board’s decision: December 
15, 1954. 

Board’s recommendation : Renewal of 
Trans-Pacific certificates of Northwest 
Airlines ard Pan American World Air- 
ways; grant of permanent Seattle/Port- 
land-Tokyo authority to Northwest ; de- 
nial of Pan American’s request to oper- 
ate over the great circle course. 


6. Reopened Trans-Pacific Certificate 
Renewal case, docket 5031 et al. 

Date of Board’s decision : May 3, 1957. 

Board’s recommendation: Denial of 
Pan American’s application. 


REMARKS 


President, by letter dated Feb, 

1, 1955, advised the Board that he dig 
not approve the Board’s recom 
tion with respect to the Northwest 
Pan American certificates and dj 
the Board to submit a revised Order ma. 
newing Pan America’s certificate for g 
temporary period and denying Nort. 
west’s application for renewal, 

Board, on February 2, 1955, adopted 
a supplemental opinion and order jy 
accordance with the President’s ding. 
tive. 

President, by letter dated February 1 
1955, advised that he desired to amej 
his letter of February 1, and that both 
Northwest Airlines and Pan America 
should be certificated for a Seattle 
Portland-Hawaii route for 3 years, 

Board, on February 8, 1955, adoptej 
a supplemental opinion in accordane 
with the President’s letter of February 
7, 1955, which was approved by th 
President on February 9, 1955. (Orde 
No. E-8928.) 

President’s letter of February 1, 105i, 
set forth in a press release issued by 
the Board on February 2, 1955. Pres. 
dent’s letter of February 7, 1955, quote 
in the Board’s supplemental opinion of 
February 8, 1955. 

President, by letter dated February 
1, 1955, advised the Board that Nort 
west’s Tokyo authorization should hk 
of temporary duration and that 
wished to defer Pan American’s appl 
eation for great circle authority fo 
further study and consideration. Di- 
rected Board to submit revised order. 

Board, on February 2, 1955, adopted 
a supplemental opinion and order in a 
cordance with the President’s directive 

This decision, as modified on Febri- 
ary 8, 1955, in certain technical respects 
to reflect the changes that had bea 
made in the West Coast-Hawaii case, 
was approved by the President on Fe- 
ruary 9, 1955. (Order No. B-892)) 
President’s letter of February 1, 1%, 
quoted in the Board’s supplemental 
opinion. 

President, by letter dated January 18 
1956, requested the Board to consider 
the case regarding Pan American's i 
of great circle route, in the light of aly 
new and relevant circumstances or dé 
velopments that it finds to exist and at 
vise President of its findings. 

Board, on January 26, 1956, adoptel 
Order No. E-9950 reopening the Tram 
Pacific Certificate Renewal case on the 
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ss IN WHICH THE PRESIDENT Has REVERSED, MODIFIED, REFUSED TO APPROVE, 
, Dererkep JupeMeNT Upon A Board DETERMINATION—JUNE  1952-JULY 


, 1959—Continued 


CASE 


REMARKS 


issue of Pan American’s request for 
great circle authority. Copies of this 
and subsequent procedural orders trans- 
mitted to President for information. 
President’s letter cited in Board’s order. 

Board on March 1, 1956, adopted 
order broadening scope of the reopened 
proceeding to include Northwest’s ap- 
plications for a permanent certificate 
and for Los Angles-San Francisco traffic 
rights on its Trans-Pacific route. (Or- 
der No. E—10055. ) 

On March 3, 1956, special counsel to 
the President by letter advised that the 
President requested Board to reconsider 
its decision expanding scope of the pro- 
ceeding and to confine the issues to 
those that were left open by his prior 
decision. 

Board on March 7, 1956, adopted 
Order No. E-10076, vacating Order 
K-10055 dated March 1, 1956. Letter 
from special counsel to the President 
released with Board’s order. 

Board on May 3, 1957, adopted deci- 
sion in reopened proceeding recommend- 
ing grant to Pan American of great 
circle route between Los Angeles-San 
Francisco and Tokyo and denial of Pan 
American’s request for Seattle/Port- 
land traffic rights on great circle route. 
(Order No. E—11648.) 

Board’s order approved by President 
on August 2, 1957, with the following 
comment: “It is this administration’s 
objective, wherever traffic justifies it, to 
provide competitive U.S. service on all 
international and oversea routes from 
all gateways. I request Board to re- 
view periodically United States-Tokyo 
traffic with a view to achieving this ob- 
jective on that segment of our interna- 
tional air routes as soon as possible 
and to report to me at least once a year 
on the results of such reviews.” 

President, by letter dated September 
8, 1957, directed Board to prepare and 
submit for his approval an order ‘“re- 
opening docket No. 5081 to the limited 
extent of deferring final decision on 
Pan American’s request to serve Seattle 
and Portland on the great circle route” 
and to submit to him Board’s latest 
statistics of traffic between United 
States and Tokyo. 

The Board on September 4, 1957, in 
accordance with the President’s direc- 
tive, adopted Order E-11756 amending 
Order E-11648 to defer Pan American’s 
application for Seattle/Portland traffic 
rights and affording interested parties 
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CASES IN WHICH THE PRESIDENT HAS REVERSED, MODIFIED, REFUSED To 
on DerrEerRED JUDGMENT UPON A Board DETERMINATION—JUNE 1952-Jny 


14, 1959—Continued 
OASE 


7. States-Alaska case, docket 5756 et 
al. 
Date of Board’s decision, April 7, 
1955. 

Board’s recommendation: Renewal 
of States-Alaska certificates of Alaska 
Airlines and Pacific Northern Airlines 
for 3 years. 


8. Large Irregular Air Carrier In- 
vestigation, docket 5132 et al. 

Date of Board’s decision: November 
15, 1955; opinion on reconsideration, 
December 29, 1955. (Orders E-9744; 
E-9884. ) 

Board’s recommendation: Grant of 
interim exemption to designated non- 
certificated carriers authorizing them 
to conduct supplemental services in in- 
terstate, oversea, and foreign air trans- 
portation. 


REMARKS 


an opportunity to seek reconsideration 
of action. This order was approyeg 
the President on September 5, 1957, 

Board, on December 16, 1957, 
on petitions for reconsideration, q 
ed decision recommending that Pregj. 
dent reaffirm his earlier denial of Pay 
American’s request for Seattle/Port. 
land traffic rights. This action was 
approved by the President on February 
4,1958. (Order No. E-12156,) 

President, by letter dated Feb 
1958, in returning this decision m 
quested the Board to report to him» 
later than February 1, 1959, the statys 
of the United States-Orient traffic dup. 
ing the calendar year 1958. 

President, by letter dated May % 
1955, returned decision unsigned, dj. 
recting transmittal of revised order ey. 
tending certificates for 5 years, 

Board on May 25, 1955, adopted sup- 
plemental opinion and order pursuant 
to President's directive, and this order 
was approved by the President on May 
27, 1955. (Order E-9247.) Modifica 
tions specified by the President are set 
forth in Board’s opinion. President's 
letter cited in Board’s opinion. 

Board by Order No. E-9894 dated De 
cember 30, 1955, upon consideration of 
possible effects decision might have on 
mnilitary and foreign affairs matters 
decided to submit oversea and foreign 
portions of decision to President for his 
views. Stayed Order E-9744 insofar 
as it authorized carriers to engage in 
oversea and foreign air transportation 

Decision transmitted to President on 
January 9, 1956. 

President, by letter dated April 2 
1956, informed the Board that he had 
no objection to the Board’s decision go 
ing into effect insofar as it related to 
oversea air transportation but request 
ed that for foreign policy reasons de 
cision not go into effect with respect to 
foreign air transportation by supple 
mental air carriers and that when 
Board reached its final decision of for 
eign air transportation proposals in this 
proceeding it submit that decision 
him before it is put into effect or ab 
nounced. (Letter cited in Order E 
10161.) 

Board on April 3, 1956, adopted Order 
E-10161 lifting that portion of Stay 
Order No. E-9894 affecting oversea ai? 
transportation. 
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CovINeTON & BURLING, 
Washington, D.C., June 15, 1959. 
W. LisHMAN, Esq,, ee ; 
whief Counsel, Special Subcommittee on Legislative Oversight, 
vommittee on Interstate and Foreign Commerce, 
House Office Building, Washington, D.C. 
pear Mr. LisuMaNn: I am sorry indeed that I will be unable to attend the 
mmittee’s meeting tomorrow morning for the completion of the panel 
jiscussion of the Civil Aeronautics Board. The original schedule had called 
or completion of the CAB discussion today. I had not anticipated that the 
wsiness of the House would necessitate a postponement. Hence, I had made 
, commitment to appear before another committee of the House tomorrow 
morning in connection with a presentation by the judicial conference of this 
t on legal aid legislation for the District of Columbia. It is only because 
if this conflicting engagement that I cannot return to the subcommittee’s ses- 
jon tomorrow morning. ; P : 

I would like, however, to make a few observations concerning topic I— 
measures to preclude improper attempts to influence agencies. Perhaps these 
sbservations will somewhat atone for my having contributed this morning to 
‘aking up much of the time on a point which, strictly speaking, was not germane 

ic I. 
" ncth for the reasons indicated in the written statement by Mr. Stone, general 
eounsel of the CAB, and for a number of other reasons, I have had serious 
doubt about the wisdom of attempting to deal with this problem through legis- 
lation. To counsel against legislation on this particular matter is likely to 
be regarded as advocating sin but I feel that I can discharge my responsibility 
tothe subcommittee only by speaking with blunt candor. 

The difficulty I have with proposed legislation is twofold: (@) It has to 
be quite generalized, and (0) it is extremely cumbersome to change when change 
is needed. 

On the other hand the problem can be satisfactorily dealt with, I am con- 
vinced, by administrative regulation which can avoid both of the difficulties 
which I find to exist in the method of legislating. 

The CAB’s so-called code of ethics, which was initially drafted by a com- 
mittee of private practitioners and then revised and adopted by the CAB, illus- 
trates the feasibility of handling the matter by administrative regulation. It 
is good basic code. It does not involve itself in the use of language such as 
adjudication or rulemaking or some of the other tricky and difficult concep- 
tions which often obscure discussion of this subject. It focuses directly on 
and deals with the case which is to be decided after notice and hearing and 
on a record, the type of case, whether it be so-called adjudication or so-called 
rulemaking, which presents the chief problem. 

But the CAB’s code can and should be refined from time to time as situa- 
tions arise which indicate a need for change in some of its provisions. The 
only real difficulty with the CAB’s code is that after its adoption in 1951 it 
was not periodically reexamined. Such a reexamination would have brought out 
some of the problems quite properly referred to by Chairman Durfee, and 
others, this morning. 

Acouple of examples may be of help to you. 

Section 412 of the Federal Aviation Act provides that the CAB shall approve 
or disapprove various types of agreements between air carriers. It does not 
provide for notice and hearing or for action based upon a record. Under CAB 
regulations, however, the Board can and does have hearings as to some such 
agreements. Even when there is a hearing, however, the Board, as I under- 
stand it, is not necessarily confined to a consideration of what appears on the 
record of that hearing. A closely similar situation exists with respect to exemp- 
tions from the act issued pursuant to section 416 of the act. 

A second illustration has to do with tariff filings. For domestic air trans- 
portation the law provides that when a tariff change is filed the Board can 
suspend its effectiveness for a certain period of time pending a formal proceeding 
omits lawfulness. Tariff changes have to be filed 30 days prior to their effective 
date and within that 30-day period the Board determines whether it will sus- 
pend the change. The Board’s regulations provide for the filing, within that 
period, of written statements by interested parties who may favor or oppose 
ae. But there is no provision that the question of suspension will be 

etermined after a hearing or upon any particular record. 
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CAB action in the two types of situations I have referred to can have q y 
drastic effect both upon the public interest and upon the rights of private par. 
ties. Yet the Board’s code does not prevent ex parte discussion with 
Board or its staff in any such cases. Moreover, I believe it would be a 
by everyone that a blanket prohibition of ex parte discussion in all such Cases 
would be most undesirable. But in some such cases, at least in some 
arising under section 412 or section 416, I believe everyone would agree that g 
prohibition of ex parte discussion would be desirable. 

I have not been able to devise general language which would satisfa 
define the cases in the area I refer to where ex parte discussion should fp 
barred and, frankly, I cannot imagine any statutory provision which would hp 
satisfactory. 

I can readily imagine however that the CAB itself could deal with the prob. 
lem adiministratively either on an ad hoc basis, as Chairman Durfee Suggested 
this morning, or on the basis of some more generalized administrative rule or 
statement which could easily be changed from time to time as conditions might 
warrant. And such an administrative approach could be made especially 
effective, I believe, if it were pursued in consultation, either at regular periods 
or sporadically, with a committee of private practitioners. (Incidentally, the 
formation of a CAB bar association is not necessary to this end as experience jp 
the formulation of the CAB’s original ‘‘Code of Ethics” demonstrates.) 

In short, the substantive problem of defining when ex parte discussions should 
be barred is one which, in my opinion, can be dealt with very satisfactorily by 
administrative action, but it is almost impossible, as a practical matter, to 
deal with it by legislative action. 

There remains the important problem of assuring that bars against ex parte 
discussions, whatever they may be, are enforced. Again, in all frankness, I cap 
only say that I doubt that statutory provisions for penalties would make much 
difference. I would not object to legislation providing penalties for a violation 
of such administrative rules as might be adopted but I feel sure that the mere 
existence of such a statutory provision would not accomplish the objective. The 
objective can be accomplished only by persistent and vigorous action by the 
agency itself in refusing to tolerate the ex parte approach. Indeed, some argu. 
ment perhaps can be made that if there were a statutory provision for penalties 
that might even deter agency members and staff from vigorously insisting upon 
observance of the prohibition against ex parte discussion. This may seem 
paradoxical but reflection will indicate, I believe, that an agency like the CAB 
might well feel much freer in being strict in rejecting the ex parte approach by 
a city official, an airline representative or even a Member of Congress, if the 
rejection did not carry with it the implication that a crime had been committed. 

Far more effective, I believe, than the provision of statutory penalties, and 
free of some of the dangers that such a provision would involve, would be the 
continued close interest of this subcommittee in the integrity of the administra 
tive process. None of our commissions—not even the grandfather of them all, 
the Interstate Commerce Commission—has been more conscientious over the 
years than has the CAB. 

Indeed in two or three very notable respects it has pioneered in taking steps 
to preserve the integrity of the administrative process. But I think it only fair 
to say that the activities of this subcommittee has caused the CAB to adhere 
to proper standards with particular diligence and, while I have never discussed 
the matter with the members of the CAB, I strongly suspect that it would wel- 
come continued activity and interest by this subcommittee just as much as that 
activity and interest have been welcomed by private practitioners. 

Respectfully yours, 


Howarp C. WESTWOOD. 


Lear & Scovrt, 
Washington, D.C., June 17, 1959. 
Hon. OREN Harris, 
Chairman, Special Subcommittee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce, House Office Building, Washington, D0. 

DeaR Mr. CHAIRMAN: I wish to thank you for the opportunity of appearing 
before your committee last Monday and participating in the panel discussion 
regarding the Civil Aeronautics Board. 

I did not have an opportunity to prepare a written statement for your com 
mittee prior to the panel discussion and I therefore wish to give you my Coll 
ments with respect to the problem of affording all parties a fair hearing before 
the Civil Aeronautics Board and other similar administrative agencies. 
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seems to me that any legislation enacted in this field should relate to ex 
e influence alone and should be most carefully circumscribed so as to pre- 
e the possibility that the agency involved may become entirely insulated 
, the industry which it regulates. Specifically, I suggest that any legisla- 
precluding ex parte representations should be limited to those cases in 
*h an evidentiary hearing is actually held by the administrative agency. The 
ey should then be left free to designate other cases in which it would con- 
r that ex parte representations were improper. Such legislation would, in 
opinion, solve the problem raised by Chairman Durfee of the Civil Aeronau- 
Board concerning the so-called gray area; or, in other words, those cases 
ch are adversary proceedings in name only. 

also wish to restate and to emphasize my position regarding the appearance 
fembers of Congress before administrative agencies such as the Civil Aero- 
tics Board. I do not oppose the appearance of Members of Congress as such 
I do strongly appose the appearance of Congressmen as advocates for a par- 
lar applicant without notice to opposing parties and without any reasonable 
tunity to rebut their statements. 

sofar as the Civil Aeronautics Board is concerned, I believe the problem 
ongressional appearances could be solved (or at least mitigated) by an 
ndment to the Board’s rules of practice to provide that no person could 
spar at oral argument as an advocate for a party who had not appeared as an 
sate in the evidentiary hearings. A provision could be made for exceptions 
his rule in cases in which good cause could be shown for the need of sub- 
iting other counsel at the oral argument for the counsel who appeared at 
hearings before the examiner. In addition, I believe that Congressmen 
ring to appear as witnesses should be required to appear at the evidentiary 
rings and be subjected to cross-examination in the same manner as any other 
nesses. Congressmen should not be allowed to appear as witnesses at oral 
ment before administrative agencies. If strictly enforced, the rule as sug- 
ed above would have the practical effect of placing Members of Congress in 
ttly the same position as other persons whether they (Congressmen) appear 
idvocates or as witnesses. In other words, if a Member of Congress desires 
ppear as an advocate for a particular party before an administrative agency 
should be placed in exactly the same position as any other advocate. Simi- 
y, if a Congressman desires to appear as a witness he should be treated like 
other witness. 

received the impression during the panel discussion that one or two members 
your committee might be opposed to the adoption of the above rule on the 
unds that Congress should maintain continuing supervision over the activities 
he administrative agencies. I respectfully suggest that these gentlemen are 
fusing their role as Members of Congress and as representatives of Congress. 
other words, Members of Congress do not appear before administrative agen- 
}as representatives of Congress, i.e., pursuant to any congressional resolu- 
. On the contrary, they appear as either advocates or witnesses. More- 
r, legislation creating the quasi-judicial agencies generally provides that their 
isions must be based upon an evidentiary record. In the absence of appro- 
ite amendments to the applicable statutes, it seems obvious that the letter 
spirit of these laws should be respected by Members of Congress as well as 
other persons. In any event, the suggestions as set forth herein are not in 
flict with the time-honored concept that Congress should maintain continu- 
Supervision over the administrative agencies. 

am sending copies of this letter to members of the Special Subcommittee on 
islative Oversight and to other persons who may be interested in the problem. 
igain I wish to thank you for the opportunity of appearing before your 
mittee. 
Very truly yours, 


Coates LEAR. 


KOTEEN & Burt, 
Washington, D.C., June 25, 1959. 
n. OREN HARRIS, 
airman, Special Subcommittee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce, House Office Building, Washington, D.C. 
Deak Mz. CHAIRMAN: I wish to thank you for the opportunity of appearing 


fore your committee last Monday and participating in the panel discussion 
arding the Civil Aeronautics Board. 
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In your concluding remarks you requested the opinion of members of 
panel on certain questions relating to the power of the President in interna. 
tional route cases under section 801 of the act. 

In my opinion the President should state his reasons for selection of air cap. 
riers when such selection does not involve either security or diplomacy, Mor 
over, if the President is to exercise power of selection when security ang 
diplomacy are not involved, there should be a record proceeding. Com 
carriers should be able to know and meet the case presented by their opponenj, 
and there is need for a rule of law. 

It is my belief, however, that the more direct and practical way to meet 
problem is to limit, not only the President’s power to select carriers, but his 
power to determine whether the public convenience and necessity required ap 
international route except when he is governed by considerations of Security 
or diplomacy. 

During the 84th Congress the Senate passed S. 1423 (S. Rept. 1119) whia 
provided the following limitation on the President’s power: 

“The issuance, denial, transfer, amendment, cancellation, suspension, or revo. 
cation of, and the terms, conditions, and limitations contained in, any 
cate authorizing an air carrier to engage in foreign air transportation, or 
permit issuable to any foreign air carrier under section 402, shall be subject 
to the approval of the President of the United States in any case which hp 
determines may affect the national defense or foreign policy of the Unita 
States. The President shall report to the Congress any case in which he with. 
holds such approval including in such report the action he has ordered the 
Board to take and his reasons therefor unless he finds such report would lk 
contrary to the interests of national defense or foreign policy, which finding he 
shall communicate to the Congress.” 

This legislation retains the power of the President to act where nation 
defense or foreign policy considerations are involved. It would, however, con- 
pletely eliminate such power when the President is acting on other grounds, 
The need for this legislation is set forth in the “Report of the Aviation Com. 
mittee of the Administrative Law Section of the American Bar Association” 
as follows: 

“Section 801 cases, as other cases before the Civil Aeronautics Board, are 
tried in accordance with the provisions of the Administrative Procedure Act 
and under all applicable rules governing judicial processes, with respect to 
evidentiary matters, due process, and the normal body of ethical and profes 
sional standards pertaining to the judicial trial of issues. Massive technical 
and economic presentations are submitted subject to intensive cross-examin- 
tion, with a final record closely analyzed by the expert body. In section M1 
cases, however, with the disposition of the case by the Board, its ‘decision’ 
becomes a ‘recommendation’ to the Executive. Due process ends, and the right 
of judicial review is eliminated. The matter is thereafter handled by the 
Budget Bureau on behalf of the President for coordination of department re 
ports and for independent analysis of both economic and other factors extrinsic 
in most cases to national defense and foreign policy considerations. The re 
quirements of ‘due process’ and the Administrative Procedure Act are there 
after ignored, and the decision by the President becomes a ministerial one, sub 
ject to all of the forces and interplays of ex parte presentations through what- 
ever avenues private litigants are able to find in the executive departments 
and before the White House. The letter, as well as the spirit, of the mores of 
judicial procedures are, with apparent propriety, ignored. The President, 
rather than the Board, becomes the final arbiter of economic and technical 
considerations governing the public convenience and necessity. 

“In the carrying out of its responsibilities under the act, the Board is re 
quired to consider the commerce, postal service, and national defense. See 
tion 801 was intended to retain in the President the right of approval or dis 
approval only with respect to matters of foreign policy and national defense 
peculiarly within the ken of the Executive. Independent decisions, at variance 
with the decisions (recommendations) of the Board, have been made by the 
President in such matters as all-expense tour certificates, and on the basis of 
considerations only remotely if at all related to overriding national defense and 
foreign policy concerns. 

“Tt must, therefore, be concluded, consistent with the committee considerations, 
that the proposed legislative restriction on the powers of the President, par 
ticularly with the safeguards set forth therein, ‘would not result in any prac 
tical restriction of the Presidential powers’; that the proposed restriction 
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jd return to the Civil Aeronautics Board the functions with which it was 
nded to be entrusted by the Congress with respect to all air transportation, 
with only such exceptions as are necessary to insure an application of sec- 
. 801 in harmony with the scheme of the regulation provided by the act, 
legitimate province of the President, and with greater assurance of due 
sess to litigants before the Board.” 
n my judgment this provision would be more effective than an effort to limit 
President’s judgment to selection of carriers and the imposition of formal 
eedural requirements on this Presidential action. In most international 
te cases the central issue is whether there should be an additional authoriza- 
, of service rather than whether carrier A should be preferred over carrier 
There would appear to be no reason why the President should have the 
rer to make economic judgments as to the need for new service. It is cer- 
yy sounder to rest this decision exclusively with the Board. Moreover, in 
; the objectional ex parte practices are just as pervasive. 
inally, elimination of Presidential approval from the whole economic area 
iid avoid the necessity of setting up additional quasi-judicial procedures at 
White House level. International route proceedings now take approximately 
ears. An additional hearing at the Presidential level would add another time- 
suming formal proceeding. Sound procedure would dictate the elimination 
this extra step if possible. This can be done if the President’s power is re- 
ected exclusively to matters of national defense and foreign policy. 
ain I wish to express my appreciation for the opportunity of appearing 
ore your committee and for the courtesy and interest shown by you and the 
mbers of the committee. 

Sincerely yours, 

WILLIAM C. Burt. 


Turney & TURNEY, 
Washington, D.C., July 6, 1959. 

n. OREN HARRIS, 
nirman, Special Subcommittee on Legislative Oversight of the House Com- 

mittee on Interstate and Foreign Commerce, House Office Building, Wash- 

ington, D.C. 
DEAR CHAIRMAN Harris: At the conclusion of the panel discussion involving 
» Civil Aeronautics Board on May 26, 1959, you invited the various members 
the panel to submit their views with respect to certain questions concerning 
tion 801 of the Federal Aviation Act of 1958. I am pleased to submit my 
ws in this connection. 
Section 801, as construed by the Supreme Court, creates, in my opinion, a 
mpletely anomalous situation. The CAB is required to conduct a formal pro- 
ding, subject to all of the procedural restrictions of due process, in order to 
tive at a decision which is not final, but which simply constitutes a recom- 
mdation to the President. It is the President who has the authority to make 
@ final decision, and his decision may or may not be the same as that recom- 
mded by the Board. While the Board, before submitting its recommendation 
the President, is required to follow the same procedural course as it would in 
ease in which it has authority to make the final decision, other departments 
id agencies of the Government are free, and are called upon, to submit their 
commendations to the President. In formulating their recommendations, they 
ay follow any procedure they see fit—they may receive ex parte representations 
om the parties to the proceeding before the Board; they may make their own 
vestigations and formulate their recommendations without any reference to 
e facts and considerations presented to the Board in the formal proceeding 
mducted by it; or they may review part or all of the record before the Board. 
nd, of course, the President and his staff are equally free to consult with the 
ities (in the case before the Board) or to use other sources of information, 
| their discretion. 

I find it a very curious requirement that one agency of the Government con- 
uct a full-scale judicial-type proceeding before formulating its recommendation 
) the President, while other departments and agencies may formulate and sub- 
it their recommendations without any of the procedural restrictions which 
pply to the Board (as well as the parties before the Board). The net effect, 
believe, is to create a situation which is completely anomalous and the work- 
igs of which could be unwholesome. 

Notwithstanding the procedural problems inherent in section 801, I believe 
le President as Chief of State has a responsibility in the international field 
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which requires his concurrence in international route awards. (Overseg 
should be treated in exactly the same fashion as interstate cases.) Under 
circumstances, it seems to me that section 801 might well be amended go as to 
provide, with respect to foreign air transportation route matters: 

(1) that the executive departments and other agencies shall make their 
views known to the Board during the pendency of the proceedings before 
the Board by— 

(a) appearing at the public hearing if no confidential matters are 
involved, 
(bo) appearing in executive session if some confidential treatment 
is desired, or 
(c) appearing ex parte if complete secrecy is required, 
the degree of confidential treatment or secrecy required being left for a 
determination of the Board with the advice of the various executive 
departments ; 

(2) that the Board should issue its decision publicly before transmitting 
it to the President and should accompany the transmittal to the President 
with any representations (or a summary thereof) made to the Board by 
other departments and agencies. 

The power of the President should be limited to that of approval or yet 
of the CAB’s decision, similar to that which the President has in connection 
with acts of the Congress of the United States. It should be remembereg 
that the CAB is an agency of the Congress and is performing in route matters 
essentially a legislative function and, hence, no reason would appear why 
any greater degree of power should be given to the President here than was 
given by the Constitution to the President in connection with the acts 
of Congress. 

In the event a decision is vetoed by the President, his reasons for the 
veto should be given (subject to such security restrictions as may be neces. 
sary) and the matter shall be reconsidered by the Board and a further 
decision published subject to approval or veto of the President. 

I believe the foregoing proposal would remove a great many of the undesirable 
aspects of the present procedure and, at the same time, reserve to the President 
his power to veto a decision where important national and other considerations 
require the action. 

Sincerely yours, 

JAMES M. Verner. 


NEw York, N.Y., July 6, 1959. 
Hon. OREN Harris, 
Chairman, Special Committee on Legislative Oversight, Committee on Inter- 
state and Foreign Commerce, House of Representatives, Washington, Dl. 


DeEAaR Mr. CHAIRMAN: During the panel discussion before your subcommittee 
on June 16, 1959, dealing with administrative process problems relating to the 
Civil Aeronautics Board, you requested the views of the various participants 
on certain specific questions bearing upon the operation of section 801 of the 
Federal Aviation Act. 

You prefaced the questions with the assumptions that “the President should 
have the power to approve international routes and that he should be entitled 
for matters affecting our security or diplomacy to keep secret his reasons for 
the route selection.” I fully agree with the assumptions, but I would go further, 

The control of the international route pattern for air transportation neces 
sarily involves matters which are within the province of the Executive. Apart 
from the many other considerations which enter into any case requiring Presi- 
dential action under section 408, the air route pattern must be established and 
maintained through diplomatic relations. It is therefore inextricably bound up 
with those relations, for which the President is responsible under the Constitt- 
tion. There is no question whether the decision in a particular case may it 
volve such considerations. All such decisions necessarily do. Accordingly, it 
does not seem to me feasible to separate from Executive control any portion 
of the process of awarding or modifying rights to operate international ait 
transportation. Section 801 of the Federal Aviation Act places complete cot 


trol of the route pattern in the President, where, in my judgment, it should be. 
This control should not be restricted. 

My views on the specific questions you raised are as follows: 

(1) It would not appear to me that an amendment of section 801 whic 
would require the President to state his reasons for action under section I, 
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, with the exceptions you mention, would accomplish any useful purpose 
t experience has indicated that the President could, if he saw fit, state rea: 
; for action under this section in a way which would not be informative 
thermore, to require such a statement, except in those cases where the 
sident states that he regards the reasons as being confidential, would neces- 
ly reveal to those concerned the general nature of the matter which the 
sident might regard as confidential, and could be highly damaging. 
2) Since I believe that security and diplomacy are always involved in these 
sions, there would be no point in requiring the President to state his reasons 
re they are not. It should be his decision whether, and to what extent, he 
als the reasons for his decisions. : 
3) I see no reason why there should not be an established procedure under 
ch the parties could transmit views to the President with respect to inter- 
ional route cases. On the other hand, any such procedure should not be so 
sxible as to restrict the President in his action. The President should be 
to determine when and how such views are to be presented, since he alone is 
yonsible for the result. I would suggest that it might be appropriate to 
nd section 101 to provide, in substance, that the President shall establish 
ropriate procedures by which interested parties may submit any facts or 
vs a. the President with regard to any matter as to which he acts under 
t section. 
4) I am not sure I fully understand the reference to “need fo 
to be followed by the Executive in such matters as the vesisintivs anes 
else.” Legislative action is not normally restricted to consideration of a 
rd after hearing, nor can action of the President be so restricted. How- 
r, I see no reason why the President should not establish procedures for a 
slative type hearing or submission in those cases where he considers such 
ibmission — a and under which it would be made clear that no sub- 
ee ae — in other cases. My suggestion under (3) above 
would be happy to expand on any of y j j i 
Tae tats urea. y the above points, if the subcommittee 
Very truly yours, 


JOHN C. Prime. 
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TUESDAY, JUNE 16, 1959 


Houser or REPRESENTATIVES, 
pECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D.C. 
[he special subcommittee met at 11:10 a.m., pursuant to notice, in 
ym 1334, House Office Building. 
Present: Representatives Harris (presiding), Rogers of Texas, 
ynt, Moss, Springer, Derounian, Devine, Roberts, and Younger. 
Also present: Robert W. Lishman, counsel to the subcommittee; 
verly M. Coleman, subcommittee attorney, Herman Clay Beasley, 
pcommittee clerk, and Jack Marshall Stark, minority counsel. 
The Cuarrman. The committee will come to order. 
We will now proceed with the second panel discussion scheduled 
r today, the Federal Communications Commission. I think to con- 
‘ve time it will only be necessary to say that yesterday I outlined 
» general, broad pes of these panel discussions with reference 
the various topics which you have received for discussion. 
I am sure that you know what that outline was and the purposes of 
so it will be unnecessary to repeat it here today. You have also 
ceived a letter from the committee with reference to these four 
pics, the enclosure of which is already included in the record. 
At this time I call attention to the fact that I have previously 
fered for the record a list of the names and addresses of all of the 
nelists who, in response to the invitation of the Special Subcommit- 
s on Legislative Oversight, will attend and participate in our dis- 
ssion meetings. This list, together with the “Revised Outline of 
roposed Panel Discussion,’ containing a schedule of the meetings, 
hich was sent to each of the panelists, will be reproduced at the end 
the printed record for ready reference purposes. In order to also 
ther conserve time, I think we might identify our panel by start- 
g, Mr. Doerfer, with you. Just identify yourself for the record 
id then start to your right, going to your left. 
101 
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MEMBERS OF THE PANEL 


FEDERAL COMMUNICATIONS COMMISSION REPRESENTATIV}3. 
JOHN C. DOERFER, CHAIRMAN; HAROLD G. COWGILL, 
BROADCAST BUREAU; JAMES D. CUNNINGHAM, CHIEF 
EXAMINER; JOHN L. FitzGERALD, GENERAL COUNSEL 


PRACTICING ATTORNEYS: DONALD C. BEELAR, FRANK U. 
FLETCHER, PARKER D. HANCOCK, WILLIAM C. KOPLOVITZ, Am 
RALPH L. WALKER, ALL OF WASHINGTON, D.C. 


INDUSTRY REPRESENTATIVES: E. B. CROSLAND, A.T. & T, wey 
YORK; DONALD H. McGANNON, WESTINGHOUSE BROADCAsting 
CORP., NEW YORK; WARD L. QUAAL, WGN-TV, CHICAGO; RoBERY 
D. SWEZEY, WDSU, NEW ORLEANS; ROBERT L. WERNER, RCA 
NEW YORK; JOSEPH H. REAM, COLUMBIA BROADCASTING sys. 
TEM, WASHINGTON, D.C. 


PROF. LOUIS L. JAFFE, HARVARD LAW SCHOOL 


Mr. Dorrrer. I am Chairman of the Federal Communications Com- 
mission. I was appointed in 1953 as a Commissioner; in 1957 4s 
Chairman. It is true that on occasion I have been confused with 
Chairman Durfee of the CAB, but at those times it has redounded tp 
the benefit of the country. 

On occasion, generally on Saturday night, I give out a few airlin 
certificates merely to neutralize some of the television licenses he gives 
out on St. Patrick’s Day. 

The Cuairman. Thank you, sir. 

Mr. FirzGrratp. My name is John FitzGerald. I am the Gener 
Counsel of the Commission, and have been in that capacity since Sep- 
tember 1958. 

Mr. Cowert. I am Harold Cowgill, chief of the Broadcast Burew 
of the Commission. 

Mr. Cunnineuam. I am James D. Cunningham, chief hearing 
examiner of the Commission. 

Mr. Brevar. I am Donald C. Beelar. I am in private practice at 
the World Center Building, and I have handled matters before the 
Federal Communications Commission, and its predecessor, the Fed- 
eral Radio Commission, since about 1934, except for 4 years in the 
Air Force during World War IT. 

Mr. Firrcuer. My name is Frank U. Fletcher, of the firm of Spear- 
man & Robertson. I am in private practice, specializing before the 
Commission. I was formerly on the law staff of the Commission from 
1934 to 1939. 

Mr. Hancock. My name is Parker D. Hancock. I am engaged in 
private practice in Washington, D.C., with the firm of Hogan & Hart- 
son. I was formerly, like Mr. Fletcher, a member of the staff of the 
Federal Communications Commission. 

Mr. Koprovirz. My name is William C. Koplovitz. I am engaged 
in private practice mainly before the Federal Communications Com- 
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jssion with the firm of Dempsey & Koplovitz. I was formerly 
ssistant General Counsel of the Commission. — ; 13 

Mr. Watxer. I am Ralph L. Walker, in private practice, specializ- 

jn communications work. I was with the Federal Radio Com- 
ission and the Federal Communications Commission as an attorney, 
an attorney-examiner, prior to 1945. The last few years of the 
riod I was in the service. Since then I have been in private practice. 

Mr. Jarre. I am Louis L. Jatfe, professor of administrative law at 
farvard Law School. I worked with the Department of Justice in 
rafting the Administrative Procedure Act and have specialized in 
at field since then. 

Mr. Crostann. I am Edward B. Crosland, and I am vice president 
tthe American Telephone & Telegraph Co., with offices in New York 
ity. 

Mr. Rozerts. Mr. Chairman 

The CuairMAN. Mr. Roberts? 

Mr. Rozerts. 1 hate to interrupt the introductions, but I am very 
roud of the fact that Mr. Crosland and I were classmates at the 
niversity of Alabama Law School, where he made a fine record. I 
msorry I can’t say too much about mine. 

The CuairMAN. Maybe he will. 

Mr. Roserts. He might have to draw on his imagination if he did. 
ut Mr. Crosland is well known here on the Hill. He served here as 
gislative assistant to the Department of Defense when he was in 
e service, and has made a very fine record, I think, in civilian life. 
am very happy that he could be here. I believe you will find him 
ell grounded in the field of communications. 

The Cuarrman. Thank you very much. 

We are glad to have you. 

Mr. McGannon. Iam Donald H. McGannon, president of the West- 
house Broadcasting Co. 

Mr. Ream. Joseph H. Ream, vice president of CBS, with offices in 
Vashington. I have been associated with CBS since 1934, with the 
sception of 5 years, 1952 to 1957. 

Mr. Quaat. Ward L. Quaal. I am vice president and general man- 
ger of WGN-TV, Inc., in Chicago. 

Mr. Werner. I am Robert L. Werner, vice president and general 
ttorney, Radio Corp. of America. My offices are in New York. I 
ave held my present position with RCA since 1952. 

Mr. Swezey. My name is Robert D. Swezey, executive vice presi- 
entof WDSU Broadcasting Corp. in New Orleans. 

The Cuamman. Thank you very much, gentlemen. 

We want to extend a cordial welcome to you gentlemen as members 
f the panel, and to you, Mr. Doerfer, and those of the Federal Com- 
lunications Commission. We want to emphasize that it is the purpose 
f this panel discussion for you to state your own individual views 
nd be very frank about it. 

It is to be understood by us that you are not stating the position of 
he Commission, but that you are free to speak your own views out 
f the experience that you have had as a member of the Federal Com- 
lunications Commission. 

We are glad to have each and every one of you here to participate. 
Ve apologize that we ran over the time on the panel of yesterday and 
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today, but when you understand that there is important business jy 
the House that requires the attention of the Members, we could not 
meet yesterday afternoon. 

In view of the mutual security program which is now underwy 
we will not be able to meet this afternoon. Consequently, it has inte, 
fered with our program of this kind of a discussion. I hope you wij 
bear with us. Our first attention must be involved with the House, 9s 
you understand. 

To start with, I believe we assigned topics I, IT, ITI, and Iv. Who 
has the assignment of topic No. I? Chairman Doerfer? 

Mr. Dorrrer. Mr. Chairman, I do not have a prepared statement 
However, my views have been frequently expressed and I will, if this 
committee feels it would like to have a statement, reduce any thoughts 
that I have not discussed today in writing and present them. 

As [ understand it, the assignment of topic I reads as follows: 

What legislative or administrative measures have been or should be taken 
to preclude attempts to influence Commission members or employees by 
which do not afford a fair opportunity to interested persons materially affected 


by Commission action to present their case, and at the same time preserye the 
necessary access by the Commission to information from the public, the regulate 


industry, and others? ¢ 

The essence of this question is whether ex parte representations or 
extraordinary information common to adjudicatory pr 
should be extended to rulemaking proceedings of administratiye 
agencies. 

My position is that it should not be extended to rulemaking pro. 
ceedings. To do so would be to change the very purpose for which 
administrative agencies were established. It would, in my opinion, 
be far better to reappraise the entire statutory scheme establishi 
each administrative agency and seriously consider assigning all o 
these functions to a court, call it what you may, an administratiye 
court or court of record. 

If all matters are to be made a matter of record and no informe 
tion obtained or obtainable by Commissioners or their employees out- 
side of a record, there would be little left of the administrative process 
as we understand it. 

To state it another way, such proceedures could hardly be distin- 
guishable from the present-day court procedures, and they may as 
well be designated as such. Now I would like to recall for this com- 
mittee that the administrative agencies were established primarily to 
find practical solutions to complex, economic problems of an oxpenaila 
society. 

I may at this point mention this phrase, which is quite common 
today, “our exploding population.” When I came down here in 1953, 
we had, roughly, I think, about 152 million to 153 million people. We 
have over 176 million today. The net increase of births over deaths 
is enough to populate a town of 50,000 people each week. 

To meet the problems which this dynamic industry of communica 
tions is called upon to solve requires a certain degree of flexibility. 1 
do not quarrel at all with those people who have a passion for fairness 


and on-the-record procedings in adjudicatory matters. I am not dis 
cussing that. 
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ym discussing the rulemaking process. Originally, when the 
nistrative agencies were first being considered by Congress, there 
one school of thought that felt that the creation of an agency 
de of one of the three branches of our Government was an uncon- 
tional delegation of legislative and judicial powers. They are 
characterized by some as the headless fourth branch of Govern- 
more radical school of thought felt that the only solution lay in 
t operation by the Government, that is, a state of socialism. None- 
ss, the various agencies were established from time to time, and 
,in my opinion, done quite a remarkable job in balancing the 
est of private industries with the public interest without direct 
mment operation or experiencing all of the misgivings of the 
mpromising constitutional purist. 

um quite aware of the fact that there are some people today who 
t that there is some type of rulemaking touching particular indi- 
als or situations which is so closely akin to the adjudicatory 
ess that the adjudicatory procedure should prevail. 

he reason that they state this is because they start out with an 
mption that the claimant before them has a property right. They 
otsay that. They twist it. They call it a very valuable privilege. 
submit this: ‘There is not much distinction between our concept 
property right and a very valuable privilege, because, after all, 
cannot take property with you; you just have a bundle of rights 
ra piece of land or a dwelling or a structure. 

owhen they try to distinguish property rights by calling it a very 
lable privilege, they are getting right back in the field of property 
its. In the field of communication, especially with respect to radio 
juencies, this Congress has specifically stated that no licensee shall 
ea property right in any frequency. 

he next argument that is advanced is that where a valuable priv- 
@ is involved, any private conversation is contrary to the American 
cept of fairness. Well, I submit that actually what is taking place 
. concept that somehow rulemaking, when it is general, does not 
xt any private rights or privileges, or does not work to any damage 
materially affect any individual, but only when the rulemaking 
omes particularized. 

Well, 1 submit that there are legal decisions which indicate to the 
trary. All rulemaking affects some people in a greater or lesser 
mee, and when it is particularized, it 1s merely incidental, and the 
irts have so indicated. May I cite for the record just a few of these 
es ! 

The one case, and I suppose the outstanding one, is the Willow Point 
ster, Inc. v. Ewing, 154 Federal 2d 676, certiorari denied in 338 
5.860. In holding that the requirement for the separation of func- 
ms in section 5(c) of the Administrative Procedure Act did not 
dl was not intended to apply to rulemaking, the court said: 
Petitioner, however, contends that even in cases of rulemaking when sharply 
utested issues of fact are involved, adjudication procedure should be followed. 


** But the act as finally enacted did not so provide and we cannot believe 
at the omission was a result of oversight. 


nore 
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There is just one more, and that is the Logansport case, Loganspori 
Broadcasting Corp. v. FCC, (93 U.S. Appellate Court, District of 
Columbia 342). 


Rulemaking is not transformed into adjudication because the rule adopted 
may be determinative of specific situations arising in the future. 

I submit that when this Congress was debating the enactment of 
the Administrative Procedure Act, the history will indicate that this 
was pointed out to the Congress. Nonetheless, Congress decided tp 
classify certain proceedings as rulemaking and others as adjudication, 
and specifically omitted, definitely, to provide the adjudicatory py. 
cedures for the rulemaking functions. 

I submit that really what is at issue and what this committee should 
consider today is whether, in fact, some adjudicatory matters may be 
disposed of by the Commission uncer the guise of rulemaking, | 
have no quarrel with that at all. 

The Cuatrman. What about the Sangamon case more recently! 

Mr. Dorrrer. Well, I hesitate to discuss that because it is still before 
the Commission. But now that you asked the question, I would gay 
this, Mr. Chairman F 

The CHamman. I do not want you to enter into a discussion of jt 
if it isa matter before you. 

Mr. Dorrrer. Only to this extent: It is true I dissented and I would 
recall for this committee the grounds for my dissent, which is a matter 
of record. 

I dissented from the Commission’s action which was subsequently 
reversed by the court. I indicated that in that particular case I felt 
that the deintermixture of Springfield, Ill., was not part of an overall 
plan, nor was it an interim action of an overall plan and, hence, could 
not stand on that ground. I carry that suggestion today. 

Rulemaking should apply to general situations, and there may be 
occasions when somebody asks for a waiver. If there is no contest, ] 
assume that the Commission could proceed on that basis. But if there 
isa contest, I think that the agency should give very serious considem- 
tion to designating that as an adjudicatory proceeding rather than 
rulemaking. 

So I have no quarrel with what may be one interpretation of the 
Sangamon Valley case, and on the other hand, I a say I quarrel 
quite violently with any suggestion that the adjudicatory proces 
should be extended to certain kinds of rulemaking proceedings. 

I would much rather put it the other way around. Declare whatis 
in essence an adjudicatory proceeding, one of adjudication, and then 
apply the adjudicatory proceeding. 

The CHatrman. Gentlemen, you have heard Mr. Doerfer’s state- 
ment. We invite comments. First, however, I think we will take the 
representatives of the legal profession, the practicing attorneys. 
Which one of you would like to comment first? Mr. Beelar? 





Mr. Beetar. Mr. Chairman, I essentially agree with Chairman 
Doerfer on the necessity of protecting the integrity of the record in 
an adjudicatory proceeding, and I also agree with him on the neces 
sity of having agency freedom to contact and discuss matters which 
are of a policy or legislative character. 

I do not think there is too much difficulty in distinguishing between 
the two very different types of cases. 


This distinction is something 
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shave to do every day in deciding what cases go to trial examiners 
no can handle only adjudicatory proceedings. = a 
[ agree, too, with the last suggestion, that I think in the television 
location matter in the beginning it was approached on a nation- 
ide basis. It was approached as a legislative or rulemaking action. 
his was upheld by the court in the Logansport case. i do not think 
ere is much quarrel with that. 

But then what happened was a series of ad hoe specific actions, in- 
ving a specific community or specific individuals. To me that 
ight be characterized as spot zoning. I think if any of you had a 
s station put in the back yard of your residence, you know that be- 
mes an adversary proceeding; it is no longer legislative. 

In my judgment, these spot zoning types of allocation proceedings 
ould be handled as adjudication. ‘The persons involved should 
tually make applications with a petition to amend the rule, and it 
ould be handled entirely as an application. 

There is a precedent in this in the Commission’s own procedure in 
e early days when we had only the AM band before television and 
M, where we tried to get more stations in by the technique of using 
irectional antennas. ‘They were rather ingenious in this. 

Some applicant who could get a directional antenna could improve 
is own assignment only if other stations employed changed fre- 
uencies. While his application could not be accepted under the rules, 
e filed a petition to amend the rules and also to interplead these 
ther interested parties. ‘That type of a procedure was an adjudica- 
on. 

I think it might be helpful in my starting role as a member of the 
ar to outline just briefly, if I can, this problem that we have now 
lentified as the exparte problem. 

Let me say first that the term “ex parte” is a neutral word. In it- 
lf it does not imply anything bad or necessarily anything good. I 
hink in the context with which we are using it now, it does imply 
mproper action or influence. But ex parte, as such, means simply an 
ction of some sort taken at the instance of one party or for his ben- 
fit without notice or opportunity having been accorded to the ad- 
erse parties. ‘That is all ex parte means. 

We know there are proper ex parte actions and there are improper 
x parte actions. For example, the law recognizes ex parte decrees, 
x parte depositions, ex parte motions, ex parte orders, ex parte tempo- 
ary injunctions, and ex parte proceedings. For example, an interim 
roceeding against real estate or a naturalization proceeding. 

It also recognizes that there are improper ex parte matters. This, 
think, we identify as back-door justice. This is where one party 
eeks to influence the decision in the absence of other parties. This 
an be written or oral; it can be argument or facts; it can be to ex- 
edite a proceeding which might freeze other people out; or it can be 
nerely to attempt to influence pressure. 

Also, these ex parte devices can be innocent, they can be vicious, 
hey can be subile or they can be stupid. But what the basic ob- 
ective, as I see it, is that we need to protect the integrity of the rec- 
rd and we need to outlaw improper ex parte conduct in agency ad- 
udications. 

IT would like to conclude with these remarks: The ex parte problem 
$ not a cure-all. It is important and urgent. There are agency 
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people now, in view of court decisions and these inquiries, that ay, 
afraid to talk to anybody about anything. The citizen has beg 
chilled in his right to contact these agency people. 

We need corrective action on that. I might make the observatig, 
that I am not aware of any agency rules that delineate between wha 
is proper ex parte action before an agency and what is improper ex 
parte action before an agency, so I think that this is something on 
which we should have action. 

I do not predict that this is a matter in which we can obtain agree. 
ment. My observation is that on those matters on which we can ob. 
tain agreement it is probably unimportant. 

Thank you. 

Mr. Sprincer. May I ask a clarifying question ? 

The CHatrMan. Mr. Springer. 

Mr. Sprincer. Mr. Doerfer, do I understand that we are all agreed 
that there should be no contact, conversation, either by telephone or 
letter, wpon contested matters? Is that right? 

Mr. Dorrrer. You are speaking on the merits? 

Mr. Sprrincer. On the merits. 

Mr. Dorrrer. I am in agreement with that. 

Mr. Sprrncer. At that point, then, you begin to get into the ex 
parte. Are you in effect saying that all of those matters that are not 
contested are, in effect, ex parte proceedings with which you may talk, 
including rulemaking, which you may talk with people in the indus. 
try about, the public, or an attorney who may be interested or who 
may have information about the subject, or anybody else? 

Mr. Dorrrer. If a certain proceeding before the Commission is not 
contested, is that your question ? 

Mr. Sprincer. No. First of all, we are agreed on the contested 
matters. Now, are you saying that all the rest of the duties of the 
Commission are such, including rulemaking, that you have a right 
to talk with members of the industry, the public, your staff, or attor- 
neys who may have knowledge of the situation ? 

Mr. Dorrrer. Well, Congressman, I think you put your finger on 
what is the real problem today, and that is the definition of what 
should be or is adjudication. 

Mr. Sprrncer. That is what I am trying to get, the division, where 
the dividing line is. I did not get it clearly from your statement. 

Mr. Dorerrer. Maybe I can answer it this way: Rulemaking, in my 
concept, is nothing more or less than policymaking. It is an indica- 
tion to the industry, the bar, the public and the Congress, what this 
Commission proposes to do in the future, given a certain set of facts 
or a certain situation. 

In that field is where the Commission should be absolutely without 
any restraint, to get all the information that it possibly can. TI 
only limitation that should be placed upon it is when it reaches it, 
it should put in the record so that all can read, or in its decision or 
in its rule, how it got there. 

May I add just one more thing? Rulemaking is always subject 
to being changed. It operates in the future. If a mistake has been 


made, it can be corrected. It is subject to motions for reconsidera- 

tion. There are any number of ways to correct a proposed policy. 
Mr. Sprineer. Just as an example, the point I am trying to get at 

is if you have a rule or policy, whichever you want to call it, we will 
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in Illinois, of deintermixture, where you took a television station 
of Springfield and another one out of New York. I am not say- 
; Shing right or wrong about it. 

ut are you saying that is an ex parte proceeding to which any- 
jy should be able to > talk to » you about ? 

. Dorrrer. The action in Springfield and Peoria was not taking 
slevision station out. What it did was it changed a channel assign- 
nt. The majority of the Commission felt that this was just a part 
an overall program, and that it was not piecemeal. 

But it gets to the courts in a piecemeal fashion. I would suggest 
ut there be made part of this record the briefs of all of the parties, 
da careful study be made of the briefs, the situation, inc luding the 
urt’s decision, so that if this is, as has been charged, exhibit A of 
ut legislation, it should be detected and culled out, and if it means 
thing more or less, as others say, that it was pinpointing what was 
essence an adjudicatory matter and requiring the Commission to 
at it as such. 
Mr. Sprincer. You did not answer my question yet. That was: Do 
u consider that kind of policy or rulemaking, whichever you want to 
J it, to be that with which you may consult with the industry, with 
yresentatives of the lawyers, or with anyone else who wants to talk 
th you about it / 
Mr. Dorrrer. No, I do not. 
Mr. Springer. You consider that an adjudicatory matter, then ? 
Mr. DorrFer. Well, my dissent in that indicated that it was not rule- 
uking. It was not anything. 
Mr, Sprincer. I will rest, Mr. Chairman, so that others may proceed. 
Mr. Korprovitz. Mr. C hairman, I wonder if the distinction which the 
mgressman was just trying to draw is really the essential distinction. 
You sought to extract from the Chairman a distinction between the 
ntested cases and the uncontested cases. It is perfectly obvious that 
ere are many bitterly contested rulemaking proceedings, so that the 
tinction on the basis of whether they are contested or not contested 
not one that will permit us to get very far. 
I think what the Chairman has suggested is that when there is a 
neral rulemaking proceeding, that it is important for the Commis- 
m, in order for them to acquire the expertise which they need, to 
eran the policy, to be free to talk to anyone and to go anywhere 

t the information they need to determine the policy. 

en he suggested that if there are going to be deviations from 
at general policy, for the benefit of a particular individual, or that 
ould hurt a particular individual, he then suggested that that might 
s treated differently. But at that point I would like to suggest a 
ifierence of opinion with the Chairman. 
He suggested at that point rulemaking becomes adjudicatory. I 
ink it would be more accurate to define that type of rulemaking as 
l¢@ Which must be made on a record, not necessarily an adjudicatory 
ord. Even the court in the Sangamon Valley case has not suggested 
at the Commission must go through the adjucicatory process. What 
ley Suggested was that they must confine themselves to the com- 
nts that have been submitted by the parties in accordance with 
i@ rules of the Commission which would restrict the record to the 
mments of the parties and prevent the Commission from going 
utside the record to reach its decision. 
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Therefore, what I am suggesting is the possibility that there shoul 
be certain types of rulemaking where the Commission would be pp. 
quired to make its decision on the basis of the comments submitted jy 
the record as contrasted to other types of rulemaking, where gener 
policies are being decided, where the Commission should be permitted 
to go outside the particular record for assistance in determining the 
general policy. 

Mr. Sprrincer. Mr. Koplovitz, have you got that dividing ling 
made up? 

Mr. Koprtovirrz. Yes. In my mind, it would be, as Chairman 
Doerfer touched upon it, the difference between those rules which 
have general applicability and determined policy to be applied jp 
specific cases in the future as contrasted with—and, to be concrete, 
take the general allocation, the sixth report and order, which set y 
a nationwide system of television allocation, and the court upheld 
the Commission in its approach to that, and said, “You can get your 
information from whatever industry sources you need, from whatever 
engineers you need, lawyers, economists, and otherwise; you are se- 
ting up a general policy as to establish where television stations should 
go in this country.” 

That is a general proceeding and they are not confined to just what 
they receive in written comments. 

However, when a person who wishes to put a station in a particular 
community not on the table comes to the Commission and asks fora 
change in the table, he is doing that in his private capacity as a poten- 
tial applicant. 

You must bear in mind that under the statute every applicant is 
entitled to a hearing before his application is denied. But before he 
can have his application considered, he must seek a change in the table, 
Here the distinction is that private interests, private rights, are being 
asserted. When he comes in and asks for a change so that he can drop 
channel 6 here, then the Commission ought to consider that request 
on the basis of what he submits in support of his proposal and what 
anyone in opposition to that request submits in opposition to the pro- 
posal, so that he, if he is ultimately told that the channel will not go 
there and, therefore, there is no use in filing an application, has gotten 
that decision on the basis of a record which contains the pros and cons. 

Now to answer your question: Where the essential interests involved 
are private interests, the Commission should decide that on a record, 
not necessarily an adjudicatory record made before a hearing examiner, 
with an initial decision on all the evidence submitted orally. If the 
Commission wants to follow the system of written comments, fine. 
But, at least, they ought to confine their decision to the written com- 
ments submitted in the record where private rights are involved and 
not be permitted in such a situation to obtain information outside the 
record to decide that particular case. : 

Mr. Sprrncer. Every lawyer talks about private interests. But m 
this rulemaking what we keep bringing up is if you are going to allow 
people to talk to them when there is a public interest involved, not 
represented by anybody. Are private interests going to be allowed 
to talk to members of the Commission when there is a public interest 
involved which might be far more tremendous in the overall effect 
upon our country than our own private interest ? 





} 


Mr. Korto 
reas in whi 


The CHalk 
it is that in 
give a valus 
on the record 

Mr. Korto 

The CHAIE 
seross the be 

Mr. Korto 

Mr. JAFFE. 
vitz’ point, | 

rson who 2 

Mr. Doerr 

Mr. JAFFE 
channel was 
have to get a 
to take the « 
give it to the 

Mr. Dorrt 
tive proceed 
same time tl 
ing about 2¢ 
the winner — 
tion. So he 
the better 0: 





MAJOR ADMINISTRATIVE PROCESS PROBLEMS 111 


(r, Kortovirz. As a private practitioner, I would say that in the 
s in which the Commission is held responsible by the Congress 
etermine broad policies there should be no limitations placed upon 
n with respect to the source from which they can get helpful infor- 
jon to determine those policies. : 

fr, Sprtncer. Then you applied your rule to those who have private 
rests before the Commission, but you would apply the rule of 
parte proceeding to the Chairman and the members of the Com- 
sion where the public interest is involved. 

fr. Kortovirz. No; I don’t think I follow you. 

{r. SprinceR. That is how I understood it. 

fr. Kortovirz. No. 

‘hoe CHarrMAN. As I understand the crux of your suggestion here, 
s that in a rulemaking proceeding, where an individual may re- 
7 a valuable license or piece of property, then it should be made 
the record. 

{r, Kortovirz. That is right. 

‘he CHarrMAN. And if it is to be a broad, general policy applicable 
oss the board, then ex parte proceedings would be permitted. 

{r, Koptovitz. That is right. 

{r. Jarre. To reinforce your point, Mr. Chairman, and Mr. Koplo- 
? point, in the Sangamon case they were taking it away from a 
son who already had it. 

fr, Dorrrer. That is not true. 

fr, Jarre. The effect of the condition on the license was that if the 
nel was moved he would have to get a different station, he would 
ye to get a UH F, and the effect of the change in the allocation was 
take the cleared channel away from him, as I understand it, and 
eitto the St. Louis man. 

Mr. Dorrrer. No. What happened was that there was a compara- 
@ proceeding in progress with respect toa VHF channel. At the 
ne time there was a broad rulemaking proceeding going on involv- 
about 22 different communities. When they got to Springfield, 
}winner was determined, but with a proviso—there was a condi- 
n. So he never got that channel. He was just declared to be 
s better of whoever happened to be in the Springfield contest. 
Subsequently there was a switch in this channel from Springfield 
St. Louis. So he really had nothing but a declaration by the 
mmission that he was the better of the contestants so far as broad- 
ting was concerned, but what channel was to broadcast was not 
that original decision and there was definitely a condition. 

ur. Jarre. He was to get the VH if there was a VH, is that not 


Mr. Dorrrer. Or a UH if there were a UHF. 

The Cuatrman. Professor, had you concluded your statement ? 
Mr. Jarre. I agree generally with the Chairman and what has 
ensaid. I think we still have to take this very important distine- 
m between adjudication and rulemaking, and I don’t think the 
mgamon case intended to deny that. I think the Sangamon case 
nt on the very special basis, that this was, for all practical pur- 
ses, & fight between a limited number of named people about who 
48 going to get the frequency, for all practical purposes, and the 
urt, itself, distinguished it from the general rulemaking proceeding. 
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I think one very interesting suggestion of the court which has 
not been brought out here is the reliance that the court placed 
arily upon the fact that the Commission itself determines all its 
making proceedings on the record, and then when the material for the 
decision is limited to the record, then the parties have the sense that 
everything that is going to influence the Commission is going to b 
a written communication. 

I think probably that is a pretty sound idea. I don’t think th 
Chairman has addressed himself to that specific point. 

That is, I think if you want to maintain a freedom, as I think you 
should be able to maintain a freedom, to listen to everybody, wrifte, 
or oral, then you can at the same time limit your consideration, go. 
cording to the rule, to the record. It is sort of a contradiction in 
terms. 

Mr. Dorrrer. May I explain that? As set forth in the briefs of the 
FCC, that rule was merely imposed for the purpose of cutting it of 
Somewhere along the line there has to be an end. It was neve 
intended to prohibit any Commissioner from discussing this matte 
outside of this record. I think what you have to remember in rule. 
making is this: These statements which are presented are not under 
oath, they are not subject to cross-examination. There is no intent 
at all excepting to view this in the light of a solicitation by all parties 
who have any interest in this thing to submit their views. They do 
make extreme claims at times. It was not intended to test the veracity 
of some of those claims or the reliability. 

I, myself, went out and checked some of the statements that thes 
people made. I went into the field. I didn’t have the slightest ideg 
that I was violating any procedural rule laid down by the Adminis. 
trative Procedure Act or any other act. It came as a complete shock 
to me. I would dare say it came as a complete shock to the bar and 
to the industry to find as of May 7, 1959, that in a rulemaking pro- 
ceeding you could not discuss any aspect of it with people outside, 

We got 1,200 people down there. I don’t know how in the world 
we are going to function if this case means what some people say it 
means as indicated by Mr. Beelar. 

If it lends itself to the other type of interpretation, I suggest we 
could probably live with it. But I suggest that this committee takea 
good look at all of the implications of this case, and, if necessary, 
clarify what is in doubt today. 

Mr. Jarre. I agree with you, Mr. Chairman, as to the freedom you 
should have. But it seems to me that if you want to have that free- 
dom, you then can’t have a rule, as you do have, that the rulemaking 
is to be limited tothe record. You have an additional rule. You may 
not have intended that effect, but that is the sense that it creates, that 
it created for the court and for the public. 

Mr. FrrzGrratp. Mr. Chairman, I wonder if I may supplement 
the Chairman’s remarks with respect to the Commission’s rules. 

Here we are in a general area. The rule is still on the books. The 
rule simply provides, containing, I believe, recital to this effect, that 
in order that rulemaking proceedings can ever end as against the 
many filings that can take place—a witness here this morning mel- 
tioned 112 for CAB. We get many views, comments, oppositions, 
replies, briefs, and so on, filed also. 
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igainst the idea that the administrative process shall never end, 
t expedition cannot take place, the Commission back a couple of 
rs ago provided that the views of people interested in whether a 
a. rule, a tentative rule, a rule the Commission might have 
iberated on, or a rule that the Commission simply was considering 
- wanted comments for further development, that in such a situ- 
on the people could file their comments within a certain period of 
e; that oppositions to these views also on record could be filed; 
+ there would be a cutoff date after this point; and that further 
n this the Commission could close it out, except by the exercise of 
cretion for further comments, in order that at some time it could end 
srulemaking proceeding and go and decide it. 

[here was never intention, and this was the Commission’s view and 
own, there was never an intention that such a rule should fore- 
ge the Commission from its full power under the Administrative 
oedure Act, not amended, not eliminated, not vitiated in any way 
its own act, to, in rulemaking, take into consideration matters not 
that particular record. 

[ hope I have clarified that a little. 

Mr, JAFFE. How have you, since you have your rule saying you will 
limited to the record? I don’t see that anything you say explains 
sother additional rule you have. 

[agree with you, of course, you have to have a cutoff date. No one 
iid argue against that. But how does that explain your require- 
nt that you limit yourself to the record? Shouldn’t you cut that 
t? 

Mr. FrrzGerautp. That is being taken under consideration. I am 
plaining the purpose for the existing rule, the fact that it was to 
mply with the Administrative Procedure Act’s own provision that 
ople to be affected by any rule should have the opportunity to be 
ard on that rule. 

This was the mechanism for those people to be heard. There was no 
tention that the Commission itself should abdicate its own juris- 
ctional and technical rights under the Administrative Procedure 
tt. The ambiguity is there, I grant you. 

The Cuarrman. I think we ought to give the industry representa- 
es a chance to get in a lick, if they would like to, at this time. 

Mr, Ream ? 

Mr. Ream. Mr. Chairman, I made a few notes on this thing before 
came into this room, and I find that they have been pretty well 
ticipated so far. 

Nevertheless, I might briefly refer to them. 

Of course, there can be no question with the proposition that ex- 
rte representations are not to be allowed in adjudicary proceedings. 
don't know of anyone in the industry who holds a contrary view. 
fe all feel, I believe, also, that the legislative process, the rule- 
aking proceedings, should not be encumbered by rigid, technical 
les, which are applicable to a courtroom. 

The things bites, however, only when you start to distinguish be- 
ven adjudicatory on the one hand where ex parte representations 
fe not to be allowed, and rulemaking on the other. Someone said 


iat that distinction was very easy to be drawn, but I don’t believe 
1s, 
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Accordingly, it seems to me that the policy should be to state tha 
no ex parte representation in legislative proceedings are proper yp. 
less the legislative rule is of general application. 

The Cuarrman. You are talking about legislative proceedings} 

Mr. Ream. Yes. 

The Cuairman. You refer to rulemaking, do you? 

Mr. Ream. Legislative and rulemaking I consider to be synonymoys 
for this purpose. 

The CuarrMan. I agree with you. I think it is. 

Mr, Ream. In other words, when they are acting like a legisla. 
tor, they are acting like this committee, or the House, or anything 
else. 

And if they are considering rules of general application, then | 
think that ex parte representations should be allowed so that they wil] 
not be encumbered with rigidity. 

Mr. Rogers. Would you, Mr. Ream, give us an example of what 
you have in mind by rule of general application ? 

Mr. Ream. As Mr. Koplovitz referred to, the sixth report, which 
laid out the overall basis covering the whole country for the allocation 
of television stations. That was clearly a legislative proceeding, | 
think in that case the Commission woud never have arrived at 4 
decision if they were confined to what was said in a court-type pro- 
ceeding. 

eet if the rule is not of general application, if it affects one 
person or two people or three peop.e, something of that order, and pri- 
vate interests are substantially affected, then I think ex parte repre. 
sentations are not to be allowed. 

I agree also with Mr. Koplovitz in answer to Mr. Springer when 
he said that of course, even in the broad rules, there are contests and 
private interests are affected. That is true in any legislation that you 
pass. Private interests are affected. 

Mr. Rogers. Mr. Ream, isn’t the troublesome spot in this the twi- 
light acme as between the general application and the specific appli- 
cation ? 

Mr. Ream. Of course it is, Mr. Rogers. That is my whole point. I 
come to this: Who is going to decide that? I do not believe you can 
decide it here. You can’t say a rule saying twilight, because you can’t 
define twilight, as it will apply in the future. Therefore, I think that 
decision should be left to the Commission. Suppose the Commission 
starts out with a legislative proceeding which it thinks is of general 
application. It turns out it is perhaps not of general application. 
Private interests are very much involved. They might say, “From 
here on we will take no ex parte representations in this thing, but 
everything will be on the record.” 

The Cuamman. Wouldn’t it be of some direction if by legislation 
some such consideration were given on the broad terms of gen 
application with the authority for the Commission then to mak 
determinations in individual cases, on what is general and what is 
not general ? 


r. Ream. I think it would, Mr. Chairman. The only way I 
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ich would be to guide the Commission in its application of it on 
subject matter, or just leave it still as it is in the twilight zone or 
atever zone you call it? , 

fr, Ream. 1 agree with you, Mr. Chairman, it would be helpful 
you gave them guidance. I do not think it should be left as it is. 
hink perhaps they say that in matters of rulemaking of general 
lication, ex parte representations are proper, in matters not of 
eral application, and where conflicting interests are involved, and 
sre the Commission shall so determine and announce, thereafter 
parte representations may not be allowed in the case. 

That is essentially, I understand it, what Chairman Doerfer is sug- 
ting, and I think perhaps also Mr. Koplovitz. : wit ' 
There is one other way to skin the cat which I don’t believe is quite 
jesirable as the one | have just outlined, and that is substantially 
ou have it outlined in H.R. 4800, 

is read your proposed legislation, you will say that ex parte repre- 
tations are not allowed in rulemaking after the proposed rules 
re been announced. You can still get the ex parte representations 
toa point by delaying the announcement of the proposed rules and 
re what you call a proceeding of inquiry, such as we had in the 
work rules case for 18 months or 36 months, I forget what is was, 
for along while, anyway. 

[don’t believe it is quite as nice or quite as precise as the first sug- 
tion. But it nevertheless could be worked that way, too, I believe. 
[he CoarrMAN. Mr. Werner, would you like to make a comment? 
Mr. Werner. I, in general, agree, Mr. Chairman, with what has 
m said before. I surely agree most definitely with the view that 
islation is called for. We are operating in a gray area, which is 
fair to the Commission, it is unfair to the courts, it is unfair to 
se of us who must practice before the Commission, because none 
usknow the ground rules. 

[agree it is incumbent upon the Commission to perform its statutory 
ty to inform its own industry of conditions and developments, and 
ut this is well nigh impossible if this is to be done solely on the 
ord. 

On the other hand, I certainly support the principle that all adjudi- 
ory and adversary proceedings should be decided solely on the 
sis of the record made before the Commission. 

The difficulty which I see is that I see great problems in drafting 
islation stating what will be rules of general application. 

[ should like to refer to one example which has not been mentioned 
t, and that is the Commission function of setting standards for a 
vice. For example, we shall shortly have, I believe, various appli- 
ions in addition to those already made to the Commission, bearing 
the subject of standards for stereo radio broadcasting. This is 
rely a matter of general application insofar as all broadcasters 
econcerned, even insofar as all manufacturers of receivers are con- 
med, 

On the other hand, there are conflicting interests. Some manufac- 
rers have already filed applications with the Commission in favor 
one or another system of stereophonic broadcasting. I am sure 
at others will file. 
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Is this a rule of general application, or is this an adversary ppp. | 


ceeding ? s a 
These are the problems I see in drafting the legislation. 
On the other hand, while I have not the wisdom of this committ, 


in determining what exact words shall go in the legislation, I am jy | 


favor of some step down the road, making a try at it. If it doesn} 
work out, legislation can always be amended. But I wholly agree tha 
the present situation is entirely unsatisfactory. 

r. Swezey. Mr. Chairman, I would like to say “Amen” to wha 
Mr. Werner has already said. I was very much aeons with Mp, 
Ream’s statement until I realized that it is over-simplification. Ther 
is difficulty of definition, which is the thing we are all struggling with, 

I can say honestly struggle, because I spent two afternoons with 
three good lawyers trying to come up with some simple langua 
that might help define this gray area. I am not very happy with the 
result. There is no question in my mind that legislation is necessary, 
not only from the point of view of the Commission, but from the 
point of view of the industry, Mr. Chairman, because of the nature, 
the peculiar nature, of administrative bodies and the fact that they 
do have three separate functions, and wear three hats. 

The people out in the country, as I am in this industry, who don't 
have too much dealings directly with the Commission, find that it js 
a little difficult to determine precisely when we are in order in dis- 
cussing something with them. If their own rules are not too clear, 
if they are somewhat confused themselves, the confusion in the in- 
dustry, believe me, is greatly magnified. 

I do realize it is a tremendous job of draftsmanship involved her, 
but I am inclined to think it can be done and maybe the result can 
be simply or will be a relatively simple provision. I have looked at 
these two bills, the one sponsored by the ABA, H.R. 4800, I believe 
it is, and the other bill, H.R. 6774, and I don’t think either one of 
them really accomplishes what we are seeking. 

On the other hand, I am not willing to admit that this cannot be 
done. Certainly if there is any way that we can help, we would be 
delighted to do it. 

The CHatrMan. It is just the reverse. H.R. 4800 is the one intro- 
duced by the committee resulting from the recommendations con- 
tained in the report of last year. 

Mr. Swezey. I beg your pardon. 

The CHatrman. I would invite you to give it a little more study 
and attention. 

I think, as well as the other bill which has been recommended by 
the American Bar Association, it deserves worthy consideration and 
attention. I invited everybody at the outset to start taking pieces of 
the committee bill. I can’t extend such an invitation to the ABA bill, 
but you can use your own judgment on that. 

But we did want to get the best of the expertise, the word being 
used around here so much, for the consideration of this committee. 

Gentlemen, we have just had a quorum call and the committe 
members will have to answer it. I do reget the inconvenience that may 
be caused by our inability to sit this afternoon. But, as you know, the 
mutual security bill is probably one of the most important and con- 


troversial legislative programs that we have during the session of 
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MAJOR ADMINISTRATIVE PROCESS PROBLEMS 
(Federal Communications Commission) 


WEDNESDAY, JUNE 17, 1959 


House or REPRESENTATIVES, 
SpectaAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 
The special subcommittee met at 9:30 a.m., pursuant to recess, in 
yom 1334, House Office Building. 
Present: Representatives Harris (presiding), Rogers of Texas, 
(oss, Bennett, Springer, Derounian, Devine, Dollinger, Hemphill, 
id Younger. 
Also present: Robert W. Lishman, counsel to the subcommittee; 
everly M. Coleman, subcommittee attorney, Herman Clay Beasley, 
ibcommittee clerk, and Jack Marshall Stark, minority counsel. 
The CuarrMAn. The committee will come to order. 
When the committee adjourned yesterday, we were discussing the 
rst topic outlined in the letter referred to as it would apply to the 
Stal Ghskinunieetions Commission. I believe it was suggested that 
the outset this morning Mr. Walker would take up where we left off. 
Mr. Walker. 
MEMBERS OF PANEL 


EDERAL COMMUNICATIONS COMMISSION REPRESENTATIVES: 
JOHN C. DOERFER, CHAIRMAN; HAROLD G. COWGILL, CHIEF, 
BROADCAST BUREAU; JAMES D. CUNNINGHAM, CHIEF HEARING 
EXAMINER; JOHN L. FitzGERALD, GENERAL COUNSEL 


RACTICING ATTORNEYS: DONALD C. BEELAR, FRANK U. 
FLETCHER, PARKER D. HANCOCK, WILLIAM C. KOPLOVITZ, AND 
RALPH L. WALKER, ALL OF WASHINGTON, D.C. 


NDUSTRY REPRESENTATIVES; E. B. CROSLAND, A.T. & T., NEW 
YORK; WARD L. QUAAL, WGN-TV, CHICAGO; ROBERT D. SWEZEY, 
WDSU, NEW ORLEANS; ROBERT L. WERNER, RCA, NEW YORK; 
JOSEPH H. REAM, COLUMBIA BOADCASTING SYSTEM, WASHING- 
TON, D.C. 


PROF. LOUIS L. JAFFE, HARVARD LAW SCHOOL 


Mr. Watker. Thank you, Mr. Chairman. 
There seemed to be rather complete agreement yesterday among 
lose panelists who spoke that there should be a prohibition against 


119 





120 


MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


ex parte or off-the-record contacts in adjudicatory proceedi I 
would like to, by some questions, go into a little further discussion of 
that to see if that agreement is anything more than a surface 
ment in its application strictly to FCC proceedings, if I may do tha 
by some questions which I will state now. 

The Cuamman. Yes, but I do not understand, Mr. Walker, wha 
you mean by agreement. 

Mr. Waker. Each of the panelists that spoke said there shoul 
be a prohibition against off-the-record contacts in adjudicatory pry. 
ceedings. ‘These would be my questions: 

Would that prohibition be against all contacts, or only contagts 
with reference to the merits of the proceeding ? 

Would the prohibition be against contacts with Commissioners 
and hearing examiners, or the staff as well, and particularly the per. 
sonal staff of a Commissioner ? 

In broadcast applications, which constitute a very substantial par 
of the Commission’s adjudicatory work, A and B file applications fg 
the same facility in the same community. In other words, they ay 
mutually exclusive. Wouid that prohibition apply at the time the 
applications are filed ? 

Would it apply when the Commission sends the letter requine 
by 309(b) of the act, or would it apply only when they are designated 
for hearing ? 

Asa part of that, A files first. Prior to the filing of the B appli 
tion, there is no conflict. His application could be granted without 
ahearing. Would the prohibition apply there ¢ 

Going one step further, and this is the final one, with A’s applieg- 
tion on file, and B planning to file, would he be prohibited prior to 
filing, prior to creating the conflict of interest ? 

The Cuamman. Gentlemen, you heard the questions by Mr. Walker, 

Professor Jatfe, do you care to comment ¢ 

Mr. Jarre. I think all of those are excellent questions and at some 
time or other they have to be answered, but I have the feeling from 
listening to the discussion here, which, after all, is, I think, primarily 
directed to the need for legislation, that we are creating a host of 
difficulties and ignoring the fact that what we want, and pretty 
quickly too, is guidance on the broad lines. 

There was a great deal of talk yesterday about the gray area. There 
is nothing peculiar about. gray areas. Any lawyer knows that prae- 
tically all the laws have gray areas, but that couldn’t keep them from 
laying down general lines of guidance and letting the gray area ke 
decided as the situation arises and according to the assignment. 

I think that kind of talk, tremendous concern about difficult detail, 
is somewhat based on the illusion that we can decide everything her 
and now, or decide everything by laying down a few formulas. 

It seems to me that there is a pretty general agreement on the need 
for preventing ex parte communication at whatever stage you will 
and maybe the Commission could be given power to lay down the 
point at which that injunction is to take effect. 

There is a general agreement that we very badly need guidance from 
Congress as to the kind of situations in which ex parte communications 
are forbidden. There is some disposition to pooh-pooh the distine- 
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M. 


jificult to ma 
gho want a | 
ralemaking. 

There 1s rea 
number of pec 

[ notice th: 
HR. 4800 are 
istrative Proce 

My own fee 
a comn 
man Doerfer | 
making. If t 
as it is IN SOM 
[think then t 
ations, but I 
whether they 
informal one, 
that exist and 
or for taking | 
the rulemakir 

The CHAIR: 
ten communi 

nal cont: 

With respe 
wives the con 
controlling w 
be put of rece 
communicatic 
receives it car 

That is the 
considered. 

Mr. Jarre. 
in rulemakin, 
what to do w 
of it. 

The oe 
improperly ¢ 
individual so 

Mr. Jarre. 
think your p: 

In all pro 
which is not 
political infli 
take it, not a 
forbidden ac 
sto say, con 
cision of the « 
that in rulem 

The Cuan 
reeord and g 
improper con 

. JAFFE. 
ae sufficient’ 
ben having « 

45253—5: 





MAJOR ADMINISTRATIVE PROCESS PROBLEMS 121 


ult to make a distinction; also because there are certain people 
want a prohibition against ex parte communications even in 
making. 
ere is really at that point a fundamental disagreement among a 
ber of people here, but I think we are stuck with that decision. | 
notice that the committee’s proposals to Congress last year in 
4800 are based on that distinction. It is written in the Admin- 
tive Procedure Act. We can’t get away from it. 

own feeling is that the prohibition should be laid down against 
arte communications in adjudication and I go along with Chair- 
Doerfer that it should not be made applicable generally to rule- 
ing. Ifthe rulemaking is limited by statute or rules to a record, 
js in some statutes, and it is presently under the rule of the FCC, 
ink then there should be a prohibition against ex parte communi- 
ms, but I think that each Commission should be free to decide 
ther they want a formal procedure in rulemaking or they want an 
rmal one, and I think that with the vast number of rulemakings 
exist and the fact that there are a great variety of needs for speed 
wr taking a long time, and none of them can be reduced to formula, 
rulemaking should not be reduced by statute to the formula. 
he CHAIRMAN. What worries me about H.R. 4800 is not the writ- 
communications; it is the decision as to what should be done in 
onal contacts and telephone conversations. 
ith respect to written communications, the individual who re- 
os the communication cannot control or have anything to do with 
rolling what is in it. He receives it and that is it, so that should 
ut of record in my opinion, but as to the requirement on the oral 
munications, that is, telephone and otherwise, the individual who 
ves it can control that situation and he can cut it off immediately. 
hat is the reason I think that that phase of it has to be seriously 
idered. 
r. Jarre. Isn’t that only so if you forbid ex parte communications 
wlemaking? ‘Then of course, you are faced with the question of 
t to do with oral comunications. You have to have a note made 


he CHarrMAN. That is true, but the man can cut it off when he is 
roperly contacted. You have to depend on the integrity of the 
vidual somewhere. 
r. Jarre. I think we should lay it down in all proceedings and I 
k your proposal covers that, too. 
1 all proceedings, any kind of an approach to the Commission 
ch is not based on the merits but is based on either corruption or 
tical influence is forbidden in every case, but we are talking, I 
it, not about corruption and political influence, which should be 
idden across the board, but about ex parte communications, that 
)say, communications which are relevant on the merits of the de- 
mofthe case. And I go along with Mr. Doerfer’s suggestion here 
‘in rulemaking all relevant material should be received. 
he Cuarrman. I would not want any reference to get into the 
rd and go unchallenged that we are not including corruption and 
roper contact. 
fr. Jarre. You are excluding that in all cases. I do not think they 
sufficiently covered by statutes. That is one of the things we have 
thaving difficulty with. 

45253599 
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The CuHatrmMan. The statute that we have to proceed on is very 
vague kind of statute. 

Mr. Jarre. I agree with you there. I think you should prohibit ay 
kinds of improper approaches across the board in every kind of egg 
and at every stage. 

The Cuairman. Mr. Koplovitz, since you are one of the outstand. 
ing advocates of this point yesterday, would you like to comment on 
Mr. Walker’s questions ? 

Mr. Koptovrrz. Yes; I have several comments to make. 

In the first place, I think some of the ee he posed indicate 
that you can carry the problem or carry the questions even to an ex. 
treme, to an absurd extreme, because I do not think that Ralph has 
even posed the question as far back as you can take it chronologically, 

Let me pose this additional question : 

Assume someone in the radio industry or television industry has 
been connected, let’s say, with one of our great national networks and 
has never himself been involved in any ownership capacity in the 
radio or television station, but who over the years has had occasion 
to come down and do business with the Commission on behalf of thg 
station or network for which he works. 

During that course of time he has developed a very close personal 
relationship with the Commissioners, a business and_ professional 
relationship, and he has won their respect or admiration, T 
think very highly of him and he shares a very high reputation in the 
industry. 

Then at some later date he decides to apply for a radio station, 
From that point he plays it strictly according to Hoyle. He files hig 
application. He stays away from the Commission. He even goes and 
answers all of Mr. Walker’s questions in the affirmative, that sine 
this might even potentially be a conflicting application, I am goi 
to stay away from the Commission, but he is already well known to 
the Commission and they know him as a fine, capable, qualified person, 

And then someone brand new to the Commission decides to file a 
conflicting application with them and his application is filed. He 
comes to Washington, talks to his attorney, talks to others around 
here, and they say to him— 

You know, you are under a rather severe handicap in this particular conflicting 
application because all of the Commissioners know personally your opponent. 
They know him on the basis of individual contacts that have been made over 


the years. They know him as a man with a fine reputation and a great deal 
of ability. 


Hesays: 

Well, I think I am under a handicap and I at least ought to be in the same 
position as my opponent. I would like also just to meet the Commissioners and 
let them see that I, too, am a man with a good reputation and a good 
ity, and that I am as nice a fellow as my opponent, because if I do not do that, 
they are going to make their decision inevitably on the basis of these contacts 
that have been made, and so far as I am concerned, I am just a name. 

Where are you going to cut off the personal contacts that are made 
with the Commission? And I think the question I have just posed 
also brings up the other point that makes this a difficult problem. 

The Commission does a great mary other things besides decide ad- 
judicatory cases and in the other things which they do, and they are 
very important, it is necessary for them to see people in the industry, 





N 


talk to peop! 
connected wl 
quently have 
igrisdiction, 
sither with C 

cont 
to do with th 
to do that. 

Is it to be 
= 

al Da 
; ust they 
that none of 
tion ! 

If I repre: 
process, an 
the Commiss 
does not invo 

Must the € 

Mr. Koplovi 
but since he r 
better put a n 
so that it will 

The probl 
Commission 
adjudication 
indge and di 
fore before 
is essential - 
they are dec 
impropriety 
incutting of 
going to allc 
would expec 
the Commis: 

The prob! 

to be—and 
ws who hav 
since we sta 
ing or when 
your case is 
ments befor 
It has alw 
I think as | 
ticing attor 
assumed th: 
Commissior 


tome or to : 


Look, I thi 
in the recor 
represented p 


I assume 





MAJOR ADMINISTRATIVE PROCESS PROBLEMS 123 


;to people in the industry, and it is perfectly proper to take up 
ters with Commissioners, and people who are involved in and are 
nected with cases that are in an adjudicatory posture very fre- 
ntly have either other facilities over which the Commission has 
sdiction, or they have other problems which they must take up 
er with Commissioners or with the staff. 
hose contacts with Commissioners and with staffs have nothing 
lo with the adjudicatory problems, and yet it is necessary for them 
lo that. 
sit to be the law that once you are involved in an adjudicatory 
ter with the Commission, you may not see the Commissioners on 
srsonal basis to take up other matters ? 
{ust they make a record of that and put it in the file to make sure 
none of the merits of the proceedings crept into that conversa- 
t) 
f I represent a client that has an application in an adjudicatory 
cess, and I am a representative of that client, am I forbidden to see 
Commissioner on some matter on behalf of some other client which 
snot involve an adjudicatory process ? 
fust the Chairman make a record of the fact that— 
ir. Koplovitz spoke to me today about a matter not involving adjudication, 
since he represents some clients whose applications are in adjudication, I 
er put €2 memorandum in that file as to the substance of that conversation 
hat it will not appear that I talked to him about the merits? 
fhe problem becomes very complicated because of the fact that the 
mmission has to carry on a great many more functions than just 
udication, unlike courts. Normally, you do not go in and see a 
ge and discuss with him matters of any kind because the cases you 
re before the courts you try on the pleadings and the briefs, but it 
sential for people to contact C ommissioners directly, and when 
y are deciding adjudicatory cases, it may give the appearance of 
propriety, but there is nothing improper about it at all. So that, 
cutting off ex parte contacts or ofi-the-record contacts, how are you 
ng to allow proper contacts to be made, which I think ‘the C ongress 
uld expect the Commission to have and the industry to have with 
Commission ? 
The problem is a difficult one. I think, however, the answer has 
be—and it is not a new answer because I believe that those of 
who have been practicing before the Commission have known 
ce we started our practice—that when our cases are set for hear- 
ror when they are in adjudication, the way to argue the merits of 
ur case is in the hearing record, in your briefs, and in y your argu- 
nts before the Commission. 
lt has always been improper to argue your merits off the record, que 
hink as long as I can remember that’s been the advice which prac 
ing attorneys have given ye their clients. And I have always 
umed that if I or anybody else went in and tried to influence the 
mmission with respect to an adjudicatory case, they would say 
meor to anybody else— 
look, I think we better talk about something else, or if what you say is not 


the record it cannot be used. If it isn’t in the record, you haven't been 
presented properly, but I must decide the case on the record. 


I assume they have always said that and will continue to say it. 
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The Carman. You are assuming a great deal in consideration of 
what we found out last year. 

Mr. Swezey, would you care to comment on these questions? 
Mr. Swezey. It seems to me, Mr. Chairman, that all we are say; 
is what we said yesterday, that this is an extremely difficult Situation 

to deal with. 

I said that neither of the two bills, to which I referred by numbe 
incorrectly, in my estimation completely covered this situation, anq 
although I think each one of them is a very excellent effort teide 
so, I have a feeling that if we approach this without worrying abon 
whether a proceeding is adjudicatory or whether it is rulemaking. o 
if we try to go to the reprehensibility of the ex parte contact and not 
talk in terms of proceeding, we might get some place. 

As I said, I have attempted with the help of several attorneys to 
draft a very brief section which might at least approach an effort 
to do that. I do not know whether it is any good or whether Mr. 
Koplovitz would agree with it. I discussed 1t with Mr. Walker and 
I think he is in partial agreement, but. I would like to leave it with 
the counsel for the committee for consideration. 

I do not think anything much further can be gained by going 
over this question of how we are going to approach the legislative 
treatment. We all know where the difficulty is. None of us has had 
any difficulty in diagnosis. The trouble is on the cure. I think it 
can be approached now only by draftsmanship. 

The CHarrman. Does anyone else want to undertake this? 

Mr. Fletcher. 

Mr. Fiercuer. Mr. Chairman, I would just like to make this sug- 
gestion: Recognizing the need for a differentiation between types of 
rulemaking, if the Commission itself at the time it announced its 
intention to consider rulemaking would at that time indicate whether 
it considered that proceeding to be of one nature or the other, that is, 
one where it would consider all matters or those where it would con- 
sider only the matters that are put on the record, then the parties 
would have notice of the ground rules and we would all know how 
to play the game. 

The Cuatrman. Mr. Crosland, would you like to undertake this, or 
make any other comment you would like? 

Mr. Crostanp. Mr. Chairman, we have even a more serious prob- 
lem, I think, than this legislation poses, those of us in the communi- 
cations common carrier industry. I don’t know whether you want 
me to raise this question at this time or continue to discuss the ques- 
tions raised by Mr. Walker. I would be glad to comment on them 
if you like. 

The Cuarrman. We would like to go on without too much repeti- 
tion of what we had yesterday and not discuss the issues on, and on, 
and on ad infinitum. 

Mr. Crostanp. This is something I think that should be made a 
part of the record, if I may. It is of kindred nature to the questions 
posed by Mr. Koplovitz a few moments ago and in order to save 
the committee’s time, I have reduced my thoughts to notes and | 
might follow them if you would like me to at this moment. 

The Cuarrman. Very well. ne 

Mr. Crostanp. I have very grave misgivings over the possibility 
of adoption of sweeping legislation with respect to rulemaking pro 
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dings which could result in crippling the ability of the FCC to 
form its essential functions. : 

Jur special concern, those of us in the communications common 
rier industry, is that this matter stems largely from the practical 
sblems involved in the exercise of the FCC statutory responsibili- 
; with respect to our operations. _ 

Jnlike the Commission’s jurisdiction over the broadcasters, which 
exercised largely in licensing their stations, the FCC has broad 
mlatory authority over practically all the activities of communica- 
ns common carriers, including rates, services, and accounting. 

[his creates problems in our case which are quite different from 
se encountered in the broadcasting field. 

With respect to the Bell System, the Commission regulates all of 
, interstate and international operations. It represents about. 22 
cent of the system’s business, or an investment of about $4,400 mil- 
n. This portion of our business includes a number of different 
Vices : 

First, our interstate and oversea message toll telephone service, 
ich is our long distance business, our teletypewriter exchange serv- 
, and our private line services, which include our private line tele- 
one, teletypewriter, television-radio program transmission, and 
ta transmission and telegraph. 

The process of regulating these nationwide and international serv- 
gs requires literally daily contacts between many Bell System repre- 
itatives and FCC commissions and staff. 

Scores of reports, memorandums, applications, and tariff materials 
s filed on a routine basis. These filings give rise to many informal 
etings and discussions, quite often as a result of inquiries initiated 
the Commission. 

In addition to these contacts, many informal discussions are regu- 
ly had with the FCC members and staff with respect to practically 
| facets of our business. 

We feel an obligation to the FCC and the public we serve to keep 
e Commission regularly advised of our operations and plans. 
Moreover, the Commission is required by section 218 of the Com- 
mications Act to keep itself fully informed as to the business of 
riers subject to the act, and it quite often instigates many of these 
scussions. 

I would like to read, Mr. Chairman, the first sentence of section 218: 
fhe Commission may inquire into the management of the business of all carriers 
bject to this act and shall keep itself informed as to the manner and method 
which the same is conducted and as to technical developments and improve 
mts in wire and radio communication and radio transmission of energy to 
> end that the benefits of new inventions and developments may be made 
ailable to the people of the United States. 

Iwill not burden the committee with an enumeration of the subjects 
scussed, but I would like to offer a few examples to indicate the 
nge and complexity of these matters. 

The Cuarrman. You say you do not want to burden the committee 
id we do not want to be burdened, but will you supply that for the 
cord so we can have the benefit of it? 

Mr. Crostanp. Yes, sir; I would be glad to, sir. 

(Information referred to is reproduced at end of the Federal Com- 
unications Commission discussion.) 
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Mr. Crostanp. The point that I want to make here, Mr. Chairman 
is simply this: that general information of the nature that we hays 
to give to the Commission from time to time in order to properly ¢g 
on our business functions contributes to the background against whj 
specific cases are determined. 

In that sense, almost any information or statement of views on q 
general problem could conceivably be construed to relate to some iggy 
involved in a specific proceeding before the Commission. 

We ordinarily have at least one or more formal hearing proceedings 
pending before the Commission. Accordingly, should broad legisla. 
tion be adopted ane exparte communications with respect to 
rulemaking proceedings, the question would arise whether or not jt 
would be proper to continue many of these vital informal] diseusgijons 
with the Commission and staff. 

However, the purpose of creating, of course, the Commission and 
administrative agencies was to provide specialized tribunals well jp. 
formed in their field, and if this is to be accomplished, free access to 
the Commission and staff I think is essential. 

Mr. Chairman, I am sorry if I have taken up too much of you 
time. I didn’t intend to impose on the committee’s time at all ang 
I apologize for that very sincerely. 

The Cuarrman. That is all right. 

Mr. Crostanp. The point I am trying to make is simply this: That 
if legislation is ee and not carefully drawn, it might well result 
in preventing us from having contact with the Commission with 
respect to matters that might have a bearing on an issue involved in 
‘a proceeding pending before the Commission, and if we are not able 
‘to continue to have these contacts and the Commission have con- 
tacts with us, I think progress in the communications field insofar 
as its regulatory aspects are concerned will slowly grind to a stop 
and the public in the end would be the loser. 

The Cuarrman. You are not contending that you think that you 
ought to discuss the merits of a comparative case pending before the 
Commission ; are you ? 

Mr. Crostanp. Not whatsover, sir, but I do think this and I can 
give you a specific example if I may. 

Suppose we have a proceeding pending before the Commission in- 
volving rates. In order for the Commission to do its job, we have 
to regularly keep in touch with them with respect to the matters such 


as accounting changes. We have to present those to them because they | 


regulate our accounting matters. 

We have to discuss with them regularly depreciation problems. 

All of these might be construed to have some bearing on the issues 
in the rate case, and all I am saying is that if the legislation is too 
broadly drawn and we are not protected insofar as those type contacts 
are concerned, then I think the commissions will not be able to perform 
their functioning properly. 

Mr. Moss. Mr. Crosland, in the two instances mentioned by you, 
those of depreciation and accounting methods, that is not an informal 
contact; is it? 

Mr. Crostanp. Those matters are handled on an informal basis; 
yes, sir. 

Here is what happens with respect to depreciation. I might men- 
tion it. The law requires the Commission to prescribe depreciation 
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s. In doing that, the Bell System companies provide the Com- 
sion with raw data which is studied by the Commission staff, and 
poldmany conferences with respect tothe matter. | 

n addition to that, the law requires the Commission to do this 
jn conjunction with the State regulatory commissions. They in 
1 get in touch with the State commissions, and conferences are 
j and our depreciation rates are worked out on that basis. 

‘ou could not do this on a formal record, Mr. Moss, at all, sir, in 
opinion. P irnjomretn ola "Od 11 

n accounting changes, a similar situation exists there. They are 
kked out on an informal basis. 

{r. Moss. Are these matters themselves rulemaking ? 

{r.CRosLAND. Yes, sir; they are. 

jowever, they might be construed as having some bearing on an 
in a rate proceeding of some kind. I don’t think this committee 
ild like to cut us off from performing our required functions with 
regulatory bodies, and there are innumerable functions like that. 
‘or instance, we discuss our financing problem. We have to kee 
m informed of that. Otherwise, they couldn’t do their jo 
perly. 

Ve have tremendous demands for new money. For instance, over 
last year we had to raise in new capital more than a hundred 
lion dollars a month. We have to try to keep them informed of 
se matters and they make inquiries of us with respect to those 
lems. 

Ve discuss with them our construction programs, which have been 
ming more than $2 billion a year. All of these things would have 
4@ indirect bearing possibly on costs that are being inquired into in 
rate proceeding, and all I am saying, sir, is that if any legislation 
dopted, I am hopeful that we will be careful not to adopt anything 
ich would cast at least some reflection on our right to do the job 
t we want to do and need to do in order to provide service to the 
lic. 

f you adopt legislation with criminal penalties in it, I hardly see 
y we can expect our people to continue this sort of work which is 
olutely necessary and essential. 

ir. Rocers of Texas. Will the gentleman yield ? 

Mr. Moss. Yes. 

fr. Rocers of Texas. Would that same rule you are speaking of 
ply to those businesses which do not enjoy, let’s say, a virtual 
nopoly, as does the Bell System ? 

Mr. Crostanp. As I mentioned, it would apply to all companies that 
}as thoroughly regulated as we are. We are completely regulated 
the FCC insofar as our interstate activities are concerned. 

Mr, Rogers of Texas. You should be. You are enjoying a virtual 
nopoly. 

Mr. Crostanp. I am not quarreling with that. We believe in strong 
ulation. 

Mir. Roorrs of Texas. You are setting out the different things that 
i say must be discussed on an informal basis and not in open court 
order to provide a balanced regulation. Would that same proposi- 
n apply to those people who are under the jurisdiction of the FCC 
{who are not in the same category insofar as their business is 
leerned as you are? 
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Mr. Crostanp. I would guess Mr. Koplovitz’ statement would prob. 
ably apply to your question, Mr. Rogers. 

I think what Mr. Koplovitz had to say would probably be applicabj, 
to your question, sir. 

There are other matters that they have to discuss as well whid 
don’t have a bearing on the issues in the case. 

Mr. Rocers of Texas. I would like to get those items pinpointed 
We have just had a general statement here that certain things hay, 
to be discussed with the Commission and I want to know what they 
are and why they could not be discussed in open court. 

Mr. Crostanp. Mr. Rogers, our problem stems primarily from ray 
proceedings or tariff proceedings. 

Mr. Rogers of Texas. That is right. 

Mr. Crositanp. Because they encompass every facet of our busines 
most of the time, or issues will be raised in these proceedings along 
those lines—our investment, revenues, expenses, and so forth. 

Insofar as adjudicatory proceedings that we are involved in, we 
have no problem. 

Mr. Rogers of Texas. I understand. 

Mr. Crostanpb. But it is in these rulemaking proceedings which I am 
referring to. 

Mr. Sprincer. May I ask one question? 

The Cuarrman. Yes, Mr. Springer. 

Mr. Sprineer. Mr. Crosland, referring specifically to H.R. 4800 and 
to H.R. 6774, are you saying to the committee in essence that you could 
not live with either one of those bills? 

Mr. Crostanp. I think in the absence of some language included in 
H.R. 4800, we would have a very serious question raised as to whether 
or not we could perform the functions that I mentioned, sir, without 
running some risk of jeopardy. 

Mr. Sprincer. What about other members of the industry on that! 

Mr. Crostanp. I think I am the only representative of the com- 
munications industry on this panel, Mr. Guringer. 

Mr. Sprincer. You are the only representative of the communica 
tions industry, but what about television ? 
aaa Swezey. You are asking us whether we could live under HR. 

Mr. Sprincer. Or H.R. 6774, or both of them. 

Mr. Swezey. I don’t know that I am necessarily the best one of the 
three of us to address myself to that, but I will be glad to try. 

Under H.R. 4800, it seemed to me in reading it over that it was 
probably going a little too far. As far as I can see, it covers most of 
rulemaking. Maybe I am not reading it correctly, and I must admit 
I haven’t spent a great deal of time with this, but it did seem tome 
that it was a little too broad in its application. And also, I thought 
it went into a great deal of detail that might better be covered ina 
code of ethics, for example. 

Mr. Sprincer. Let’s take section 104. 

Mr. Chairman, I will not prolong this, but I think this is the meat 
of this whole thing: 


(a) No person shall communicate, orally or by writing, with any member or 
employee of the Commission concerning the issues, merits, or disposition of any 
proceeding before the Commission, with the intention that any participant 
— in such proceeding will not receive knowledge of such communica 

on; 
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that is the gist of that bill in my estimation. 

am talking about off-the-record things. Those seem to be the 
g we are having all the trouble with. 

Vould you give us your opinion of those words? 

fr. Swezey. I wouldn’t be too much concerned about that; that is, 
, participant or participants in such a proceeding. I don’t know 
ctly what participant means. 

fr. Sprincer. The other words in there are “of any proceeding,” 
icertainly rulemaking is a proceeding in my opinion. 

That. is a lawyer’s curbstone opinion, but I think it is pretty good. 
fr. Swezey. It says “any proceeding.” There is no question about 
t, but I don’t know precisely who are participants in the broadest 
rulemaking proceedings. 

Mr. Sertncer. Just as a lawyer, do you think you can live with that 
| make it work ? 

Mr. Swezey. I think you better ask somebody else in the industry. 
fhe CHarRMAN. I hope we do not get into the technicalities of the 
|and the specific provisions of the bill at this time. We will never 
through with the topic discussion. 

Mr. Sprtncer. I will be willing to relinquish if he could just give 
an answer as to what he thinks of it, Mr. Chairman. 

Mr. Swezey. I think it is too broad. I don’t quite understand it. 
[he CuarrMAN. We do intend to hold hearings on this specific bill 
soon as the committee can get to it, in which those more technical 
rases will be discussed. 

Had you completed, Mr, Swezey ? 

Mr. Swezey. Yes, sir; I had. 

The CuarrMaAn. Mr. Rogers had a question to propound to you and 
. Koplovitz. 

Mr. Rocers of Texas. In the interest of time, Mr. Chairman, the 
in thing I wanted to do was to get Mr. Koplovitz to pinpoint his 
neral statement as to those matters that would need to be discussed 
th the Commissioners as distinguished from a situation involving a 
irt. 

lf I recall, you stated that you do not discuss matters with the court, 
| there are matters in these proceedings that you need to discuss. 
Mr. Kortovirz. I am not suggesting that at all, sir. 

[ think that if an application is filed and it is designated for hearing 
disin an adjudicatory process, there is no reason at all that a person 
yuld discuss the merits of that case with the Commission, and that 
nuld be conducted according to the same ethical code that you would 
nduct private litigation with the courts. 

However, the problem, as I see it, is this: That there is no difficulty if 
only matter pending before the Commission which the party has is 
uy particular application, if that particular application is prose- 
ted in accordance with the Commission’s rules and as we all under- 
ind the rules of fairplay with respect to a fair hearing on the record. 
Mr. Roaers of Texas. I am not talking about an application. We 
einagreement on that. 

Mr. Korrovirz. I understand. 

Now, it frequently happens, and it is happening more and more 
pause, as you know, the industry is becoming multiple, with more 
dmore multiple owners in the industry—there are people who have 
ur or five television stations, some seven radio stations—that the 
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Commission has business with those people who may also be applicants 
in an adjudicatory proceeding. 

The applicant in an adjudicatory proceeding may also be the licengy , 
of several of the television stations or several other radio stations, 

Mr. Rogers of Texas. I understand that. 

You say who have business with them. What business? 

Mr. Kortovirz. The Commission regulates broadcasting licenses, 
It. regulates them very closely. They have to file annually finangi| 
reports. They have to file renewal applications. They have to fik 
ownership reports. 


There are numerous reports which the Commission receives ¢pp. 


cerning programs of licensees, and there is a very substantial volume 
of both correspondence and reports going between licensees of radig 
stations and the Commission, and contacts with the Commission both 
by correspondence and through agents or representatives of existing 
licensees happen every day in the week very substantially. 

If those people who have to contact the Commission concerni 
matters unrelated to their pending application have to come in a 
talk to the staff, have to talk to the Commissioners, about problems 
unrelated to their pending adjudicatory proceeding, those contacts 
appear to be ex parte contacts by persons who have an adjudicatory 
matter pending before the Commission. But they are just as essential 
both to the Commission and to that licensee as the contacts which the 


telephone company has to make with the Commission concerning its _| 


matters when they have rulemaking proceedings pending which the 
Commission must decide on the record. 

And therefore, if you prohibit all ex parte contacts by persons who 
have adjudicatory matters before the Commission, you may likewise 
be hamstringing the Commission with respect to the discharge of its 
statutory responsibility toward those people, toward whom they have 
a responsibility, in any other matters. 

Mr. Rogers of Texas. If you will excuse me, I think that is begging 
the question, because I do not think that this committee or anyone 
connected with it or the Congress has intended to cut off any contact 
between any commission and people in the industry concerning those 
things that need to be filed or are required to be filed by law, or those 
contacts that are required by law, which is what you are talking about, 

But why does that call for some informal discussions between an 
attorney or a client and the Commission? That is the thing I cannot 
get in my head. 

Mr. Kortovirz. You mean with respect to those matters ? 

I am not suggesting it calls for an informal discussion concerning 
the merits of any adjudicatory case. 

Mr. Rogers of Texas. I am not talking about that now. That is 
not what you said. 

You said a while ago that there are many things that you have to 
have informal discussions with the Commission about outside of adju 
dicatory matters. Let’s leave that out. 

Mr. Koptovirz. That is right. 

Mr. Rogers of Texas. The things you are talking about, as I under- 
stand your statement, are those matters that are required under the 


regulatory rules and the laws to be filed. 
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You say that, those require informal discussions. It is not your 

inion vo there is any attempt being made on the part of the 

mgress to say that if something is required by law, that is an 
arte statement and therefore you cannot have anything to do 

th the Commission in that regard ¢ 

Mr. Korrovirz. I am not suggesting that there is or should be, no, 

tif you prevent persons who have applications pending before the 

mission in an adjudicatory posture from having ex pane contacts 

th the Commission while that matter is pending, how can they 

ke up other matters with the Commission without creating the 

nearance that they are discussing the merits of their case. 

Air. Rogers of Texas. That is all, Mr. Chairman. 

The Cuamman. Mr. Beelar. 

Mr, Brevar. Mr. Chairman, I would like before we leave this sub- 

et to state what I believe are some basic principles relative to this 


ol I think when we are talking about what is proper conduct and 
yproper conduct that we are covering the whole spectrum here from 
rruption at one end to constitutional privilege at the other. _ 
When there is ex parte maneuvering in adjudicatory proceedings, 
my mind that is corruption. iY 

On the other hand, if we attempt to deprive the citizen of the right 
consult with these agencies on nonadjudicatory matters, we are 
en abridging a constitutional privilege, because the citizen’s right 
t petition is not confined to Congress. It applies to the whole 
overnment. 

I think in all nonadjudicatory matters that the citizen should have 
ess to the agency, free access to the agency, and if we cut this out 
eare going to do great harm. 
What we have today is a situation before these agencies which 
ould be comparable to a law which said that a constituent could 
ot talk to any Member of Congress about pending legislation. 

It seems to me this is a very serious thing. There is a cloud on 
hat is proper activity, and right now it is unfair to agency mem- 
ars, to agency staff people, and to lawyers, and to citizens who have 
usiness before these agencies. 

We need legislation to clear up this very difficult ambiguity. I 
hink we can readily agree that ex parte activities in the adjudicatory 
unction should be outlawed. Just three qualifications on that. 

In the first place, this prohibition should apply only to decisional 
ersonnel. 

In the second place, it should apply only to the pendency of the 
ase, and in my view of the pendency of the case, the controversy starts 
vhen the agency issues the notice of hearing, and I think we must also 
ven in courtlike proceedings recognize that there are certain proper 
x activities. 

en we come to the lawmaking aspect, the ex parte concept has no 
pplication to legislative concept. It isa judicial concept. 

erefore, the ex parte prohibition should have no application to 
gency executive, legislative, or rulemaking functions. 

I think we should immediately recognize that there are occasions of 
hisconduct in legislative matters. There is overreaching, and gift 
naking, and that sort of thing. 
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I think Mr. Lishman is concerned about what is proper conduct ip 
the agencies’ rulemaking proceedings, but that is a different question 
in my judgment than outlutring improper ex parte conduct. 

I think the committee is concerned with the problem as to how do 
we draw the line between what is proper and improper. 

I have personal experience and participated in about 2 years of jp. 
tensive committee activity on this subject I think I can state fron 
our experience that it is not going to be possible to arrive at ironclad 
definitions of adjudication or rulemaking. 

In the first place, adjudications are now pretty well defined in lay 
Rulemaking is defined perhaps imperfectly, but it is defined. : 

However, even if we could define completely what is adjudication 
and what is rulemaking, this would still not meet the problem, becang, 
you still have the problem of applying definitions in a particular 
proceeding. 

Therefore, it seems to me that the thing to do is make it clear at the 
outset of each proceeding whether or not it is going to be under the 
adjudicatory rules or under the legislative rules, and this can be done 
if the agencies’ notice of hearing in each case is required to state 
whether it is or is not an adjudicatory matter or a rulemaking matter, 

This provision is contained in H.R. 6774, so I think we need to recog. 
nize that we are dealing with a difficult problem which is important, 
which is urgent, and I think that it is ripe for legislation and I think 
the attempt of H.R. 6774 is to deal with the aspect of a rifle shot on 
one target and not attempt to cover other matters, even though we 
recognize that there are many other important matters also. 

r, Sprincer. Can you define “proceeding” then? The word “pro- 
ceeding” is the important part of your bill. 

I take it from what you have said here that you are saying that any 
proceeding is one which is in the nature of an adjudicatory one. 

Mr. Brevar. I think the line is drawn. The line is drawn on those 
proceedings in which a citizen has a right to a hearing. The inei- 
dent of a right to a hearing is that the case will be decided on the 
hearing record. 

H.R. 6774 ties into the law set forth in the Administrative Pro- 
cedure Act. 

Mr. Sprincer. I understand that, but still none of you lawyers as 
far as I can see ever talk about the public interest. You are talking 
about your own litigants’ interest. Every one of you are talking 
about the interest of a litigant which you represent, but a large partof 
what grew out of last year’s hearings was the fact that there was 
public interest. 

The question is, what should be the public interest ? 

You are saying you can go in and talk with the Commissioner about 
all these things that are in the public interest. You can talk to them 


about that, but you cannot talk about the matters in which one of you 
lawyers is a litigant against another lawyer. : 
A great part of what these hearings are about is the broad public 
interest, and if you can go in and discuss the public interest in these 
matters, then that is not contained in either one of the bills. 
Mr. Brerar. It seems to me if we are talking about an adjudicatory 
proceeding, there are appropriate procedures for an expression of 





M 


ic interes 


ations 
tf we are t: 
that the agen 
State or Fede 
Mr. Sprine 
committee, an 
or not, is the 
isthe public 
get up an are: 
together. ce 
are to 
Teske it tha 
It might not 
it you would 
the chairman 


any matter se 
ws it might 1 
community. 
That woulc 
going to take 


ou are goin; 
ed public 
what you ger 


(ommission, 
Mr. Bee.at 
int to open 
with any citiz 
Mr. SprING 
tohave the in 
not saying th: 
is you believe 
person Who m 
talking about 
how it influen 
Mr. Beenat 
wencies is th 
private inter 
, in givi 
area 
After all, | 
ervice is rene 
interest, and 1 
lever adequa: 
vithanyone t 
Mr. Serine 
Mr. Bernat 
The Cuarm 
deal, which i: 
ind now this 
tothe other t 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 133 


'¢ interest, both in public counsel and in the appearance of public 
nizations. 

we are talking about conference discussions, then it seems to me 
the agency is completely open to the visits of any public officials, 
sor Federal. 

- Sprincer. A major quesion now that is pending before this 
nittee, and I do not know whether we have arrived at this thing 
ot, is the question of deintermixture of VHF and UHF, and that 
@ public interest, as to what takes place there, as to whether you 
p an area of VHF or UHF or whether or not you put those two 
ther. It affects the communities and the type of reception they 
ying to be able to receive and all that goes with it. 

ake it that somewhere there might be a rule they might enter into. 
ight not be public. It might be a matter of policy, but I take 
uu would be able to go and discuss with the Commission and with 
hairman of this Commission as to whether or not that is a good 
ud thing, because there is not anything adjudicated. There is not 
matter set down for hearing as to what is going to be done, except 
; might involve two conflicting interests or stations in the same 
munity. 

hat would be an adjudicatory interest as to whether or not you are 
g to take one out and put one in, but the question as to whether 
are going to have VHF and UHF together or not together is a 
dd public interest matter. And that is one, as I understand from 
t you gentlemen said, that you could go in and discuss with the 
mission, as to whether or not that is good public policy. 

r. Beewar. I think all agency policy formulation should be sub- 
to open and free discussion and consultation and conferences 
Jany citizen and any Government official. 

ir. Sprincer. If you said that then, I do think that you are going 
ave the industry down there largely influencing or trying to—I am 
saying that they can—influence the Commissioner or Commission 
ou believe it ought to be done, or as the interest of any particular 
on who may be interested in this problem may dictate. And Iam 
ing about whether it is a UHF or VHF station, depending on 
it influences his own interest in the station. 

ir. BeeLar. It seems to me that one of the high purposes of these 
ncies is that of reconciling the public interest with the particular 
rate interest. It is not a matter of conflict. It is one of recon- 
ig, in giving balance and effect to the public interest and the pri- 
» interest. 

fter all, unless private persons are granted these facilities, no 
rice is rendered to the public, so it is one of reconciling the public 
rest, and I am simply saying that the Commission’s information is 
er adequate or complete and they should have freedom to confer 
hanyone that has anything of importance to discuss with them. 

Ir. Sprincer. At least I have your point of view on that. 

fr. Beetar. Thank you. 

the Cuarrman. Gentlemen, we could go on and discuss this a great 
l, which is reptitious of what we had yesterday for over an hour 
lnow this morning for nearly an hour. We simply have to get on 
the other topics or we are not going to be able to reach them. 
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tunity to express their views on it and I think we should give ¢ 
a chance to say what they want to. 

Mr. Hancock, I believe you have not had an opportunity, have you) 

Mr. Hancock. No, sir. 

I feel this way, and I am not prepared to suggest that, the adoption 
of such a law as I am going to suggest should be investigated, jg 
necessary at this time. 

I agree in principle with, I think, everything everybody has gqj 
but I can’t define any of it or I can’t by definition say to you why 
should be done. 

I think that the only thing that has been done is point up the prob. 
lem, and I don’t think that anything has been done except point y 
the difficulty in trying to define the problem or what the solution jp 
it is. 

It seems to me, however, that in view of this particular state tha 
we are in and the state of the law, the body of the law that has 
up since the passage of the Administrative Procedure Act, it may 
well be that we have reached the point in the administration of om 
administrative law whereby we ought to consider divorcing from oy 
agencies all adjudicatory processes, and where we might well consider 
the establishment of specialized administrative courts to take over 
and handle all adjudicatory matters before all of these administratiys 
agencies, with the establishment of course in these administrative 
courts the complete judicial process that we have, the regular jud} 
cial process that we have in our courts. 

As I say, I am not prepared to say that should or should not bp 
done. I do believe that it should be considered as a possible answer 
to the difficult problem that we know we all face. 

The Cuatrman. Mr. McGannon. 

Mr. Quaat. He isn’t here today. 

Tam Mr. Quaal. 

The Cuarrman. I am sorry that Mr. McGannon could not be back 
with us today, but I understand he has asked to submit a statement 
on this for the record and he may do so at this point without objection. 

(Statement of Mr. McGannon is vepredaced at the end of the Fed- 
eral Communications Commission discussion. ) 

The Cuatrman. Mr. Quaal, you did not get to use much time 
yesterday. 

Mr. Quaau. Mr. Chairman, yesterday Chairman Doerfer made in 
my opinion a very cogent presentation of the problem. It has been 
restated in part and enlarged upon by Mr. Beelar and I am in general 
agreement with Mr. Beelar’s statement. 

I think we could sit here for countless hours, Mr. Chairman, and 
discuss the very details of the problem. When we get right down to 
the practical approaches, the Commission is going to have to, to u% 


There are two members of this panel that have not yet had an oppor 


the words of Mr. Fletcher, set the ground rules in each pr 
as it comes before it. 

That is basically the approach that I think has to be pe 
because certainly the need of the legislation that has been discussed 
here, what phraseology can be implied, I don’t know, but I think this 
has been a healthy discussion and what it leads to is the fact that 
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Commission must of necessity specialize the ground rules at the 
ofany particular proceeding being established” 
he CHAIRMAN. In other words, legislation then, do I understand 
to say, in a different way, is needed to give guidance, and the 
mission should have the authority that is flexible enough to do the 
r. Quaat. Exactly, Mr. Chairman. As a practical matter, I 
kthat it is the only solution. 
he CoairMAN. Mr. Doerfer, you wanted to make some other com- 
t. 
r, Dorrrer. I merely wanted to offer for the record some factual 
rmation which I think will be helpful in understanding the 
blem at hand. 
wanted to point out first of all that we have a document entitled 
+ of Committees and Other Special Assignments to the Com- 
jon and the Staff.” I don’t think it can be reproduced in sufficient 
ies to take care of all of the people who may want one. I am 
ig to attempt to get one for each member of the committee and 
each member participating in the panel. 
he reason that I am offering this is to indicate that both the com- 
sioners and the staff serve on many committees, which are made 
of members of the industry, not necessarily the broadcasting indus- 
but members representing all aspects of the communications 
ustry. oe 
tis also made up of individuals who represent different depart- 
its of the Federal and State Governments. 
he point that I wish to make is that in the participation of these 
mittees, which is in furtherance of a statutory direction, and I 
ld like to point out the section, section 303 (g) provides that the 
mmission shall : 
tudy new uses for radio, provide for experimental uses of frequencies, and 
erally encourage the larger and more effective use of radio in the public 
rest. 
Then it has another mandate and that is set forth in section 1 of 
act. That requires the Commission to provide: 
Yoridwide wire and radio communication service with adequate facilities at 
sonable charges, for the purpose of the national defense, for the purpose of 
moting safety of life and property through the use of wire and radio com- 
nication, and for the purpose of securing a more effective execution of this 
iey by centralizing authority heretofore granted by law to several agencies— 
cotera.. 
One of the most imporatnt functions of the Commission is outside 
the broadcasting band. We have to consult with people of knowl- 
Band experience and what you might call expertise. They have 
lp us and we cooperate with them in preparing for international 
nferences. , 
These very same people may be representing companies who have 
igation or adjudicatory matters pending before the Commission, and 
lit Mr. Koplovitz was trying to say I think was, the very fact that 
Hindividual or a company may have adjudicatory matters before 
®Commission should not. throw a cloud of suspicion about them be- 
ise they are participating in other matters, which is a statutory 
mnction of the Commission. | 
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I think specifically what he had in mind was that suggestion where. 
by all conversations, telephone calls and all correspondence, should by 
made a matter of record. If that were the case, we could not carry 
on in any practical manner at all these statutory directives, and the 
reason I say that is this: 

I have no trouble at all in taking any correspondence and maki 
it a part of a record excepting I may not know, and it is perfect] 
sible for seven commissioners not to know, that a certain matter 1s in 
litigation or that the correspondence which I received concerns som 
matter that is in an adjudicatory process. 

We don’t try cases. We don’t see these people at all. We do no 
see their petitions or their applications for licenses. We don’t sy 
their motions for enlarging the issues. All of these things are han. 
dled on the staff level. 

It may be we don’t see the original protest which initiates the a4. 
judicatory proceeding. 

All of these things can be in our shops for weeks and literally for 
months before we know that matter ever is in an adjudicatory postur, 

For a commission to check to determine whether or not it is an ad. 
judication is too time-consuming. 

Then I have another problem with telephone calls. I don’t think 
that the people who suggested that thought for one moment that we 
may have a regular trial, or a court case, or whatever you may call it 
to determine what was said in that conversation and who said it, | 
get calls from people I never heard of before, and some of them in- 

icate that they know me intimately, and then we get to arguing about 
what he said and what I said later on before whom ? 

Before some tribunal, and in the meantime this matter is on the 
shelf in the Commission shop. 

Congressman Springer asked how about the public? 

What is the public interest ? 

Well, certainly in an adjudicatory matter the public interest is 
justice and fairness if you can possibly get it. You don’t get it at 
alltimes. You don’t even get it in the courts. 

There are more judges in jail today for corrupt practices than there 
are commissioners on State and Federal commissions in the history 
of regulation. 

Mr. Rogers of Texas. If the gentleman will yield right there, that 
would be possibly very easy because there are a lot more judges than 
there are commissioners. 

Mr. Dorrrer. Well, there are an awful lot. 
course, State commissioners. 

I think in all seriousness that the prime public interest and the rule 
making process is not fairness. That may be shocking. Be 

Fairness is ultimately in the public interest, but in rulemaking it 
is intelligence and expedition. If it were not so, it would have been 


I am including, of 


a simple matter for Congress, in establishing the administrative agen- 
cies, to throw about it the adjudicatory process. It was more inter- 
ested in finding practical solutions to complex problems that the ad- 
ministrative agency was invented. 

Delayed justice is another way of saying denying justice, and that 
is true of the courts, and it certainly is more true with respect to the 
administrative process. 
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(can think of nothing more harmful to the public interest, for 
mmission to be so burdened and entrusted with a procedure which 
ther suits nor is adapted to what its primary function is, than to 
upon it this long-drawn out due process. _ 
tay reiterate a statement I made publicly, if. any man was 
r charged with murder or a capital offense and he could get his 
er to change venue and get it before the FCC, I could guarantee 
n that his client would probably die of old age before the doors 
the bastille would closeonhim. _ ; 
The simplest matter down there is subject to some legal maneuver, 
j with some overzealous cautious approach that it has to be fair, 
ll, there are times when this country cannot stand still to wait for 
,ultimate final last grain of justice. It has to move along. 
Mr. Rocers of Texas. Mr. Doerfer, if you will yield right there 
y, and you are getting right to the point in this situation about 
ay, do you not think that a lot of that is attributable to the fact 
t the ground rules more or less have been made as we go along on 
se different things and that there is nothing actually concrete 
t a lawyer can sink his teeth into. 
ne statement here that disturbed me this morning was by Mr. 
plovitz when he was talking about a stranger to the radio business 
ning into it, and he said he comes to Washington and talks to his 
orney. : ' ’ ; 
Why would it not be all right for him to talk to his attorney in 
dunk Center ? 
Nan we not set up rules and regulations that that fellow would 
ow as well as some Washington lawyer, or are we setting up some 
alty situation here where you cannot get before the FCC because 
1 do not know the rules, because they are like a railroad timetable— 
y will change without notice and no one knows what they are except 
neone who has an inside route to the Commission to find out what 
» rules are, and a country boy like myself or some others in my 
trict do not know where to go when they get up here? 
[think something ought to be done to lay down some concrete pro- 
lural rules in this thing to where a man practicing in Albuquerque, 
Mex., would have the same rights and the same consideration as 
s stranger who came to Washington. 
Mr. Dorrrer. I certainly agree with you, and I think that that is 
ypoint that Mr. Swezey made yesterday, and by reason of the San- 
mon case and because of the different interpretations that are 
ndied around nobody knows, especially the people in the sticks, 
at they can and cannot do. 
Mr. Rogers of Texas. That isexactly right. 
The Cuarrman. Mr. Doerfer, would you agree with what was said 
terday by one of the members of the panel—that in rulemaking 
oeedings, so long as it was a procedure affecting the general situa- 
m across the board, the public interest, then ex parte contacts should 
permitted, but where the application of it would apply only to 
¢or two or very few individuals and valuable property might be 
ven as a result thereof, it should not be permitted ? 
Mr. Dorrrer. I would tend that way, except to caution the Chair- 
i that very broad rulemaking may adversely affect just one or two 
lividuals or a very few individuals, so that isn’t really the test. 


45253—59——_10 
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I think that the test which I have been thinking about is where y, 
have an established general rule, where we have established a pattern, 
and then there is an application for a variance. 

We may well consider in that particular case whether or not this 
is one which is going to develop into primarily a contest between on 
or two individuals. Whether it is a valuable thing or not is not to 
important. It depends upon whether it really gets localized. 

The Cuarrman. The problem that we are trying to reach, I would 
say, respectfully, Mr. Chairman, results from those particular matter, 
where there are valuable properties that are given as a result thereof 

We did not find in our investigations and in our studies, as a matte 
of fact, over the last several years, any particular problem with any. 
thing where there is nothing of value that is going to go as a result of it, 

Mr. Dorrrer. Well, I was thinking, of course, of some of the use 
made of radio frequencies in which there is not too much money 
involved. 

To me, an amateur who has certain rights to use a frequency, if that 
is taken away from him under circumstances which I indicated, that 
may not be a substantial valuable right, but to him it is most important, 

All I am trying to do is to suggest that the value is not always the 
criteria as to whether or not it gets into this adjudicatory posture, 
It is most difficult. 

The Cuamman. We are going to get into the specific discussion of 
those later on on the bill, but I will say respectfully that one of the 
biggest problems is where the line has Sed drawn, and it seems that 
there is a general feeling on the part of some that it should not be 
interfered with. 

I am saying from what this committee has discovered there ought 
to be some rules and guidance along there somewhere. We started 
out in this thing earlier in this year, asking everybody to help the 
committee with it, and unfortunately, the way I see it, we are not 
getting much help out of it, but we are getting all kinds of reasons 
why nothing should be done. 

I think we are going to have to come to grips with the thing sooner 
or later. 

Mr. Dorrrer. Mr. Chairman, what I am trying to say is this: In 
the first place, I have given a good deal of thought to it for more than 
a year and I always come right out of the same door that I went in. 

If a certain school of thought is going to urge this Congress that 
what is more important is the protection or a procedural device which 
will extol fairness and repr chit: then you betta give very serious 
consideration to revamping the entire concept of an administrative 
agency. 

Phe Cakitkeale: I do not see that at all, Mr. Chairman. I just can- 
not see that viewpoint at all, because we are living in an age as Men- 
bers of Congress and where you or anyone else who has to make a 
decision are suffering under highly competitive procedures and the 
pressure has become terrific. 

It seems to me that we ought to have some way of setting up guide- 
lines where the individuals themselves, all of us, should say, “Well, 


there is a fair rule about this thing and let’s follow it,” instead of 
leaving the thing wide open for an individual to do anything he wants 
to and say this is the way it ought to be. 
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grant you that 99 percent of the time everything is all right, but 

s that other 1 percent that has caused so much trouble and has set 

American people in the last few years. 

fr. Dorrrer. | may suggest that when people come to the Com- 

sion in rulemaking, be they lawyers or representatives of the 

ustry, they are not all on one side. You can have just as bitter 

test in the rulemaking proceeding as you can in an adjudicatory 

ter. Congress is the one, and I agree with it, who assigned the 

y of protecting the public interest to the Commissioners. 

hey represent the public, and that is the thing where I think it is 

nifestly unfair to handcuff a Commissioner and say he cannot go 

and look for himself. 

(do agree with you when he makes up his mind and if the motivat- 

reason is something that he got outside the record, he should put 

tin the record. If there is a contest between two engineers and 

0 to the Library of Congress and I make up my own mind, the 

st I could do was to say where I got it and set it forth, but I 

mld not be proscribed from going to the Library of Congress be- 

se I am representing the public. 

[he CuoarrMAN. We will get to those more specific items, but I 

nk at this time we better pass on to the next topic or we are not 

ng to get through at all. 

Mr. Dorrerr. May I have leave to file this? 

The CuarrMan. Yes, you may file that, Mr. Doerfer, and I want to 

tin the record a copy of a letter which you addressed to the com- 

tee, dated June 15, 1959, together with the organizational charts 

J other things with reference to the organization of the Commis- 

D. 

(Information referred to by both Mr. Doerfer and the Chairman 

reproduced at the end of the Federal Communication Commission 

cussion. ) 

The Cuarrman. Mr. FitzGerald, in discussing the first topic so 
, 1 think we have gotten over into some of the others too, to tell 

u the truth about it, but you have a statement. Will you file that 

the record, because of the little time now, and then summarize it? 

Mr. FirzGrratp. Mr. Chairman, this is topic 4 you are referring 

that you want to go to? 

Mine was topic 4. 

TheCuarrman. Iamsorry. I mean topic 2. 

Mr, CunnincuaAm. I have topic 2, Mr. Chairman, the role of the 

aring examiners. 

The Cuarrman. Yes. 

Mr. Cunnincuam. If it is your pleasure, I would be glad to make 

y statement part of the record and summarize it, if I may. 

The Cuamman. Yes, very well. You may have that privilege. We 

nild appreciate your doing it. 

(Prepared statement of Mr. Cunningham is reproduced at the end 

Federal Communications Commission discussion.) 

Mr. CunnINGHAM. Very well. 

What I have done, sir, is to give you the benefit of my experience 

er a period of 12 years with the hearing examiner system, serving 

‘a hearing examiner and as chief hearing examiner of the Federal 

mmhunications Commission. 
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In accordance with the committee’s wishes, I will outline the Jeg; 
lative measures which I believe are necessary to increase the effectiye. 
ness of the hearing examiners and to improve their stature. 

I have enumerated three strengths and five weaknesses. The obyj. 
ous Seen in my judgment, of the hearing examiner system is tha 
if properly administered it insures to litigating parties before Goy 
ernment agencies that their cases will be heard i a competent ju. 
dicial officer who hears the testimony of witnesses, judges thejp 
credibility, if evidence in the case is oral, rules upon the admissibility 
of evidence, controls and directs the conduct of proceedings, pre 
and issues initial or recommended decisions based upon evidence of 
— in short, one who functions almost indistinguishably as a trig] 
judge. 

The system permits independent judicious treatment. of litigation 
by a hearing officer who is entirely free from outside influence, 

The second strength is that the system in large measure has the 
effect of freeing agency members from the burden of judicial detail 
and thus enables them to devote more time and energy to the cop. 
sideration and formulation of agency policy. 

Third, the system encourages lawyers and litigants to prepare cases 
properly so that an adequate record may be presented ultimately for 
agency consideration. In this area, of course, much depends upon 
the skill of the practitioners and of the individual hearing examiners 
in separating essentials from unessentials. 

A strong and aggressive hearing examiner is in a position to stim- 
ulate litigants to develop an orderly and logical evidentiary record 
free from trivia. 

The first weakness that I have enumerated is the prohibition in the 
statute that a hearing examiner in the Federal Communications Com- 
mission may not consult any person on any fact or any question of law 
in issue in the entire proceeding. 

As we construe that, and I think we must construe it in this matter, 
one hearing examiner cannot discuss i phase of his case, either 
while his hearing is in progress or while he is writing his initial 
decision, even with an associate hearing examiner who works at his 
elbow. 

I think that is unfortunate. 

Both the Administrative Procedure Act, section 5(c), and par- 
ticularly section 409(c)(1) of the Communications Act, contains 
this prohibition. 

Section 409(c) (1) provides that the examiner shall not talk ques- 
tions of law or fact, and the Administrative Procedure Act provides 
the examiner shall not discuss questions of fact in issue. 

I have suggested for the reasons given in the statement that section 
409(c) (1), or the Administrative Procedure Act itself, be amended 
to make clear that hearing examiners may at least consult with their 
associate hearing examiners during the progress of their hearings and 
while preparing their initial decisions. 

While it is possible that Congress may not have intended the 
statutes to have this effect, for it is common knowledge that trial 
judges are not precluded from discussing their cases with other trial 
judges, the provision cited does so operate, with the result that errors 
of judgment, which are bound to occur, might have been avoided if 
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individual hearing examiners could have felt free to discuss their 
blems with their confreres. 

n the event consultations among hearing examiners were per- 
ted, I believe that such substantial economies in time, effort, in 
ernment funds would result. Thus, it is likely that legal prob- 
s presently confronting one hearing examiner may have been 
roughly studied and briefed by an associate hearing examiner in 
ther case, and the results of the latter’s studies could be utilized 
he former. oe Ea 
requently, the same problems are under consideration in different 
ceedings being conducted at the same time by several hearing ex- 
ners. Full and free consultations among them would not only 
s time but would result undoubtedly in substantial unanimity of 
ngs and decisions with regard to the problems involved. 

foreover, this lack of flexibility is calculated to result in conflicting 
tment of the same problem or question by different hearing ex- 
ners. 

the second weakness is due to the fact that stress is laid upon the 
irability or necessity of independence on the part of hearing ex- 
mers, even by the agency employing them. It is difficult, if not 
yssible, for such agency to impose effective supervision of their 
k. 

Vhile this absolute independence may be desirable to the extent 
t substantive matters in the process of reaching adjudications are 
olved, it is nevertheless undesirable where the hearing examiners, 
ause of heavy workloads or for other reasons, are unable to dispose 
litigation with the degree of expedition reasonably expected, not 
y from the standpoint of the interest of litigants themselves, but, 
yell, from the standpoint of the public interest. 

Inder the 1952 amendments to the Communications Act, the officer 
oficers conducting a hearing to which subsection A of the act, sec- 
1 409, applies, shall prepare and file an initial decision, except 
ere the hearing officer becomes unavailable to the Commission or 
ere the Commission finds upon the record that due and timely execu- 
n of its functions imperatively and unavoidably require that the 
ord be certified to the Commission for initial or final decision. 

fhe third weakness is that if one of the objectives of the hearing 
miner is to expedite judicial functions of administrative agencies, 
) requirement that their initial decisions in all instances contain 
clusions of law as well as findings of fact sometimes operates to 
vart this purpose, in my judgment. 

instances arise where the conclusions of examiners on legal and 
licy questions are of little or no assistance in resolving the basic 
oblems presented to the Commission, and if the agencies were by 
r given latitude in the matter of directing certifications of records, 
wit, together with the findings of basic facts by the hearing ex- 
iners, the decisional process would be substantially expedited in 
ch cases. 

Fifth, which I think is the most important one and I know the most 
atroversial one, is as follows. Although it achieved effectively the 
sired separation of adjudicatory functions with the several agencies, 
¢Administrative Procedure Act would appear to have nullified one 
the basic benefits which was sought by the measure, for in section 8 
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it conferred upon the agency the identical powers which it gave to thy 
hearing examiners, namely: 

Whenever such officers (hearing examiners) make the initial decision and 
in the absence of either an appeal to the agency or review upon motion of 
agency within time provided by rule, such decision shall without further Proceed. 
ings then become the decision of the agency. On appeal from or review of the 
initial decisions of such officers the agency shall, except as it may limit the 
asSues upon notice or by rule, have all the powers which it would have in making 
the initial decision. 

Thus the agency still occupies the dual status held prior to th 
passage of the act, for it is free, upon its own motion or upon motion 
of any party to a proceeding, to revise or to reject totally both th 
findings of fact and the conclusions of the hearing examiners. 

The purpose of the creation of the independent position of the 
hearing examiner would, accordingly, appear to have been defeated 
in large measure, and the stature of hearing examiners remains de. 
pendent upon the reliance which the agency places in them. 

This is believed to be a fundamental weakness in the role of hear. 
ing examiners which detracts substantially from their stature and 
effectiveness. It is a condition which apparently was not given 
detailed consideration at the time of the adoption of the Administry. 
tive Procedure Act. 

It would appear that the full potential value of the hearing ex. 
aminer system to the agencies cannot now be realized, for an appli- 
cant, if unsuccessful before the hearing examiner, may further aé- 
vance his claim before a second tribunal, the agency itself. 

Legislative proposals have been advanced with the intent of cor. 
recting different fundamental weaknesses in the Administrative Pro- 
cedure Act. The American Bar Association proposed code of Fed- 
eral administrative procedure, proposed section 1007, would severely 
limit the power of the agencies in the review of the findings of fact 
of the hearing examiners. 

The Commission on Organization of the Executive Branch of the 
Government, the Hoover Commission, by its report, would limit the 
review functions of the agency, except for questions of policies dele- 
gated to the agency by Congress, to the review that a court has upon 
appeals from agency decisions. 

In considering these and other legislative proposals, it should be 
understood that it is the agencies, and not their hearing examiners, 
which, under the present organizational plan of Congress, have the 
responsibility for the end product of their administrative proceed- 
ings. That end product in the adjudicatory functions must rest on 
basic relevant facts in all cases. 

Similarly, it is the agencies and not the hearing examiners which 
are the interpreters of the law and policymakers, and their decisions 
in these respects are binding upon the hearing examiners. 

Thus, it is the agencies under existing law which possess the power 
and any attempt to limit this power and place any portion of it in the 
hands of the examiners could result in a basic change in the organl- 
zational scheme prescribed by Congress. 

My proposal in that behalf is that the Administrative Procedure 
Act of 1946 be amended to provide that— 


Findings of fact by the hearing examiner shall be conclusive unless not sup 
ported by substantial evidence. 
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nquestionably, this would be the most effective means of increas- 
the usefulness as well as the stature of the hearing officers in the 
sral service. 

he last weakness I have is that notwithstanding the stress laid by 
system upon the desirability of having independence of judgment 
he part of hearing examiners, the system does not. provide them 
the dignity or the stature commensurate with the importance 
neir work. At least that is our judgment. 

‘the hearing examiners are to be considered as performing judicial 
tions, and I believe they must be so considered, the positions which 
hold should be elevated both in title and in salary to conform 
» closely with the status held by certain judicial officers of the 
eral courts, possibly by commissioners of the U.S. Court of Claims. 
he Attorney General’s Committee studying the Administrative 
cedure Act of 1946 recommended that the salary of hearing exam- 
s should be $7,500 per annum at a time when Members of Con- 
s, agency heads, and Federal district court judges received $10,000 
annum. ° . ° s ° 

ongress, however, provided in the Administrative Procedure Act 
hearing examiners should receive compensation prescribed by the 
il Service Commission independent of agency recommendations 
atings, and in accordance with the Classification Act of 1923. 
nder the Federal Employees Salary Increase Act of 1958, the 
ry range for the GS-15 hearing examiner grade, which is the 
imum, is from $12,770 per year to $13,790 per year, in comparison 
alaries of the Members of Congress and the U.S. district court 
pes Of $22,500 per annum and of agency heads of $20,000 per 
um 


think it is generally felt that if qualified persons are to be attracted 
hese important hearing examiner positions, and if capable incum- 
tsof such positions are to be retained in the service, it is imperative 
legislative measures be adopted whereby the payment of salaries 
mensurate with the importance of duties is provided. 

n that behalf, I recommend that the Administrative Procedure Act 
(946 be amended to provide for an improvement in the salary, posi- 
, classification, and title of hearing examiners whereby they may 
wcorded a status equal to the commissioners of the U.S. Court of 


ims, 
his should be done, however, with due regard to the nature of the 
gation with which each agency using the hearing examiner system 
oncerned, for obviously the adjudication of a social security claim, 
me illustration, cannot be placed on the same level of difficulty or 
ortance as is the licensing of an important facility in the public 
nain. 
Ne believe that the title “hearing examiner” should be changed to 
aring commissioner.” 

you,sir. I believe that completes my statement. 
ir. Rocers of Texas (presiding). Thank you, Mr. Cunningham. 
Do you feel that all examiners should have licenses to practice law? 
ir. ConntncHAm. I do, sir; yes, sir. 
ir. Rogers of Texas. Your position, summed up, is simply this: 
iat an examiner should be placed in the position of more or less 
udge of a trial court of record where the subsequent proceedings 
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concerning whatever he has concerned himself with will be a directive 
only toward ible errors he might have made rather than a trial de 
novo of the whole question involved ? 

Mr. CunnincuaM. That is my feeling, sir. 

Mr. Rocrrs of Texas. Do you agree that the examiners in the py. 

ort of Congress in the first instance were intended to be only Pi 
ders ? 

Mr. Cunnineuam. No, sir; I do not. 

Mr. Rogers of Texas. You think that they were intended by the 
Congress to have been factfinders and also equipped to render a de. 
cision on the facts that they found ? 

Mr. CunnineHaM. Exactly that, sir. 

Mr. Rogers of Texas. You think then that of course the examine 
himself should be in the position of making policy ? 

Mr. Cunnineuam. No,sir;I donot. I think that is for the agency 
head, sir. 

Mr. Rocers of Texas. Let me ask you this question, Mr. Cunning. 
ham: If your recommendation was followed out, an examiner woul 
have more power than the Supreme Court, would he not ? 

Mr. Cunntncuam. I would not think so, sir. 

My recommendation is, and I think you have reference to the sub. 
stantial evidence proposal—— 

Mr. Rocers of Texas. Yes, sir; I do. 

Mr. CunnincHaM. Where a finding of fact by a hearing examiner 
is supported by substantial evidence in the record, then the findi 
shall be conclusive from the standpoint of that proceeding as the find- 
ing of a court of record would be conclusive as far as that proceeding 
is concerned, but from the standpoint of policy, I am not suggesting 
at all there be any interference with the policymaking of the Conm- 
mission. 

Mr. Rogers of Texas. However, Mr. Cunningham, you are writing 
the factfindings and it would be a pretty poor examiner if he hada 
certain philosophy in his mind that he could not write factfindi 
to support his conclusions of law so that the court, under the 
stantial evidence rule, could not set them aside, would he not? 

Mr. Cunnincuam. What I had in mind, sir, was this, precisely: 
Where a hearing examiner hears a case and sits in it for a period of 
6 months and lives with it sometimes for a period of a year ora 
year and a half, and he knows that record and he knows those wit- 
nesses, having observed them, he knows what their demeanor has 
been while they were on the witness stand, he makes findings of fact 
supported by some substantial evidence in the record, my feeling is 
that all inescapable inferences from the findings that he has made 
should be binding on the Commission and upon everyone from the 
standpoint of that proceeding. 

That is as far as I go. I do not mean to suggest that any of the 
policy functions of the Commission should be absorbed by the hear- 
ing examiner; just purely the adjudicatory. 

(Letter of Mr. Doerfer, dated July 2, 1959, giving the Commis- 


sion’s views on the matter discussed by Mr. Cunningham is repro 
duced at the end of the Federal Communications Commission dis 
cussion.) 

Mr. Rocers of Texas. I think we better move on to the panel. 
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Who wants to take on this statement first ? 
Mr. Jarre. I think this matter, the role and significance of the trial 
aminer, Mr. Chairman, is of tremendous importance and I would 
eto make a statement at this time. 
] do not place my emphasis on the trial examiner simply on the 
sis of elevating the dignity of trial examiners and getting a better 
cision. I think we need a better decision not only from the point of 
ww of fairness of the parties, but this seems to me just as important 
point, we need a better decision so that it is a decision which the 
mmission itself won’t have to make. 
[relate this very closely to the fourth problem that you have put 
fore us, the efficiency of the Commission. 
We talk constantly about the burdens placed upon the Commission, 
d1 think they have an enormous job. They have a whole range of 
mendous policymaking functions, mostly bound up with the rule- 
uking function. However, we are never prepared to do anything 
out it or make any sacrifice. 
It seems to me that there are certain kinds of functions that the 
ial examiners can perform nearly as well as the Commissioners, 
aybe not absolutely as well, but nearly as well, and there are certain 
nds of functions which only the Commissioners can perform. 
Only the Commission can perform the rulemaking and general 
licymaking functions. However, it seems to me that once the Com- 
ission has laid down the general policy for deciding cases, we ought 
be able to get good enough trial examiners who are able to carry 
tthe application of these policies. 
I think, Mr. Chairman, that in a question which you put to Mr. 
mningham you pointed up what is a weakness in Mr. Cunningham’s 
sentation, namely, that the application of these policy directives 
ill to some extent, not just involve factfinding, but will involve a 
tle bit of policymaking. 
That is very true in the granting of licenses, in comparative 
ensing. 
What, for example, does diversification mean ? 
It can mean a lot of different things, depending on just exactly how 
m feel about it. However, as long as the Commission isn’t able to 
ake this thing any more precise, it seems to me that it might just 
jwell be done by a good trial examiner as by the Commission. 
I don’t mean the Commission should have no jurisdiction. I think 
ey should have, but they should only take a case from the trial 
aminer under two conditions, it seems to me: 
First, if they think the trial examiner has made a terrible boner in 
plying their standards, and they can — out that boner; or, 

condly, they want to change the policy. 
In other words, I think they should get themselves in the attitude, 
nd I think it is more a question of getting them in the attitude than 
assing precise statutes about it. 
The Commission should be in the attitude where they are willing 
) let the trial examiner have the last word unless they have really 
mething significant to add to that situation, and save their energies 
rthe more important job. 
Mr. Rocers of Texas. How do you suggest that that be brought to 
he attention of the Commission ? 
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Mr. Jarre. I think it should be brought to the attention of the 
mission in this way: Not by embodying in the statute a provision thy 
the Commission cannot reverse except when the findings are not gy 
ported by substantia] evidence. P 

I don’t think this should be made another legal issue that could by 
reviewed by courts. I don’t think that is the way to do it. 

I think there should be a directive in the legislation that the Cop. 
mission does not have to allow an appeal from a trial examiner ex 
on certain stated conditions in their rules, and I think a general dings. 
tive could be given to the Commission as to the considerations that 
should guide the Commission in taking cases from trial examiners, | 
don’t think it should be madea matter of law. I don’t think you should 
be able to raise in the court that the Commission took the case an( 
the wrong kind of case, but it seems to me that. this is a tradition that 
could be Duilt up by any self-respecting commission, and that as 
come to appreciate the place where they could best spend their energies, 
they will best spend their energies. 

Mr. Rocers of Texas. You mean, Professor, that if the Commissig, 
as such did not take it from the trial examiner, we will say upon an 
application similar to an application for writ of certiorari, it would 
be considered as an indirect affirmance of what the trial examiner did! 

Mr. Jarre. Not necessarily, but it would be a final decision, and could 
only be then appealed to the court; that is, if the Commission refused 
to take it, that would be the end of the matter. 

I think we have reached the stage in our administrative procedure 
where we can do that. I don’t think we could do it at the beginning, 
but we have worked out standards in all the different agencies for 
deciding these particular cases and I think we have now reached 
the stage of maturity, and that requires that we make the trial ex- 
aminer office a better staffed one, a more important one. 

I am troubled that under the present methods of selecting a trial 
examiner, it may be that we cannot get the type of trial examiner we 
need, and that perhaps we ought to have a separate agency which 
appoints trial examiners. 

Le think that is another matter and it is important and is related to 
this. 

Mr. Rogers of Texas, It is another matter. 

Mr. Flynt. 

Mr. Fiynt. Professor Jaffe, may I ask you a question about your 
statement ? 

One was, you could think of only two instance when the Commission 
should overturn the trial examiner, once when they wanted to change 
policy. Did I understand you correctly ? 

Mr. Jarre. Yes, sir. 

Mr. Fiynt. Do you think that they should attempt to change policy 
after the litigants have made out their case, or attempted to make out 
their case, based on policies that existed at the time the contest arose! 

Mr. Jarre. That depends, Mr. Flynt, on the kind of case it is. 

If it is an application for a license, [ think that it is perfectly ap- 
propriate, because the parties, it is true they put out a certain amount 
of money in getting up their application and what not, but I don't 
think they have acted to such an extent in reliance. 

Anyhow, nobody can rely on the present criteria and say absolutely 
whether on the basis of the present criteria he is going to get a license 
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not. They are too vague and they cannot be made any more specific. 
Jeast there doesn’t seem to be any immediate prospect of that. 
Now, however, if it is a matter in which they have taken deliberate 
jon and you have a final directive of activity involved, I think that 
sbably they should be protected in that situation. 
Mr. Fuxnr. One more question, and I do not mean to be shooting at 
ur statement because it was a very good one and I am sure the panel 
well as the committee members appreciated it and enjoyed it. 
The other one was that the Commission ought not to overturn the 
al examiner unless the Commission feels he has made, would you 
,a terrible boner. ou 
Vr Jarre. 1 would be willing to modify it and say a boner. 
Mr. Fiynt. I was just going to ask you that. 
Suppose they thought that he had made a slight boner, but neverthe- 
sthey thought it was sufficient that they should overturn it. 
Mr. Jarre. I don’t think they should, because these things are too 

e. This thing is partly based on the nature of the jurisdiction 
d work of each agency. 
As you look at any of these license cases, can you say it can only be 
bad boner ¢ 
Mr. Fuynt. Then who would draw the line between a boner and a 
dboner? The Commission? 
Mr, Jarre. It would be the power that the Supreme Court has on 
rtiorari. Is it an important case of not ? 
That is the judgment of the Commission. That is why I would not 
uke it a question of law to be reviewed by the court. 
The responsibility for exercising this kind of jurisdiction would 
‘in the Commission, and they have to make judgments just like 

and lawyers all have to make decisions. 

r. Sprrncer. Mr. Chairman. 
Mr. Rocrrs of Texas. Mr. Springer. 
Mr. Sprincer. What is the tenure of the examiners in the FCC?’ 
Mr. CunnincHAM. They are there until the retirement age is 
ached, sir, at the age of 70. 
Mr. Sprtncer. Are they under civil service? 
Mr. CunnincHam. Yes, sir; they are strictly. 
Mr. Springer. At what point do they become civil service? 
Mr. CunnincHAM. There is an outstanding examination at all 
nes for persons to apply for the different registers of hearing ex- 
niners of the Civil Service Commission, and when vacancies arise 
our hearing examiner positions, we must request certifications of 
mes, three for each vacancy, from the civil service. They establish 
eir qualifications over there entirely. We have no voice in it. 
Mr. Sprincer. Do they require a lawyer? 
Mr. Cunnincuam. I believe that is a basic qualification now. 
Mr. Sprincer. That is a basic qualification ? 
Mr. CunniNGHAM. Yes, sir; I think so. 
Mr. Sprincer. That is all. 
Mr. Fiynt. Mr. Cunningham, I would just like to ask you this 
lestion. 
Do you feel that there should be some requirement for actual 
lal experience or actual law practice experience as a prerequisite for 
trial examiner ? 
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Mr. Cunntncuam. Not. as a prerequisite, sir. I think very yaly. 
able experience would enhance the rating and standing of the jngj. 
vidual on the list, but my experience has been there are very valuable 
useful hearing examiners now employed who never had a day of Jay 
practice. I 

Mr. Fiynt. You think it would be desirable, but not necessary} 

Mr. Cunntncuam. That is right. i 

Mr. Rocers of Texas. Mr. Beelar. 

Mr. Brexar. The trial examiner activity is one of the brighter s 
in this so-called administrative process. There are two things that 
probably contribute to this: 

One, they perform courtlike functions, and also, they have a cep. 
tain security of tenure, barring a reduction in force, so their function 
is pretty well outlined and they don’t have a mixture of activities, 

However, I think the de facto situation is that they have become 
the trial judges of the agency. 

For example, the FCC doesn’t try any cases itself. I think their 
de facto situation has improved in recent years, not because of, but in 
spite of, the statutory law. The law is ambiguous. It is vague and 
it is in conflict. 

I think you can’t examine the trial examiner situation, his job, or 
his salary, unless you also examine his relationship to the agency. 

I think some of the agency members are inclined to feel that they 
are held accountable to Congress and to the courts for a trial decision 
with the full and total responsibility of deciding this case as if they 
tried it, whereas, if you look at some other aspects of the law, you wil] 
find that after an examiner’s report, at least certain categories of re- 
ports, the case goes from the trial examiner to the agency on the bill 
of exceptions. 

If you apply the bill of exceptions concept, then it is a matter of re- 
view and the review should be limited to the exceptions, whereas the 
agency is apt to go off in a complete rewrite job and a complete new 
decision as if there were no trial examiner decision. 

This varies all over, sometimes within the same agencies and among 
agencies. 

From the citizen’s point of view, he wants to know why does this 
agency hearing cost somuch. He also wants to know why does it take 
so long, and he wants to know what does a trial examiner's report 
mean after he gets it, and this is where the law is very vague, because 
the examiner’s report actually at law has no particular status. 

It seems to me that one of the deficiences is that the trial examiner 
doesn’t have adequate control over the trial of the case. 

Someone mentioned rules of evidence. A good examiner can pass 
upon the competency of evidence, but you also have a question of 
revelancy. When you talk about relevancy, you say relevancy to what, 
and when you have vague issues, vague as public interest, it is always 
relevant and the whole attitude is to let everything in for what it is 
worth. So we have hearings which take years instead of months, and 
which take months instead of weeks, and which take weeks instead 
of days. And I think much has to be done to condense these hear- 


ings and have a small claims type of hearing and have conference 
hearings or have actual limitations on time so that we can get these 
cases tried and decided quickly. These are some of the problems. 
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certainly agree that the trial examiner, if he is going to render 
‘al decision, and I do not know how anyone can render a trial de- 
n that doesn’t try the case, if he is going to render a trial decision 
decide the case as fully and completely as he can, should have 
h greater salary and much greater status than he has now. 

ut, on the other hand, if he is going to be a notary public, then 
be he is overpaid. 

hen you have the problem of how you are going to have these 
s decided at. the agency level, and I think that is the issue and it 
jnto question 4 very much in terms of agency organization. 

he CHAIRMAN. Maybe you better have authorization for prehear- 

rences. 

ag I would say when I say control of the hearings, that 
examiner should be able to wash out issues, to add issues, to get 
ulations, and to telescope the matters in controversy at the pre- 
ring conference. 

‘he CHAIRMAN. Gentlemen, we are going to have to pass on to the 
er topic. : 

{r. Cowgill, I am going to ask that you put your statement in the 
ord. We have had the benefit of it and I am sure the members of 
panel have had an opportunity to read it and they are familiar 
h what it is. 

Veonly have 35 minutes left on this and I would like to have some 
sussion by the panel of questions raised on some of the things that 
brought up. 2 

Prepared statement of Mr. Cowgill is reproduced at the end of 
C discussion. ) 

fhe CuarrMAN. Mr. Fletcher. 

Mr. Fuercuer. Mr. Chairman, I would like leave to file a state- 
nt with respect to the recommendations made by Mr. Cunning- 
n in view of the fact that you are now cutting off the discussion. 
if it is agreeable with you, I would like to submit a statement for 
record. 

[he CuarrMAN. You may do that, and I would extend the same 
vilege to anyone else on that subject, because we do want to de- 
op the best possible record. 

(Prepared statement of Mr. Fletcher is reproduced at the end of 
‘C discussion. ) 

Mr. Cowart. Mr. Chairman, I am going to suggest a summariza- 
nofmy statement rather than reading it. 

Topic III deals with the role of the Commissioners and their im- 
diate staff and the role of the agency staff in general. I assumed 
spproeching the topic that you were interested in finding out what 

ight be done in the way of legislation or other remedies which would 

helpful. 

[think my statement merely points out what we do and how we 

yitand in that analysis, in my judgment, the Commission is per- 

ming its proper role of making the decisions and of making policy. 
And, on the other hand, the staff is performing its proper role 

this division of functions by being the source of information to 

¢Commission in the policymaking area. 

Toutline in this statement, I think properly, that we support the 
mmission in its decisionmaking function. 
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On the basis of my experience, there isn’t any reason to want ty 
change the organizational structure of the Commission which jg now 
required by the statute, which is a functional workload basig o¢ 
organization. 

Our problem, if I may move from that, is not in the pattern of op. 

nization. Weare short staffed to keep up with the increasing work. 
oad which is uncontrollable, and we haven’t always been able ty 
anticipate it either. 

Second, we have ‘a little bit too much due process which, on the 
one hand, is given a heavier weight than the public interest and dig. 
a of business, on the other, through such things as the MePar. 
and letter requirements, and I think some appraisal of that imbgl. 
ance, if I may call it that, warranted by the Congress, and it would 
aid in the dispatch of our business and redound to a more efficient 
operation of the Commission. 

The Cuarrman. Isthere any comment from anyone ? 

Mr. Cowarti. I might add, I don’t think this topic is too fruitfy 
of discussion among the panel, if I may say so. 

Mr. Dorrrer. Mr. Chairman, as you know, the Federal Communi. 
cations Commission has a very elaborate and strict separation-of. 
function statute governing it. As a matter of fact, in some aspects 
it is a little too strict. 

The Cuarrman. I will agree with that and you heard me make the 
statement that I think we want overboard a little bit in 1952 in the 
McFarland amendment, and I am glad you brought it up, because 
we have representatives of the industry here, and I would like to 
hear them admit the same thing, because they were outstanding 
advocates of that program at that time. 

You may continue, Mr. Doerfer. 

Mr. Dorrrrr. I merely want to indicate that there are bills pendi 
presently before the Senate to relax some of those provisions, but 
assume that it would be fruitful to explore it before this committee 
at this time. 

The Cuatrman. Mr. Ream. 

Mr. Ream. Mr. Chairman, I am happy to hear you say that you think 
now that the 1952 amendment went too far. I think they went too far, 

I believe that the Commission should be free to consult with all 
members of its staff with the single exception spelled out in the Admin- 
istrative Procedure Act, namely, those individuals or units who are 
engaged in investigation or prosecution of a particular case or ofa 
factually related case. 

I think that the 1952 amendments have resulted in inefficiencies, 
delay, and have definitely operated against the public interest in this 
respect. 

The Crairman. Does anyone else have any comments? 

Mr. Hancock ? 

Mr. Hancock. I feel very strongly along the same lines that Mr. 
Ream expressed. 

I might say for the record that I have had experience with the 
Commission prior to the adoption of the rules in order to comply 

with the Administrative Procedure Act. I was Chief of the Review 


Branch of the Law Department when they weren’t complying with the 
requirements that were brought about by the passage of the Admin 
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tive Procedure Act. Once the act was passed, they did comply 
it, in my opinion, and established what is now the Office of 
ions and Review. 
hen that Office was established, I became its first Chief and served 
at capacity for, I believe, about 4 or 5 years. 
ike to think that our work for the Commission was helpful to 
. We were not under the present restrictions that the present 
is under. I believe they should be relaxed. 
believe that that staff, if properly divorced from all prosecutory 
tions, should have a great deal of flexibility and be entitled to: 
t the Commission in a proper fashion in an advisory capacity, 
I think the restrictions that they now have are unrealistic and 
ld be relaxed. 
he CHAIRMAN. Does anyone else care to comment ? 
r. Swezey. I would just like to concur in the comment of Mr: 
m, and also of Mr. Hancock. 
r. Quaat. Mr. Chairman, I would like to concur with a further 
ment, and enlarging upon the statements that have been made 
, that the Commission 1s being due-processed to death. And, as 
have spelled out here in point IV for this panel discussion, every- 
g possible should be done to improve the efficiencies of the Com- 
jon, and where these restrictions do exist today, a clear route for 
oval of the restrictions should be adopted wherever possible, a 
rup. 
he Cuarrman. Mr, Lishman had a question he wanted to ask on 
point. 
fr. Lisuman. We have heard some comment that the Ashbacker 
rine has contributed unduly to the length and the time consumed 
ompetitive hearings. I just wondered whether the Chairman or 
‘representative of the Commission or panel would care to com- 
it on that. 
fr, FrrzGeravp. I think that perhaps the combination of the Ash- 
ker doctrine and Johnston case, and I think I perhaps would lay 
re emphasis on the latter, have contributed in fair measure to the 
ath of the administrative process in this sense: There is so much 
ication that a rote must be followed in terms of findings, ultimate 
lings and then conclusions, that there has been a great tendency all 
way up through the adjudicative process from the examiner’s 
ision into the Commission’s final decision to feel that the only 
we way of writing a decision in an adjudicatory hearing was to 
ecare of every point that is raised. 
There has been, I think, some suggestion in one or two more recent 
isions of the court of appeals, but somewhat in passing, that the 
isions of the Commission have become too detailed. But I think 
) detail started from the emphasis placed upon just what your 
stion implies, that in order for a proper review to be made by 
scourt, there must be clarity of detail, of findings of fact, ultimate 
dings and conclusion. 
Mr. Lisoman. Is it the experience of the Commission that one of 
stesults of the Ashbacker doctrine has been to encourage so-called 
iensive applications or strike applications ? 
Mr, Dorrrer. I think so. 





152 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


T am sure that if I were asked to document it, I would have a terrifi 
burden of proof, but there are some times when you know someboq 
is there in the chicken coop, even though “there is nobody in here byt 
us chickens.” I don’t know what it is, but I know it is there. 

People have applications which they just didn’t think could make, 
good case, didn’t have any idea at all that they could prevail, an 
were very happy to settle for expenses plus. 

Mr. Lisuman. I have in mind a Cherry case in Providence which 
was an instance of that kind of an abuse. That developed at oy 
hearings last year. 

Mr. ee I would like to remain very general in my charge, 

I might say this, Mr. Lishman: that not only I, but other members 
of the Commission, have given very serious consideration to this, | 
don’t know whether they had this process at one time or not. It was 
sort of a first-come first-served proposition. 

There are a lot of bugs in it, but, weighing all of the possible bene. 
fits to the public through the comparative procedures with that of 
expedition, I think that the comparative procedure is wanting, 

Let me say this: that there is a widespread opinion among certain 
members of the bar and the courts and Congress that the Commission 
has a policy with respect to who should or who should not get a 

rant. 
y I would say in the main it does not have that policy. It never had 
that policy. It was forced in a comparative case to set up some reasons 
as to why they selected A over B, C, or D, as the case might be. 

Factually, this is the situation: We have over 500 television stations 
on the air today. We have over 3,500 radio broadcasting stations, I 
am talking about the oral. I venture to say that less than 10 percent 
of the television stations and a good deal less than that in the oral 
broadcasting stations got on the air through a comparative hearing 
process. 

I venture to say that today there are even less than that. 

Some of them who, as you know, won in a comparative hearing, dis- 
pose of their interest. 

The Commission’s function, when it opens up a portion of the spee- 
trum, is that it is primarily interested in encouraging people to come 
in and to exploit it. There was a time within my knowledge or my 
recent studies back in the middle forties that most anybody could 
a VHF frequency or channel. As a matter of fact, some very valt- 
able channels which subsequently sold for millions of dollars were in 
the possession of members of the industry who returned them without 
any question at all, just turned the thing back, didn’t have the confi- 
dence or for one reason or another didn’t want to take the chance. 

You have to remember that some of the initial pioneers lost mil- 
lions of dollars. ‘Today almost anybody that wants to can come and 
get a UHF frequency in most any of the major markets today. They 
don’t want it. ; 

But if something happened tomorrow whereby they became terrifi- 
cally important, there would be a terrific surge. There would be an 
awful lot of competition. S 

What I am trying to say is that when the Commission is ae 
encourage the use of a channel or a frequency, it doesn’t get. into these 
questions of local ownership or integration of local ownership with 
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nagement, nor the diversification of mass media communication. 
loesn’t dothat. 

inybody who is a citizen, has financial ability, has technical ability, 
jhasarelatively good character, can get it. 

Vhat happens is, you have a pattern, By 1952 when the table of 
ignments was finally adopted and the floodgates were opened, we 
1a pattern of 108 television stations throughout this country. 
ere Was no pattern with respect to any of these criteria, so that 
the handful of cases which followed, and there were less than 60 
aparative cases, attempting to say that the Commission had a 
icy or was going contrary to its policy, or was violating the pat- 
n which it indicated it was going to establish, is an incorrect state- 
nt. It doesn’t have it. 

You cannot, with a couple of hundred television stations in the 
ads of newspapers or magazines, implement a policy against the 
centration of a mass media communication by denying an appli- 
it in a single proceeding because it happens to be a newspaper. 
is wholly unrealistic. It is inconsequential, and the same thing 
th respect to some of the other things. 

[think that this country’s television system, its broadcasting system, 
a good one. It compares very favorably with any in the rest of 
yworld and it got there primarily by people who took a chance, 
ka risk, and had a terrific amount of experience, and it didn’t mean 
it they were local owners or that they were integrated management 
thownership or that they didn’t have anything to do with a publica- 
n of mass media communication. Those things don’t seem to guar- 
tee an ideal situation. 

The Cuarrman. Gentlemen, we have to move on to the fourth topic 
weare going to devote any attention to it at all. 

First, 1 would like to announce, though, that in view of the fact 
at we have not been able to sit in the afternoon because of highly 
portant business of the House, our schedule has been somewhat 
rupted. I think the way to meet that is to reschedule the appear- 
ce of the Federal Trade Commission, which was scheduled to come 
lay; to reschedule the Federal Communications Commission to ap- 
ar on June 26, and the Federal Power Commission will be here to- 
row. 

The Interstate Commerce Commission will be here on Friday. 
We are trying to arrange the schedule for the convenience of those 
hoare coming from distances to participate. 

We want you to know that we want to cooperate in every way that 
pcan. 

lam going to have to leave to go over to the House because of busi- 
8s that I have to attend to there beginning soon after the session 
mvenes, but before I do I want to say that we are all interested, of 
uirse, as Well as a lot of people, in the action of the Commission yes- 
ray, which, incidentally, gets back to this position of independence 
fregulatory agencies. And under the circumstances, I want to com- 
iment the Commission in standing on its decision whether I think 
isright or wrong. 

In this instance I happen to think it is wrong, but, nevertheless, I 
ink that the independence has been upheld by it and it is my inten- 
om to set that particular problem—we have bills on it—and equal 
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time for June 29, 30, and July 1. At that time we can elaborate some. 
what on independence of agencies, too. 

Mr. Rocers of Texas. Mr. Chairman, in view of the statemey 
that you made with regard to the sittings here, as I understand, th 
Federal Power Commission is tomorrow # 

The Cuarrman. Yes. 

Mr. Rocers of Texas. The Interstate Commerce Commission jg 
Friday and the Federal Trade Commission is the 26th? 

The CuarrMan. Yes. 

I intend to have an executive session of the full committee on th 
24th and we have the 22d and 23d already scheduled for rounding 
up discussion of various business. 

Mr. Rogers of Texas. You referred to the Federal Communications 
Commission of the 26th. You mean the Federal Trade Commission} 

The Cuatrman. Federal Trade Commission; I am sorry. I stand 
corrected on that. 

The fourth topic: 

The efficiency of the commissions. What changes, if any, in the existing 
statutory provisions relating to substance or procedure are needed to enable the 
commissions to cope with the increasingly enormous volume of business coming 
before them? 

Mr. FitzGerald, you have a statement to make. I have read it 
myself and I am sure others have, too. 

In view of that, if you do not mind, in order to save a little time in 
discussion, we will have it included in the record and enter into discus. 
sion of it, giving you the privilege, however, of opening it up. 

(Prepared statement of Mr. FitzGerald is reproduced at the end 
of the Federal Communications Commission discussion. ) 

Mr. FrrzGeratp. Thank you, sir. 

The Cuatrman. May I say also before I leave that I want, for 
myself and for the committee, to express our thanks and appreciation 
to every member of this panel for your willingness to come here and 
participate and come to grips with these highly difficult problems. 

You may proceed. 

Mr. FrrzGreratp. The remarks made under the previous topic have 
previewed to some extent some of the elements of my statement. 

I would like to begin by saying that the Commission from 1952 on 
has been subjected to somewhat more stringent separation of func 
tions requirements than the ordinary commission under the Admin- 
istrative Procedure Act. That is largely in this sense: 

Whereas, under the Administrative Procedure Act, the separation 
of functions requirements extended to the problem of existing licenses 
and whereas, the Commission in 1952 was required as to every case it 
set for adjudicatory hearing to be separated from all of its staff with 
the substitution only of a review staff under section 5(c) that involved 
this problem. 


The 5(c) amendment to give the Commission the only advice it then 
was open to receive in an adjudicatory hearing on the part of its own 
staff hamstrung the advice by requiring that that office, the review 
staff, make no recommendations to the case. 

That has been the source of considerable difficulty to the Commis 
sion, I think largely because the words “no recommendation” are 
finite. 
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Perhaps My own view, actually, is more conservative than some 
uld be. In other words, my statement does not suggest that a 
jew staff be given the opportunity for all assistance to a commission 
ito say to the Commissioner on the merits, “This case should be 
ided in this fashion.” | ‘if 
‘would only say that it should be enabled to tell the Commission— 
lere is the case in focus; here are the professional and policy problems 
olved, and this is what you have to decide. 

[ suggest further under this topic the problem that under the Ad- 
nistrative Procedure Act, and under the due process requirements 
; have been imposed upon the Commission as it has gone along in 
sadjudicatory field, the Commission also has been subjected to very, 
ry long delays. ; 
[think of two possible corrections. One is that under the Admin- 
rative Procedure Act, as interpreted, it is pretty clear to us, at least, 
ij whatever exception a party takes to an initial decision, that 
eption has to be dealt with by the Commission, and many of the 
mmission’s cases and Commission’s decisions involve long hearings 
have involved long hearings. 

As a result, whether 50 exceptions are filed to what the examiner 
3 determined, or 500 have been filed, the Commission has this long 
rden of dealing with each. I think that considerable could be done, 
t I believe it needs legislation toward sharpening this by providing, 
rexample, that exceptions taken to initial decisions, and perhaps 
ing back a little further than that, the proposed findings and pro- 
sed conclusions, that parties should make to an examiner before he 
‘ites his decision, should be material insofar as possible. 

Ithink that the process then would shorten the determination of the 
¢. In similar manner, when the matter comes up before the Com- 
ssion on oral argument, the parties and the Commission would have 
e benefit of shorter arguments focused on the more serious parts of 
a case. 

I just want to close by saying, too, that I think something may be 
le to be done by affording commissions a little broader discretion in 
esense of closing a record, and I think here it becomes a question of 
sighing carefully what are the requirements of due process, what are 
erequirements of the administrative process. 

in other words, after a hearing record is closed, if a commission may 
we rather full discretion as to what subsequent events that occur 
ust be considered by reopening the record to them. We have had a 
msiderable problem along that line. 

The other is, and I will close with it, that we have had a considerable 
a of problem in the party-in-interest question, who can come before 
commission, who can intervene, who can protest, who can be heard, 
w direct and how indirect must his relationship be ? 

I suggest that the Administrative Procedure Act very properly 
eught before the agencies and required the agencies to exercise on 
e record a great deal more due process than they had before. I 
iggest, though, it is time for another look as to whether that is 
ao process too long, unnecessarily. 

Mr. Rogers of Texas (presiding). Thank you, Mr. FitzGerald. 
[think Mr. Springer has a question. 

Mr. Sprincer. I want to direct this to the Chairman. 
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‘ Mr. aes I have oo oo for a number of years in 
oing anything to improve the efficienc the vari ’ issi 
I make that as a taeda: Liqqootite re an 
_ I believe you made a statement earlier today that it was your fee] 
ing that unusual delays in justice was the same as no justice at all 
Was that substantially what you said? 

Mr. Dorerrer. Yes. 

Mr. Springer. I want to read a letter. 


Reference is made to your application— 
without mentioning any names— 
for increase in daytime power of— 
such-and-such to such-and-such— 
by Commission letter dated— 


blank— 


you were advised of interference conflict with the following application. 

They then go on to say that those applications have been dismissed, 

Thus, your application is no longer in conflict with any pending legislation, 
It is noted, however, that the proceedings in docket No. 5333, the daytime sky. 
wave rulemaking matter, have as yet not been resolved, and that, in accord. 
ance with section 1.351 of the Commission's rules, action on your application 
must be withheld pending conclusion of these proceedings. 

: asked for the docket reading on that and I believe it is 11 year 
old. 

Mr. Doerrer. I think it is older than that. 

Mr. Serincer. I am not in any way, may I say, Mr. Chairman, criti- 
cal, except in this way, that somewhere, sometime, along the way, 
somebody didn’t make a decision. I am certainly not inferring that 
the decision ought to be made either way, because I certainly don't 
know enough about the merits of the situation. 

But when I went back to look at the docket and found that this 
was that many years old, it seemed to me that somebody’s rights were 
being infringed. 

I bring this up only as a specific example, and there are three or 
four more down there which 1 will not mention in this record, which 
are in similar status. It does seem to me that somewhere the Com- 
mission ought to get hold of these things and make a decision in them 
one way or the other. 

If there are reasons why they can’t be made, I am certainly interested 
in listening to them. But it seems to me that after 11 years you cer- 
tainly ought to be able to resolve the issues some way, somehow, i 
order that the people who are entitled to enioce get it and the people 
that are not entitled to i, or fairness, or whatever you say, expel 
whatever it might be, do not get it. x 

But it does appear to me that there ought to be reasonable expedition 
in these cases pending before the Commission. I think that 1s one 


of the things on the question of efficiency as to whether or not we 
ought to put a time limit as we have on some of these agencies, that 
they must make a decision, make a certain type of decision, within 
acertain length of time. — 

1 would like to have your reaction to my statements. 

Mr. Dorrrer. With respect to those proceedings, the clear channel 
and the daytime skywave problems, I have been striving mightily 
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ce I have been chairman to try to bring them to a resolution. I 
mild say that if I do that within the next year, that is the only bid 
immortality that Ican make. _ 

We don’t know just how to wind the thing up, frankly. It is not 
tirely the Commission’s fault. At the outset there were some com- 
ttees in the Senate that asked the Commission to withhold certain 
jon which it had been rumored the Commission contemplated, and 
got involved. — 8 

Frankly, I think the Commission opened up a proceeding that was 
» big and couldn’t be closed within a reasonable period of time. 
nce that time, all the Commissioners, that is, the present Commis- 
mers, are very apprehensive about opening up rulemaking pro- 
dings unless they can see a possibleendtothem. _ 

We are trying to keep them confined, we are trying to keep them 
mageable. I, of course, wasn’t on the Commission when this opened, 
tI would suggest that those people who have worked with it and 
th whom we have been working, may be able to answer your ques- 
m much more specifically. I would suggest that Mr. Cowgill could 
yeyou perhaps an offhand opinion. _ 

Mr. Sprincer. If Mr. Cowgill can give me any reasonable explana- 
m of that 11-year delay, I am willing to listen. 

Mr. Cowertt. I was going to call your attention to something 
milar, not the clear channel case. Take something which involved 
e NARBA treaty. The Senate hasn’t ratified the NARBA treaty. 
has been over there for 8 years. 

We have opened the door to applicants, and have said, “All right, 
m can file your application, but we cannot grant it because we have 
the treaty in shape where we can make a grant on it.” 

We do not want the fellow to say somebody else is going to move in 
ause he is not caught with NARBA, but we say, “We will take your 
iplication and give you protection in the meantime.” 

So that fellow who is worrying about the 8-year delay, or the case 
uu cited of 11 years, he is not quite out in the open where he is like 
ordinary, average applicant coming in without restrictions. 

In the case of NARBA, he knows right now he is going to have 
delay, because the Commission can’t do anything about that. We 
8 years behind waiting for the Senate to confirm the NARBA. I 
unk it is over 2 years now on the Mexican agreement. We are get- 
ng applications in, but they have to go on the shelf. We cannot 
rocess those and make the grants if we wanted to. 

Mr. Sprincer. Let me ask you this: I will not point out the page, 
ut this is in Broadcasting magazine. I notice that there is an ap- 
lication pending. ‘These are the applications which are presently 
eing processed by the FCC stati, making exactly the same requests. 
Itis my understanding that one can go ahead with his, while these 
eople are tied up here because they are included in this docket. But 
ou can actually go ahead and process one with the same request 
hich has been made in this letter that I read, and yet this fellow 
annot go ahead with his, the man who is on the docket cannot. 

Mr. Dozrrrer. I would want to know the details of the particular 
ase, I think it is more involved than that simple. 

In connection with the clear channel case, if we started pulling out 
omeone who got free and gave him his treatment, we would break 
own the whole system. That satisfies what is involved in it. 
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Mr. Sertncer. Let me ask you this, Mr. Cowgill, with the cop. 
currence of the chairman. This is an important issue. Does it look 
like there is any reasonable chance of making a decision within ap 
reasonable length of time? I am talking about that being not longer 
than 9 or 12 months. 

Mr. Coweitt. I can speak for the staff. The staff is now Working 
on it and it is now to the point where it will be given to the Commis. 
sion within 30 days. It has been up and down to the Commission jy 
the last 14 years. Whether or not they can solve it after the problem 
gets to them again, I wouldn’t want to speak to them on that. 

Mr. Sprincer. That is all, Mr. Chairman. 

Mr. Rocers of Texas. In view of the discussion which has taken 
place, I will, at this point, call attention to and recommend, as a ref. 
erence for those who have occasion to conduct a more detailed study 
of such matters, the Federal Communications Commission’s “Report 
on backlog of pending applications and hearing cases in the Federal 
Communications Commission as of April 30, 1959, pursuant to section 
5(e) of the Communications Act as amended July 16, 1952, by Public 
Law 554.” 'This document contains 81 pages listing matters now pend. 
ing before this Commission. 

We are on borrowed time. As you probably know, the bells will 
be ringing in a few minutes. But if anyone would like to take on this 
question, he may. 

Mr. Fiynr. Let me ask one question following Mr. Springer’s line 
of questioning. 

Chairman Doerfer and Mr. Cowgill do either of you know of any 
application for clear channel stations which have been favorabl 
acted upon during the pendency of the 14-year-old docket that Mr, 
Springer referred to? 

Mr. Dorrrer. No. There have been no discriminations. I am pos- 
tive of that. There may have been an action with respect to the 770 
kilocycle frequency, but there are special situations there which stem 
from the original court order, I believe. 

Mr. Fuiynt. If you would rather supply it, that is perfectly all 
right. 

Mr. Dorrrer. All I want to do is assure this committee that there 
has been no favoritism or no unjust or unreasonable discrimination 
with respect to any of these matters of these frequencies. There is 
always some little difference which many times in a complaint toa 
Congressman they are not set forth by the complainant. 

Mr. Rocers of Texas. Do any private practitioners or industry 
wish to be heard? 

Mr. Beexar. I would like to make a brief observation. 

I think the most important question is the problem of the organiza- 
tional environment of these agencies with the viewpoint of what is the 
efficient conduct of their functions. I would like to suggest that this 


Ss 


has to be isolated in at least three respects: The administrative task, 
the lawmaking or rulemaking task, and the adjudicatory task. 

As lawyers, we are inclined to be litigation-minded. I think we 
have talked this morning about the caseload of the agency. In my 
judgment, I think the most important function of this agency is de 
termining policy with respect to the use and management of the radio 
spectrum, and I think this function is being somewhat neglected be- 
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suse the Commission people have to spend about half of their time in 
eciding these part icular cases on review. , mT 

[ think we have a big problem on improving the efficiency and 
ulemaking. Let me say just a couple of things on this. __ 

Most agency rulemaking is conducted in executive or private ses- 
‘on. In other words, agency proposals are not published in the Fed- 
ral Register until they have been approved by the Commission and 
dopted. a you have a prejudgment before the citizen knows about 

sal. 

ae provide that the agency should issue proposals when they 
ave reached the point of a division level. There should be a calendar 
efore the agency and people should have a chance to deal with 
gency staff people before it goes up to some board that would have 
uthority to publish it broadside in the Federal Register. There 
re a number of improvements that we could make in the policy- 
ormulating side of the agency. Lyi 

Mr. Quaat. I would like to go back briefly, Mr. 4 hairman, to the 
satter discussed by Mr. Cunningham in the area of examiners. The 
tatute now gives the right of oral argument in all adjudicatory mat- 
ers, that is, oral argument before the Commission, 

I think this right should remain. I definitely think the Commis- 
ion should make the final decision. I think the examiner’s findings 
f fact and conclusions should be accepted by the Commission unless 
ny exceptions that are filed are proved to have merit, — 

In other words, if findings of fact and conclusions are found to be 
ncorrect, then, of course, the Commission will have to decide on the 
asis of the exceptions filed. But I did want to make that statement, 
fr, Chairman, because I think it is very important that the Com- 
nisison, as a body, does make the final decision in all adjudicatory 
natters. 

And may I aiso, sir, make a brief observation on the much dis- 
ussed 14-year-old clear-channel case? That is a little bit close to my 
art, having been director of the clear-channel group for a good 
nany years and still active in it. 

To give you an idea, sir, of the scope of the problem, at the time of 
he initial clear-channel proceeding in 1945, there were 800 radio sta- 
jons, approximately, on the air, AM radios. Today there are ap- 
roximately 3,500. There has really not been a net gain in coverage 
if service across the United States. 

Now, the Commission is faced with this problem: Does it continue 
o grant additional stations which merely set up additional mutual 
interference on the several channels involved, or do they hold inviolate 
he existing clear channels and grant them higher power? 

If I were seated at. the Commission, I would face this problem with 
the same long analysis that the Commission has. I think the Commis- 
sion has tried to approach this with the idea of trying to help small- 
town service but trying to retain and improve upon clear-channel serv- 
ie to rural and smalltown America, to those areas that economically 
cannot support stations of their own. 

That, sir, in my opinion, is the gist of the delay, the reason for the 
delay at the Commission. 

Mr. Rocrrs of Texas. Mr. Ream ? 
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_Mr. Ream. I would like to make two observations, ple 
cific and one general, both relating, I believe, to topic 4. 

_ The specific observation is that in my opinion, at any rate, the on 
single provision which has been most productive of delay and ineff. 
ciency at the Commission is the protest provision, 309(¢), which cane 
into the law in 1952. ; 

That provision, coupled by the determination of who is a party in 
interest, which Mr. FitzGerald referred to, has been an “open sesame" 
and an open invitation for delay and inefficiency. 

The general observation is this, sir: It seems to me, as I believe Mp 
Quaal indicated, the Commission operations are being due Processed 
to death. It seems to me that the Communications Act has a lot of 
special and peculiar provisions relating to procedure and that sort of 
thing which well might be eliminated and rely upon the provisions of 
the Administrative Procedure Act. 

In other words, I think that the Federal Communications Commis. 
sion, its procedures and processes, should be the same as other agenei 
unless there is a very strong showing for a peculiar reason why the 
should be different. We would perhaps meet your point for the small. 
town lawyer .o some extent by that, but even more important, it seems 
to me that if we have a uniformity, we tend to get a better adminis. 
tration. 

Thank you. 

Mr. Fitercuer. I would just like to throw out a suggestion which has 
been on my mind for a number of years, and that is better housing 
facilities for the Commission. They are spread all over, the new pa 

» i 


ASE, ON spe. 


office building at times, about six or eight buildings in town. I 
some way, you could get this agency a building of its own, ora place 
where it could centralize its affairs, get good hearing rooms and good 
accommodations for all of its personnel, I think it would very greatly 
improve the efliciency of the Commission. 

Mr. Rocrers of Texas. Do they have a central filing system, Mr, 
Fletcher ? 

Mr. Fiercuer. They have quite a number of files, but it certainly 
isn’t central. 

Mr. Dorrrer. Well, we are following the recommendations which 
were made by some expert managerial association. What was the 
name of that? Well, it was several years ago. 

Mr. Rogers of Texas. Expert or expertise ? 

Mr. Dorrrer. Well, it was a study. McKinsey & Co. I would 
fer the committee to that report, because we are carrying out their 
recommendations. 

Mr. Rocrrs of Texas. The point is this: Do you have a central filing 
system or is it spread out all over? 

Mr. Dorrrer. Well, I would say it is spread out in this sense: That 
you have various bureaus. We have the field and monitoring, we have 
the safety and special services, we have the common carrier, we have 
the broadcast, and the General Counsel. Then, of course, you have 
the individual Commissioners’ offices. 

Mr. Rocers of Texas. Do you think centralization of that filing 
system would affect efficiency more so? 

Mr. Dorrrer. No; I don’t think so. I think that you reach a point 
where you can’t establish a public library and have everybody leave 
their offices and take a cab over to it. Maybe that is a little extrem 
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tatement, but I can’t see any reason why matters in the safety and 
cial services should be mixed up with the Broadcast Bureau, because 
hey are entirely different fields. jeans 

Mr. Rocers of Texas. Then I gather you are satisfied with the pres- 
| m ¢ 
a fooxren. I haven’t heard too many complaints. 

Mr. Rocers of Texas. I mean, though, you personally. I am not 
alking about other people. bs 

Mr. Dorrrer. I am in a very fortunate position. All I do is push 
button, and they all come running with whatever I want. 

Mr. Rocers of Texas. What about the practitioners? What do they 
hink about it ? 

Mr. Korrovirz. I think the filing system is a good one; I never have 
ny trouble getting stuff from the files. 

Mr. Rocers of Texas. Would a stranger to the situation be in a con- 
used situation for several months before he found out how to work it? 
“Mr. Korrovrrz. No, indeed. Many strangers have asked me how 
0 go about getting informat ion, and I have sent over there and have 
otten it from the public information files without difficulty. 

Mr. Dorrrer. They have more trouble finding the building and us 
han they do the files. ; 

I just want to make one statement in summary. I think that some 
f the evils complained of with respect to the Commission, particu- 
arly the dissatisfaction with the ex parte presentation, some are allega- 
ions, and some, of course, cannot be substantiated. 

But, nonetheless, whatever there are, I think it is caused, permitted, 
nd abetted primarily by the delays which the Commission encounters. 
{fyou could find some way so that we could cut down delays, you would 
esolve a lot of these difficulties, because there wouldn’t be time to even 
ittempt to connive. 

As a matter of fact, some of the approaches which are made are 
nade under the guise of inquiring what is the status of the case and 
shy does it take so long. It is during that discussion that a little pass 
s made for or against somebody, and there is nothing the Commis- 
jioner can do at that particular moment, except to say, “Well, we will 
lo what we can to move it along,” and kind of brush and edge away 
from any conversation which is ex parte. 

So the delay and ex parte representations are really part and parcel 
of the same fabric. 

Mr. Rocrrs of Texas. That is a very pertinent point, Mr. Chairman. 
[think the entire committee realizes it. I want to say thank you to 
all the gentlemen who have appeared on this panel. You have been 
most helpful. We appreciate your coming up before us. 

Tomorrow at 9:30 the Federal Power Commission panel will appear 
before the committee. Until that time the committee stands adjourned. 

(Material later received for the record follows :) 

AMERICAN TELEPHONE & TELEGRAPH CoO., 


; New York, N.Y., June 26, 1959. 
Hon. OREN Harris, 


Chairman, Special Committee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce of the House of Representatives, Wash- 
ington, D.C. 

My Dear Mr. CHarrMAN: When I testified before your committee on June 17, 

1959, it was suggested that instead of detailing certain items in my oral testi- 

mony, I submit for the record samples of subjects discussed informally by rep- 
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resentatives of American Telephone & Telegraph Co. with members ang staff 
of the Federal Communications Commission. 

The following examples will, I trust, indicate the range and Complexity of 
the matters discussed. These matters are usually so complicated and techy 
that they cannot be dealt with adequately on a purely written record, It 
therefore, important that there be the opportunity for informal diseussion ty 
assure an understanding of the facts. 


FINANCING PROGRAMS 


The Commission is provided with information on a current basis con 
new money requirements for operations and for construction programs, ang the 
state of the money market in relation to these requirements. Over the past 
3 years the Bell System has raised over $1 billion of new capital each year. 


CONSTRUCTION PROGRAMS 


The Commission is kept currently informed regarding requirements for new 
construction, and the size and scope of construction programs. Sinee 1955, 
Bell System construction expenditures have exceeded $2 billion each year, 

COMMUNICATIONS REQUIREMENTS FOR NATIONAL DEFENSE 

Information is currently given the Commission as to measures being taken 
by the telephone companies to meet the communications requirements of both 
the military and the civilian population in preparation for the national defenge, 
A variety of services involving many thousands of circuit miles are now fy. 
nished for national defense and the requirements are continually changing. 


NEW DEVELOPMENTS IN THE COMMUNICATIONS ART 


The Commission is kept currently informed concerning plans and progress ag 
to new developments in the communications art; for example, electronic switch 
ing, new station apparatus, data transmission, ocean cables, ete. Commis 
sioners and staff regularly make field visits to laboratories, production works, 
and operating centers, as well as trips to see new services and equipment under 
operating conditions. 

ACCOUNTING 


The Commission prescribes the systems of accounts which communications 
common carriers must follow. Questions arise continually with respect to the 
application of these accounting rules or the interpretation of such rules to cover 
new or changed situations. The Commission constantly checks and reviews the 
application of its accounting rules. 

Also the curriers must furnish the Commission regularly with numerous 
reports of their operations, and many questions are raised from day to day 
regarding data so reported. 

DEPRECIATION RATES 

The Commission is required to prescribe depreciation rates for the commuii- 
cations common carriers. This is a continuing rulemaking project because 
changes continually occur in operating methods and equipment which affect 
depreciation. Detailed data are furnished to the Commission by the carriers 
eoncerning the life of operating plant, and the effect that developments in the 
art will have on the life of the plant. There are frequent and detailed discus 
sions with both the Federal Communications Commission and with State com- 
missions regarding depreciation matters. 

I greatly appreciate the opportunity given me to appear before your com 
mittee, and shall be most grateful if you will have this letter incorporated in 
the record of the hearings. 

Respectfully yours, 
Epwarp B. CROSLAND. 


| 
| 
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pareMENT OF DoNALD H. McGANNON, PRESIDENT, WESTINGHOUSE BROADCASTING 
Co., INc. 


TOPIC I 


What legislative or administrative measures have been or should be taken 
to preclude attempts to influence Commission members or employees by 
means which do not afford a fair opportunity to interested persons mate- 
rially affected by Commission action to present their case, and at the same 
time preserve the necessary access by the Commission to information from 
the public, the regulated industry and others? 

There is no issue concerning the fact that in adjudicatory cases before the 
mmission there should be no ex parte contacts with Commissioners. How- 
yer, in all rulemaking matters that are general in their scope and policymak- 
ng in their purpose, the right of access and opportunities to secure informa- 
ion on the part of the Commissioners should be uninhibited. 

The problems lie in the gray area in which rulemaking proceedings attempt 
r undertake to alter existing circumstances, allocations, relationships, ete. 

From the viewpoint of the industry some substantial definition of this 
ituation is in order, and this can only be accomplished by some form of legis- 
ation. Such legislation, however, should be directionalized in its approach, 
stablishing a core of relationship or basis of action rather than spelling out 
. set of rules designed to govern each specific case. I would support Chair- 
nan Doerfer in his contention that this is an area which requires the case-by- 
ase judgment of the Commission and cannot be effectively legislated. In 
ther words, point the way and then let the Commission in the exercise of its 
udgment and discretion declare certain proceedings to be those in which no 
x parte contracts shall be undertaken. 

In this latter connection it is important that some attention be given to 
ontacts made by Members of Congress, members of the executive branch of the 
Joyvernment and other governmental bodies. It is obvious that the role and 
nction of some or all of these governmental officials is to represent areas 
of population and areas of responsibility and therefore there exists good 
justification for inquiry by them. In all instances, however, in order to main- 
‘fain and protect the right of Congress and other governmental agencies to make 
valid inquiry while at the same time preserving the integrity of the Commission 
and protecting the rights of parties involved, all such inquiries and replies 
thereto should be on the record, with appropriate notice to any private parties 
involved. 

The statutory obligations of the Commission dictate that individual Com- 
missioners be as knowledgeable as possible in order that they might capture 
und facilitate the public interest in this rapidly expanding industry. The in- 
dustry within all the proper bounds of propriety must feel free when circum- 
stances permit to liberally communicate with the Commission, and conversely 
the Commission must be uninhibited in its tireless search for the background 
of facts and information that constitute “knowledgeability.” This should be 
so whether or not such facts and information go to specific issues involved or 
ina particular rulemaking. 

TOPIC II 


The role of hearing examiners. Present strengths and weaknesses. 
What legislative measures should be taken to increase their stature and 
effectiveness? 

The function and position of hearing examiner should be among the most 
important and responsible in the operations of the Commission. This is the 
governmental official who in effect acts as “judge” in hearings and determin- 
ing (initially) the rights of private parties in relation to each other, the 
Government and the public. Properly utilized, the hearing examiner can ex- 
pedite the resolution of adjudicatory matters on the most objective and suit- 
able basis, all to the ultimate benefit of the public. 

Necessary prerequisites to the favorable accomplishment of this objective 
are twofold, and are related to the stature of the hearing examiner and the 
weight given to his decisions. 
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First, the hearing examiner must be selected with the most zealous care, 
and should be regarded as holding a position which has the highest prestige and 
dignity, therefore dictating abundant qualifications comparable even to that 
involved in a U.S. district court judge. In addition, his remuneration should 
reflect such qualifications and prestige. 

Second, the ultimate judgment of the hearing examiner should have the great. 
est weight, since he is the individual who lives through the long and laborions 
process of hearing and ruling on evidence and considering its relevance, force 
and the weight which should be given to it in relation to the manner in whig 
it is presented, as well as considering the demeanor, attitude and credibility of 
witnesses. It might be well for the committee to consider that any reversa] by 
the Commission of decisions of a hearing examiner may only be on a 5 to7 
vote, with full and complete stipulation of the reasons for reversal. In the 
main, the hearing examiner’s decision should be final on questions of fact, ang 
only abuse of discretion in determining questions of fact plus all questions of 
law should be the basis on which the Commission would reverse the hearing 
examiner. 

TOPIC III 


The role of Commissioners and their immediate staffs and agency Staffs, 
and the division of responsibilities. Present strengths and weaknesses 
What legislative or other measures, if any, are needed? 

In general the present statutory provisions governing the relationship be 
tween the Commission and the staff in respect of adjudicatory matters appear 
basically sound. Where rights of individuals are involved, every effort must be 
made to insure that there is not even an appearance of lack of objectivity o 
fairness in handling or disposition, and, regardless of the actual attitudes and 
actions of individual staff members in specific situations, an appearance of up. 
fairness or lack of objectivity would be present if staff personnel involved jp 
the prosecution of a case were also involved in the processes of judgment, 

If the Commissioners, in performing their functions in adjudicatory matters, 
are not getting adequate direct staff assistance, the proper svlution should be to 
make additional staff support available to them on some basis other than by 
diluting the present restrictions governing staff involvement in the prosecution 
and decision of cases. 

In all instances which do not come within the adjudicatory category, the 
Commission should have full and complete access to the entire staff in order 
that the Commissioners, and in turn the public, may have the benefit of staff 
expertise. 

Situations such as the current clear channel proceedings, which do not fall 
easily into one category or another, present a more difficult problem. In this 
instance it is true that rights of individuals may be affected by Commission 
action. On the other hand, this is an area so broad in its scope, with such 
a potentially major effect on the needs and desires of the public, that the pub- 
lic interest would seem to require that the Commission have the right to seek 
advice from any and all members of the staff in order that it have available 
to it as much in the way of expert advice and opinion as possible. Matters of 
this type are notoriously difficult subjects for legislative delineation, and the 
Commission is probably the most suited to determine, on a case by case basis, 
when it is to be free to accept staff advice and when it is not. 


TOPIC IV 


The efficiency of the Commissions. What changes, if any, in the exist- 
ing statutory provisions relating to substance or procedure are needed to 
enable the Commissions to cope with the increasingly enormous volume of 
business coming before them? 

I have one other thought which may be of interest to the committee in con- 
sidering ways to expedite the resolution of matters before the Commission— 
increase the number of Commissioners, giving the Commission authority to dele 
gate to individual Commissioners or small committees of Commissioners author- 
ity to act for and in the stead of the full Commission in adjudicatory matters. 
Decisions made pursuant to such delegated authority should be subject to re 
view by the full Commission only within carefully prescribed limits and re 
strictions, as for example on grounds of reasonable doubt or overriding public 
interest, or by a two-thirds vote of the full Commission, or on some other 
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similar restriction or basis or any combination of the foregoing. Matters not 
adjudicatory in nature would continue to be decided by the full Commission. 

Such an arrangement would permit the decision of adjudicatory matters to 
continue to rest in the hands of Commissioners appointed as presently pre 
scribed by law and charged with protecting the public interest in the use of 
proadcast frequencies, while at the same time, by providing for simultaneous 
consideration of several cases at a time, would speed up to a major extent the 
processing of adjudicatory matters before the Commission. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., June 24, 1959. 
Hon. OREN Harris, 
Chairman, Subcommittee on Legislative Oversight, House Interstate and For- 
eign Commerce Committee, Washington, D.C. 


Deak CHAIRMAN Harris: I am enclosing a list of committees upon which vari- 
ous Federal Communications Commission Commissioners serve and the staff 
members as well. I offered it for the record in the panel discussion on Wed- 
nesday, June 17, for the Legislative Oversight Committee relative to topic No. 1. 
The purpose of this offer was in conjunction with the following statutory sec- 
tions of the Communications Act: 

Sec. 303(g¢), which requires that the Commission “study new uses for 
radio, provide for experimental uses of frequencies, and generally encour- 
age the larger and more effective use of radio in the public interest.” and, 

Sec. 1: “For the purpose of regulating interstate and foreign commerce 
in communication by wire and radio so as to make available, so far as pos- 
sible, to all the people of the United States a rapid, efficient, nationwide, 
and worldwide wire and radio communication service with adequate fa- 
cilities at reasonable charges, for the purpose of the national defense, for 
the purpose of promoting safety of life and property through the use of wire 
and radio communication, and for the purpose of securing a more effective 
execution of this policy by centralizing authority heretofore granted by law 
to several agencies and by granting additional authority with respect to in- 
terstate and foreign commerce in wire and radio communication, there is 
hereby created a commission to be known as the Federal Communications 
Commission, which shall be constituted as hereinafter provided, and which 
shall execute and enforce the provisions of this act.” 

You will note from a brief description of the purposes and functions of these 
various committees, that the Commission is thrown into intimate contact with 
many people knowledgeable in the art of radio and wire communications. It is 
inevitable that some of these people, either individually or as employees or of- 
ficers of companies, are also in an adjudicatory posture before the Commission 
in other matters. If not, the probability is that they will be, in view of license 
renewal requirements or actions involving modifications, sales, assignments, 
transfers, etc., of licenses. 

When it is remembered that all licenses are renewable at intervals of 3 or 5 
years (depending upon whether it is a broadcast or a special service license), 
and any applications for a modification of an original permit or a renewal or 
additional broadcast facility within the limits of the Commission’s multiple 
ownership rules or duopoly rules, it is inevitable that some kind of an adjudica- 
tory or “particularized” rulemaking proceeding before the Commission will 
occur. These parties may be in adjudication without the staff or Commissioners 
participating on various committees having any direct knowledge of it. 

In the Federal Communications Commission, where we often join hands with 
the industry in preparation for international conferences (the radio spectrum 
is one that requires international cooperation in order to secure its most effec- 
tive use), it is impossible to comply or to establish “a tradition which makes the 
show of influence unthinkable in an administrative proceeding”—as is true in a 
court. No judge has 1,200 staff members helping him to “encourage the use of 
radio.”* No judge should need to cooperate and participate with industry in 
studying ‘new uses for radio.” * It is only through exploring the unknown por- 
tion of the spectrum and discovering new and more efficient uses of that portion 





See. 303(g). 
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166 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


which is known, that our country can best preserve its proportional sha 
the Spectrum against the claims of other nations. Such a task is one ~y 
primary responsibilities of the Federal Communications Commission. the 

So far as I know, there are few people who are qualified to sit and advise wi 
this Commission or with the State Department, or all combined, who are : 
in some capacity or another licensees of the Federal Communications Cc = 
sion. This is one of the matters which the general public and many Memb 
of Congress and many judges have never fully understood. Admittedly there i 
“fraternization” and must of necessity be where committee members talk and 
are thrown together for many days at meetings in this country at conventio 
and for many weeks and even months in foreign countries negotiating treation 

It may very well be that we are fast approaching the time when the purely 
adjudicatory matters should be sloughed off the Federal Communications Con- 
mission or any agency which of necessity must “fraternize” so closely ang inti. 
mately with members in developing the unknown and implementing the known, 
and over whom they have regulatory powers but without whom it is impossible 
to be fully informed. My only qualms about that is there are many matters oe 
curring in the adjudicatory cases which also enrich the knowledge and experience 
of the Commissioners and the staff. In certain rulemaking proceedings often- 
times a very important consideration is either how best to make reallocations 
or a redistribution of portions of the spectrum prior to individual assignments 
which would tend to eliminate needless adjudication. I am fearful, therefore 
that for many years it must be the burden of the adjudicatory purists to do with 
the seemingly “unthinkable fraternization” with the same people as a sort of 
necessary evil until the full fruits of the radio spectrum are realized. But until 
that time, I am most fearful that fraternization or the appearance of fraternj- 
zation, and ex parte discussions must be endured, in all proceedings except those 
of an adjudicatory nature. 

The point I wish to make is that the Federal Communications Commission 
has furthered its statutory responsibilities to develop new and better uses 
of radio by maintaining close working relations with others in the field, in 
cluding the industry we regulate. We believe this cooperation between Goy- 
ernment and industry has produced results beneficial to the public. <A classic 
example is found in the development by industry and Government of an air 
navigation control plan. This is detailed in the first two attachments to this 
letter which can be described as follows: 

No. 1. The Radio Technical Commission for Aeronautics (RTCA) received 
the 34th award of the Collier Trophy which, as you know, is given for the out- 
standing contribution to aviation during the year. RTCA received it for the oe 
tablishment of a guide plan for the development and implementation of a sys- 
tem of air navigation for traffic control. 

No. 2. The details of the plan show that it was worked up by a committee 
comprising representatives of Government and civil organizations. See pages], 
4, and 87-89 of this attachment No. 2. 

The pattern of Government and industry working together on radio prob 
lems in aviation is shown in two other attachments: 

No. 3. The small pamphlet on RTCA shows its organizational relationship to 
the Federal Communications Commission; lists its membership from Gover: 
ment and industry; mentions its accomplishments; and gives its projects as of 
June 1, 1956. 

No. 4. Details on a recent RTCA project are given in “Frequency Requirements 
for Common System Air Traffic Control.” On page 40 are listed Government and 
industry participants. 

In fulfilling statutory obligations to encourage and develop radio, the Federal 
Communications Commission widely employs the concept of working with i- 
dustry. Instances in which the Commissioners and staff are working with in 
dustry are enumerated in attachment No. 5—List of Committees and Other 
Special Assignments to the Commission and Staff, March 1959. Details can be 
supplied on any of these, such as: 

1. Radio Technical Commission for Marine Service (RTCM). See for 
instance attachment No. 6, a draft report of its Special Committee 37: “The 
Present and Future Requirements for Marine Services which Utilize Fre 
quency Space,” submitted for approval on June 15, 1959. 

2. Technical Advisory Committee for Allocations (TACO). 
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3, Participation in preparatory work for international conferences such 
8 Safety of Life at Sea; International Radio Conference in 1959 (ITU). 
r 4 Membership as delegates with other Government agencies and industry 
international conferences. } MAS 
Oe Television Interference Committee (TVIC). 
A Government regulatory agency establishing liaison with industry is con- 
tent with the accepted concept of the administrative process as shown by the 
“a of the first Hoover Commission in attachment No. 7. 
If there is anything else that you think would be helpful on this point, please 
»not hesitate to let me know. 
incerely yours, ' 
JOHN C. DoeRFER, Chairman. 
(These attachments are incorporated herein by reference. They 
il] be retained in the files of the subcommittee and be made avail- 
ble for examination upon request. ) 


No. 1. Press release from National Aeronautic Association dated December 
re Air Traffic Control Paper, Radio Technical Commission (RTCA) 
1-48/DO-12, by Special Committee 31, May 12, 1948. ’ 
No. 3. Radio Technical Commission for Aeronautics (RTCA) pamphlet “What 
tis and What Is Does,” second edition revised June 1, 1956. ; 
No. 4. “Frequency Requirements for Common System Air Traffic Control,” 
TCA paper 86-58/DO-84, May 13, 1958. 
No, 5. Federal Communications Commission pamphlet “List of Committees 
nd Other Special Assignments to the Commission and Staff’ prepared by the Or- 
anization and Methods Division of the Office of Administration, March 1959, 
nimeo 68592. 
No. 6. Draft report of Radio Technical Commission for Marine Services 
(RTCM) Special Committee 37: “The Present and Future Requirements for 
Marine Services Which Utilize Frequency Space” submitted for approval June 
59. 
No. 7. Excerpts from task force report on regulatory commissions (app. N), 
prepared for the Commission on Organization of the Executive Branch of the 
Government, January 1949 (the first Hoover Commission.) 


FEDERAL COMMUNICATIONS COMMISSION, 


Washington, D.C., June 15, 1959. 
Hon. OREN Harris, 


Chairman, Special Subcommitee on Legislative Oversight of the Committee on 


Interstate and Foreign Commerce, House of Representatives, Washington, 
D.C. 


Deak CONGRESSMAN Hargis: The following data is being submitted in response 
to a request for statistical information made on June 4, 1959, by the staff of 
the subcommittee. 

The Federal Communications Commission is composed of seven Commis- 
sioners, appointed by the President, with the advice and consent of the Sen- 
ate. At the close of 1958's fiscal year the Commission had a personnel total 
of 1,098, including 13 hearing examiners. The Commission received an appro- 
priation of $8,364,976 for the 1958 fiscal year; its appropriation for the current 
year is $9,781,100. 

With respect to the statistical data requested regarding the workload of the 
Commission, I am enclosing herewith 150 copies of statistical charts which 
reflect the number of broadcast applications on hand both nonhearing and hear- 
ing covering the period from July 1, 1958, to April 30, 1959. 

The organizational charts referred to in your letter are being transmitted 
separately to the staff of the subcommittee. If I can be of further assistance 


to the subcommittee in this matter please do not hesitate to call on me. 
Sincerely yours, 


JOHN C. DoEeRFER, Chairman. 
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Nonhearing broadcast applications statistics—Summary, July 1, 1958- ire. 
Apr. 30, 1959 &gba5 
Batsz 
annie ‘aan See a: 
STANDARD BROADCAST (AM) 2.678 
= ; : mes y s c 
| 
Incoming workload Disposed a 
—_—— ——_—$—$———— | aes 
On . On S73 
| hand Returned to Dis- hand aug 
Applications July 1, processing missed, | Desig- Apr. 30 "o 
1958 New Granted) denied. | nated ’ 
re- for ™ a 
| Hearing | Non- turned | hear wos 
| hearing ing BERS 
ota ae Se 2 EE SUES 
| ae ae Ee 
Dee? mations... <.<s.25<~-.< 412 368 34 8 105 86 140 1 oy 
Major changes__.......--...- | 261 | 493 12 1 lil 54 47 55 - 
—_| —$ |__| c“_ei_——__—q. 3 
Subtotal...____.._____- 673| 861 46 9 2°6 140} 187] Log ate 
Assignments and transfers -- 102 | BEL Nene haae wie 2 6A4 | 105 3 ar S| 
Renswais. ._ 2.35.4. .1s..2. 422 0S fete. 2 de. 1,004 69 2 3% | 2 
RArQUe nts esas dst 109 | 383 j......-.-] 4 365 33 1 in eieia 
IN ia csencentdns 108 BE il atin cane 1 712 68 4 1 SA. 
‘ od edcminemechia ils sim nhcheael ~ | ¢ 
Total applications_ ___- | 1,414 3, 846 46 16 2, 90! 415 197 1,909 é z 
' n on 
FREQUENCY MODULATION (FM)! Ps = 
matt at LA dt ee a} 6 
New stations___........._.- 45 186 5 2 134 | 28 20 % s 3 
Major changes. _.--.----- — 25 157 1 1 121 | 20 1 42 ic 2 Z 
‘ elidieielinlslelieslenetit peice onda - & ~ 
ee en 70 343 6 3 255 48 21 S2ia| 8 
d , S % » | A £ 
Assignments and transfers. _-| 9 BR icine toca ae 8! a eee 15 : oO 
Dene. 57 Soe eee 92 | Tee {....--<.- Tinea 226 | i 4 2 
Licenses__.........---------- 35 | 143 |_--.---- | 1 107 8 | ote i 2 - 
OUNOS | 6 Ss. . de4-. 35 BOP a Seddes a1 asthe s 285 19 fete 5) 2 Z 
Total applications-__- 241 1, 089 6 4 954 | 99 a1 | 6 : a 8 
| | S a >] 
wie 2 a. > a aaa sain ce z oa as ieetnienntnen oe ~ re | oO 
TELEVISION (TV)! t Z| 
l / : Sis|i¢z 
Ne- stations.......-.-.-.--- 61 ae isiliex ll 21 7 | 32 & ®| 2) 3 
Major changes.............-- | 56 GB hen see. ttenwse 103 | 10 | 4 37 *e | s = 
| ff gE] 5 
Subtotal. _....--.....| 7 I ci. ll 124 27 36 g elsia 
Assicnments and transfers. __| 12 et lonaauaeeys 1 77 | 5 1 12 s 7” 
Renewals..............-- 61 197 |____. a 188 1 | 1 68 V1 8 
ae a ee 105 | oe rae 100 = V7 e/8|% 
a 145 AF Vismasden Scan 170 TB siadeae 140 era] s 
tia bSise ifsc naininieciasasncis bce acsianc si1al § 
Total applications_-__- 440 698 | ee 12 659 53 38 40 5 S 
| = 
TV TRANSLATOR S| oy 
1 l ’ s a 
New stations. _..........---- 34 £8 hci 1 100 | 30 1 40 g fo 
Major changes___-__-__._---- 7 | it 28 OSC 2 § Se 
eae a | eee a bent a Qe 
Subtotal..__........... |} 41| = 163 | 1 18 | =| 1} @ : 
Assignments and transfers_--| 2 BR hisiive se 5 | B ston & i. 
memes. 05. 12. ie 2 OG esi. Ue 1 | 2 |. 10 3% | 8-2 
BAOUIINE S36. uiscessiess-—-< | 9  Wissu--thebuess 43 | 16 | siidbeg 41 ¢ | 32238 
nnn lessen er The cane | Smcesete 24 | G)_Ascae { Bgs- 
an Ssiestacnineni | niles | eesiaee a ~ 
Total applications____- 54 Ses | cs 1 201 | 58 1 187 
ele. ALL OTHER? — I-A 
| j | 
New stations._._.._.______- 90 RAMA £ th Ake : 884 | 123 zudeail 108 
Major changes___._......__- 38 a ak) 1 314 | 14 1 B 
Subtotel..............) 5 ay (Rem fst 1} 1,19] 137 1| 23 
Assignments and transfers _- 30 MG sd. typcide sae ; 230 7 legeupses Nv 
ka plea pal AE Rap A ast ROO aN ae cee R99 | OT sctet 400 
Licenses ________- a, 24 327 Ligeia 2 1,027 | OS ftzk od 319 
All others. 4642-i00-JJs5-u0 1 | Wl) obec] 1922: 64 | 7] Spi. 
Total applications.....| 762} 3,794 |.........| 1| 3,418 266 | 1] 7 
Total nonhearing ap- Paste Seer el le oe TN a , 
plications_...........| 2,911] 9,819 52 34] 8, 133 | 891 | 258 | 3,5 


1 Includes noncommercial educational. 


2 Includes international, relay and studio link, developmental, experimental TV, remote pickup, TV 
auxiliaries. | 
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STATEMENT OF JAMES D. CUNNINGHAM, CHIEF HEARING EXAMINER, 


Pi FEDERAL COMMUNICATIONS COMMISSION 


ae Administrative Procedure Act of 1946 had as one of its principal objec- 
the removal of the inconsistent union of prosecutory and adjudicatory 
which, by necessity perhaps, existed in Government agencies for 
rs, In hearings before congressional committees leading to the passage 
measure, it was emphasized that the final decisions or conclusions of 
affecting private rights were suspected of being rationalizations of 
ry findings which the agency, in the role of prosecutor, presented to 
when the proceedings involved were instituted. In an effort to separate 
» functions and to assure fairness and impartiality in adjudications, Con- 
jn the Administrative Procedure Act, created the independent position 
examiner, and the process of adjudication was wholly separated 
the investigatory and prosecutory functions of the agencies. The estab- 
ment of this independence, as well as the separation of functions concept, 
appear to have been the sole basis for the creation of the hearing 
system. Section 7(b) of the Administrative Procedure Act outlines 
vested in the hearing examiner as presiding officer in proceedings, 
(1) administer oaths and affirmations, (2) issue subpenas authorized 
Jaw, (3) rule upon offers of proof and receive relevant evidence, (4) take 
r cause depositions to be taken whenever the ends of justice would be served 
, (5) regulate the course of the hearing, (6) hold conferences for the 
ent or simplification of the issues by consent of the parties, (7) dispose 
ural requests or similar matters, (8) make decisions or recommend 
and (9) take any other action authorized by agency rule consistent 
act. 
hearing examiner system has been in operation for the past 12 years. 
here is to outline and discuss briefly what, in my judgment, are 
ipal strengths and weaknesses and to indicate the legislative measures 
to increase the stature and the effectiveness of the hearing examiners. 















A. STRENGTHS 


) The obvious strength of the hearing examiner system is that, if prop- 
administered, it ensures to litigating parties before Government agencies 
their cases will be heard by a competent judicial officer who hears the 
mony of witnesses, judges their credibility (if evidence is oral), rules 
| the admissibility of evidence, controls and directs the conduct of pro- 
Ss, prepares and issues initial or recommended decisions based upon 
te of record, in short, one who functions almost indistinguishably as a 
-jud ge. The system permits independent, judicious treatment of litigation 
‘a hearing officer who is entirely free from agency or outside influences. 

Lot » 

712) In large measure, the system has the effect of freeing agency members 
a the burden of judicial detail and thus enables them to devote more time 
ad er gy to the consideration and formulation of agency policy. 

/4@) The system encourages lawyers and litigants to prepare cases properly 
iat an adequate record will be presented ultimately for agency considera- 
, im this area, however, much depends upon the skill of practitioners and 
adit dual hearing examiners in separating essentials from unessentials. 
and aggressive hearing examiner is in a position to stimulate litigants 
op an orderly and logical evidentiary record free from trivia. 




















B. WEAKNESSES 





-) Insofar as the Federal Communications Commission is concerned, the 

examiner system, because of restrictions and limitations imposed chiefly 
me Communications Act, and to some extent in the Administrative Pro- 
fare Act, does not permit the individual hearing examiners employed by the 
mey to discuss their day-to-day case problems even among themselves. Sec- 
(ce) of the Administrative Procedure Act provides, in part, as follows: 
Save to the extent required for the disposition of ex parte matters as 
ed by law, no such officer (hearing examiner) shall consult any person 
my on any fact in issue unless upon notice and opportunity for all parties 
acipate; * * *.” In section 409(c) (1) of the Communications Act, as 
lin the year 1952, it is provided that in any case of adjudication 
no examiner conducting or participating in the conduct of such hearing 
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shall, except to the extent required for the disposition of ex parte 
authorized by law, consult any person (except another examiner parti 
in the conduct of such hearing) on any fact or question of law in issy 
upon notice and opportunity for all parties to participate * * *,” 
all practical purposes, each hearing examiner of the Federal Comm 
Commission is isolated unto himself with regard to the proceedings assigne 
to him for adjudication. While it is possible that Congress may not have jp. 
tended the statutes to have this effect, for it is common knowledge trial] judges 
are not precluded from discussing their cases with other trial judges, the Dro- 
visions cited do so operate, with the result that errors of judgment, Which are 
bound to occur, might have been avoided if the individual hearing examiners 
could have felt free to discuss their problems with their conferees. In the 
event consultations among hearing examiners were permitted, it is believed 
that substantial economies in time, effort, and Government funds would result, 
Thus, it is likely that legal problems presently confronting one hearing examiner 
may have been thoroughly studied and briefed by an associate hearing examiner 
in another case, -and the results of the latter’s studies could be utilized by the 
former. Frequently, the same problems are under consideration in different 
proceedings being conducted at the same time by several hearing examiners, 
Full and free consultations among them would not only save time but would 
result undoubtedly in substantial unanimity of rulings and decisions with Te 
gard to the problems involved. Moreover, this lack of flexibility is calculated 
to result in conflicting treatment of the same problem or question by different 
hearing examiners. 

(2) Due to the fact that stress is laid upon the desirability or necessity of 
independence on the part of hearing examiners, even by the agency employing 
them, it is difficult, if not impossible, for such agency to impose effective Super- 
vision of their work. While this absolute independence may be desirable to the 
extent that substantive matters in the process of reaching abjudications are 
involved, it is, nevertheless, undesirable where the hearing examiners, because 
of heavy workloads or for other reasons, are unable to dispose of litigation with 
the degree of expedition reasonably expected, not only from the standpoint of 
the interests of the litigants, but, as well, from the standpoint of the public 
interest itself. Under the 1952 amendments to the Communications Act, “The 
officer or officers conducting a hearing to which subsection (a) applies shall 
prepare and file an initial decision, except where the hearing officer becomes 
unavailable to the Commission or where the Commission finds upon the record 
that due and timely execution of its functions imperatively and unavoidably 
require that the record be certified to the Commission for initial or final de. 
cision.” 

(3) If one of the objectives of the hearing examiner system is to expedite the 
judicial functions of administrative agencies, the requirement that their initial 
decisions in all instances contain conclusions of law as well as findings of fact 
sometimes operates to thwart this purpose. Instances arise where the concl- 
sions of hearing examiners on legal and policy questions are of little or no 
assistance in resolving the basic problem presented, and if the agencies were by 
law given latitude in the matter of directing certifications of records, together 
with the findings of basic facts by the hearing examiners, the decisional process 
would be substantially expedited in such cases. 

(4) Notwithstanding the stress laid by the system upon the desirability of 
having independence of judgment on the part of hearing examiners, the system 
does not provide them with the dignity and stature commensurate with the 
importance of their work. If hearing examiners are to be considered as per- 
forming judicial functions, and they must be so considered, the positions which 
they hold should be elevated both in title and in salary to conform more closely 
with the status held by certain judicial officers of some.of the Federal courts, 
viz, commissioners of the U.S. Court of Claims. The Attorney General's Com- 
mittee studying the Administrative Procedure Act of 1946 recomended that the 
salary of “hearing commissioners” should be $7,500 per annum at a time when 
Members of Congress, agency heads, and Federal district judges were receiy- 
ing $10,000 per annum. Congress, however, provided in the Administrative Pro- 
cedure Act that hearing examiners should receive compensation prescribed by 
the Civil Service Commission independent of agency recommendations or ratings 
and in accordance with the Classification Act of 1923. Under the Federal Enm- 
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rison to salaries of Members of Congress and U.S. district judges of $22,500 
r annum, and agency heads of $20,000 per annum. If qualified persons are to 
attracted to these important hearing examiner posts, and if capable incum- 
nts of such posts are to be retained in the service, it is imperative that legisla- 
re measures be adopted whereby the payment of salaries commensurate with 
e importance of duties is provided. . : loa 
(5) Although it achieved effectively the desired separation of adjudicatory 
nctions within the several agencies, the Administrative Procedure Act would 
ypear to have nullified one of the basic benefits which was sought by the measure, 
rin section 8 it conferred upon the agency the identical powers which it gave 
hearing examiners, viz, “whenever such officers [hearing examiners] make 
e initial decision and in the absence of either an appeal to the agency or review 
n motion of the agency within the time provided by rule, such decision shall 
ithout further proceedings then become the decision of the agency. On appeal 
om or review of the initial decisions of such officers the agency shall, except 
it may limit the issues upon notice or by rule, have all tue powers which it 
ould have in making the initial decision.” Thus, the agency still occupies the 
jal status it held prior to the passage of the act, for it is free, upon its own 
otion or motion of any party to a proceeding, to revise or to reject totally 
ith the findings of fact and the conclusions of the hearing examiners. ‘The 
yrpose of the creation of the independent position of hearing examiner would, 
cordingly, appear to have been defeated in large measure, and the stature of 
ring examiners remains dependent upon the reliance which the agency places 
‘them. This is believed to be a fundamental weakness in the role of hearing 
‘aminers which detracts substantially from their stature and effectiveness. 
is a condition which apparently was not given detailed consideration at the 
me of adoption of the Administrative Procedure Act. It would appear that the 
ll potential value of the hearing examiner system to the agencies cannot now 
» realized, for an applicant, if unsuccessful before the hearing examiner, may 
ther advance his claims before this second tribunal, the agency itelf. Legis- 
tive proposals have been advanced with the intent of correcting different fun- 
amental weaknesses in the Administrative Procedure Act. The American Bar 
ssociation proposed Code of Federal Administrative Procedure (proposed 
¢. 1007) would severely limit the power of agencies in the review of the 
ndings of fact of the hearing officers. The Commission on Organization of 
we Executive Branch of the Government (Hoover Commision), by its report, 
ould limit the review functions of the agency, ercept for questions of policy 
elegated to the agency by Congress, to the review that a court has upon appeals 
om agency decisions. In considering these or other si’ ilar legislative pro- 
gsals, it should be understood that it is the agencies, a:.d not their hearing 
saminers, which, under the present organizational plan of Congress, have the 
esponsibility for the end-product of their administrative proceedings. That 
nd-product in the adjudicatory functions must rest on basic relevant facts in 
licases. Similarly, it is the agencies and not the hearing examiners which are 
le interpreters of the law and the policymakers, and their decisions in these 
espects are binding upon the hearing examiners. Thus, it is the agencies under 
xisting law which possess the power and any attempt to limit this power and 
lace any portion of it in the hearing examiners could result in a basic change 
n the organizational scheme prescribed by Congress, the consequences of which 
lust be fully comprehended in advance. This point is raised only out of an 
bundance of caution, for, as subsequently appears, I am recommending legisla- 
ion similar to but somewhat stronger than the proposal of the American Bar 
issociation. Legislation carrying out any of these recommendations should, in 
by judgment, be so framed as to avoid encroachment on the delegated powers 
f the agencies. 


. LEGISLATIVE MEASURES NECESSARY TO INCREASE THE STATURE AND EFFECTIVENESS 
OF HEARING EXAMINERS 


(1) Amend the Administrative Procedure Act of 1946 and the Communications 
Act of 1934, to make clear that hearing examiners may consult with one another 
— no outside source, however) with regard to their day-to-day case 

ems. 

(2) Amend the Administrative Procedure Act of 1946 to provide greater 
latitude for agencies to determine for themselves the form of decision to be re- 
Wired of hearing examiners in specific instances, viz, whether the decisions 
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shall consist only of basic findings of fact without conclusions, or whether they 
shall consist of such findings of fact in addition to conclusions. 

(3) Amend the Communications Act of 1934 to make clear that the Chairman 
of the Federal Communications Commission, or the Chief Hearing Examj 
acting under delegated authority, may exercise some degree of supervision over 
the activities of hearing examiners when, for any reason, cases become “bogged 
down” while in their hands. 

(4) Amend the Administrative Procedure Act of 1946 to provide for an im- 
provement in the salary, position classification and title of hearing examiners 
whereby they may be accorded a status equal to Commissioners of the US, 
Court of Claims. This should be done, however, with due regard to the nature 
of the litigation with which each agency using the hearing examiner system jg 
concerned, for obviously the adjudication of social security claims, as one illustra. 
tion, cannot be placed on the same level of difficulty or importance as ig the 
licensing of an important facility in the public domain. The title “Hearing 
Examiner” should be changed to “Hearing Commissioner.” 

(5) For the resasons heretofore stated, amend the Administrative Procedure 
Act of 1946 to provide that “findings of fact by the hearing examiner shall be eop. 
clusive unless not supported by substantial evidence.” Unquestionably, this 
would be the most effective means of increasing the usefulness and stature of 
hearing officers in federal service. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., July 2, 1959. 
Hon. OREN Hargis, 
Chairman, Special Subcommittee on Legislative Oversight, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Deak CHAIRMAN Harris: At the panel discussion conducted by the Special 
Subcommittee on Legislative Oversight concerning administrative process prob 
lems, representatives of our Commission appeared and testified on June 16 and 
June 17, 1959. In the outline of the subcommittee’s proposed panel discussion 
and your opening remarks on June 15, 1959, when the first panel discussion 
was held, a statement was made to the effect that it was to be understood that 
the views to be expressed would be the views of the individual and not necessarily 
the view of their agency or organization. 

On June 17, 1959, the Chief Hearing Examiner of the Commission, Mr, James 
D. Cunningham, testi:ied concerning the role of hearing examiners. His state 
ment contained a number of legislative recommendations. It is with respect 
to Mr. Cunnirngham’s fifth recommendation for legislation with which this letter is 
concerned. Such recommendation reads as follows: 

“*t * * amend the Administrative Procedure Act of 1946 to provide that 
‘findings of fact by the hearing examiner shall be conclusive unless not supported 
by substantial evidence’ * * *” 

Notwthstanding the fact that Mr. Cunningham’s views were stated to be 
his own, the Commission desires to take this opportunity to set forth its reasons 
why it cannot concur with Mr. Cunningham’s recommendation as above and why 
it would, therefore, oppose any legislation to implement such recommendation. 

Were it not for the tremendous workload that would be thrust upon Commis. 
sioners, all hearing cases would be heard by the bipartisan commission created 
by the Communications Act and the need for hearing examiners would not exist. 
The hearing examiners in the function they perform are, therefore, acting as our 
representatives in the conduct of hearings. It was never intended that their 
initial judgment and determination on important issues of fact, law, or diseretion 
should circumvent our responsibility for the decisions we are required to make 
under the Communications Act. 

Thus, under the Administrative Procedure Act and the Communications Act 
of 1934, as amended—the Commission—not the person who conducts a hearing 
for it—is charged with the final responsibility for making findings and conelt- 
sions upon all material issues of fact, law, or discretion presented on the record. 

The Supreme Court recognized the obligation and duty of the regulatory agency 
in this area when it stated in Universal Camera Corp. v. Labor Board (34008. 
474, 492), that a trial examiner’s findings are not as unassailable as a master’s 
and may be reversed by the Labor Board even when not clearly erroneous. This 
is not to say, however, that a trial examiner’s findings are not entitled to great 
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ight, particularly an examiner’s findings based on demeanor of a witness. But 
ch findings may be overruled by the agency. Allentown-Broadcasting Corp. v. 
0.0, 349 U.S. 858 (1955). 

The Commission in its rules has provided for appeal from and review of the 
aminer’s initial decision by any party to the proceeding, or the Commission, 
its own initiative, may take such action. It should be noted that in a substan- 
4) number of hearing cases no exception is taken to the examiner's initial deci- 
m. In such cases, the Commission adopts the examiner's initial decision as its 
m or permits it to have automatic final effect. (following the passage of 50 
78 without filing of exceptions). (Commission’s rules, pt. 1, sec. 1.153 ; 
CFR. 1.153). If the Commission does find that in any case an examiner has 
properly applied its rules or policies, it can on its own motion review and cor- 
et the application of those rules and policies in the examiner’s decision. Thus, 
+having the examiner’s determinations subject to review and possible reversal 
: the Commission, the examiner is not only kept alert, or on his toes so to speak, 
t also it is possible to bring to bear on him the wisdom and experience of the 
ven Commissioners on the matter under consideration. 

In all other hearing cases, the Commission follows the provisions of section 
‘a) of the Administrative Procedure Act which provides in part: Petr *. On 
peal from or review of the initial decisions of such officers [hearing examiners] 
e agency shall, except as it may limit the issues upon notice or by rule, have 
1 the powers which it would have in making the initial decision * * *” The 
mmission has exercised the power thus provided by legislation, at the same 
me giving appropriate weight to the initial decision of the examiner. 

We recognize that the function served by hearing examiners in this Commis- 
on is exceedingly important. They relieve Commissioners from considerable 
searing detail, thus enabling the latter to devote more time to the formulation of 
road agency policy and other essential administrative matters. The findings 
fhasic and ultimate fact reached by hearing examiners are, of course, entitled 
yconsiderable weight. However, these determinations should, in our view, con- 
nue to be subject to the careful scrutiny and possible reversal by the Commis- 
on. 

In this connection the House committee report in 1946, p. 39, on the proposed 
gislation Which became the Administrative Procedure Act said: “The agency 
ay adopt in whole or in part the findings, conclusions, and basis stated by 
raminers or other presiding officers.” The Senate committee report in 1945, 
age 24, said : 

“The provision that on agency review of initial examiners’ decisions the agency 
hall have all the powers it would have had in making the initial decision does 
ot mean that the initial examiners’ decisions (or their recommended decisions) 
re without effect. They become a part of the record in the case. They would be 
f consequence, for example, to the extent that material facts in any case depend 
n the determination of credibility of witnesses as shown by their demeanor or 
onduct at the hearing. Since the examiner system is made necessary because 
gencies themselves cannot hear cases, some device must be used to bridge the 
ap between the officials who hear and those who decide cases.” 

If Mr. Cunningham’s recommendation were written into the law, the Com- 
nission would have less power to review the findings of an examiner than the 
ourts have to review the findings of the Commission. Thus, section 10(e) of 
he Administrative Procedure Act provides, as to court review of an agency’s 
lecision : 

“(e) Scope of revicw.—So far as necessary to decision and where presented 
ihe reviewing court sball decide all relevant questions of law, interpret consti- 
tional and statutory provisions, and determine the meaning or applicability 
ifthe terms of any agency action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, capricious, an abuse 
uf discretion, or otherwise not in accordance with law; (2) contrary to consti- 
tutional right, power, privilege, or immunity; (3) in excess of statutory juris- 
diction, authority, or limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsupported by substantial evi- 
dence in any case subject to the requirements of sections 7 and 8 or otherwise 
reviewed on the record of an agency hearing provided by statute; or (6) un- 
warranted by the facts to the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing determinations the court shall 
teview the whole record or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudicial error.” 
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We do not believe that any practical method exists to divorce con 
fact-finding function of hearing examiners from the policymaking 
the Commission. In many adjudicatory cases—particularly thos 


ipletely the 
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, : : = : € involy 
novel questions of first impression—the hearing examiners necessarily ten, 


policy determinations in adopting certain suggested findings of fact ang reject 
others. The Commission should therefore continue to exercise ful] authority t. 


review and reverse such initial determinations in accordance with its Statut 
responsibility to exercise final policymaking authority in the fields within { 
jurisdiction. It is our firm belief that any effort to reduce or circumvent on 
responsibility would not only be most unfortunate, but would also be contra : 
to the public interest. ry 

Having given its reasons for opposing the proposal as to the examiners’ fing 
ings, the Commission offers a suggestion bearing upon examiners’ findings f . 
expediting the hearing process and freeing the independent regulatory elaine 
sion to greater extent for the performance of its broader regulatory functions 
At the present time examiners’ initial decisions too often are replete with findings 
of evidentiary detail rather than findings of basic facts. This condition leads 
to the exanding by the parties of their exceptions to cover nearly all of the 
evidentiary detail found by the examiner. The circle of wasted motion is com- 
plete when the Commission, as is required by the Administrative Procedure Act, 
is forced to give detailed consideration to the minutiae contained in all of the 
exceptions. The U.S. Court of Appeals for the District of Columbia cireuit hag 
held that we must rule specifically (1) on all material exceptions and (2) on 
minor exceptions which may have cumulative effect. Radio Station KFH Com. 
pany (247 F. 2d 470 (1957)). We suggest that it would be desirable to amena 
section 8(b) of the Administrative Procedure Act (and possibly sec. 409(b) of 
the Communications Act) to make clear the legal adequacy of an initial decision 
and a final decision which set forth, so far as findings are concerned, only basic 
findings of fact; and, making it equally clear so far as concerns the findings, 
conclusions, and exceptions proposed by the parties, that it is sufficient to set 
forth only the rulings of the examiner or Commission upon those proposed 
findings, conclusions, and exceptions which are deemed material to the resolution 
of the issues in the case. 

It is requested that this expression of Commission views be inserted in the 
hearing record immediately following the conclusion of Mr. Cunningham’s testi- 
mony on June 17, 1959. 

By direction of the Commission: 

Joun C. Dorrrer, Chairman, 


STATEMENT OF Harotp G. CowcILt, Cuter, Broapcast BurEAU, Feperan 
COMMUNICATIONS COMMISSION 


The Federal Communications Commission is composed of seven Commissioners 
appointed by the President with the advice and consent of the Senate. The 
Chairman, designated as such by the President, serves as the chief executive 
officer of the Commission. Each Commissioner may appoint a legal assistant, 
engineering assistant, and a secretary, and in addition the Chairman may appoint 
an administrative assistant. 

In accordance with the recommendations of management surveys made prior 
to 1952 by and for the Commission, and pursuant to the statutory direction 
included in the 1952 amendments to the Communications Act, the Commission's 
staff is organized into four operating bureaus, functioning on the basis of the 
Commission’s principal workload operations (Broadcast, Common Carrier, Field 
Engineering and Monitoring, and Safety and Special Radio Services), and seven 
offices (Administration, Chief Engineer, General Counsel, Hearing Examiners, 
Opinions and Review, Reports and Information, and the Secretary). The opera- 
ting bureaus and the Office of Opinions and Review have available within each 
such legal, engineering, accounting, and other personnel as is necessary, subject 
to budgetary limitations, to perform their functions. 

The Commissioners function as a body in supervising the Commission’s activi- 
ties and in making its policy determinations. Weekly meetings are held at which 
the Commission considers and acts upon items presented by the staff. Once 
each month the Commissioners meet with the staff officers to review the status 
of the workload, at which time they give direction and assign priorities to the 
more critical matters. The Commissioners as a body also sit in hearings on 
major rulemaking matters and hear oral argument on exceptions from ini 
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ions by hearing examiners. | Certain responsibilities are delegated to indi- 
vidual Commissioners or committees of Commissioners. For example, some 
issioners serve on the telephone and telegraph committees; one has been 
ted as Defense Commissioner; others serve on the Telecommunications 
rdinating Committee, Telecommunications Planning Committee, Telecom- 
punications Advisory svard, Air Coordinating Committee, Radio Technical Com- 
gission for Marine Services, Radio Technical Commission for Aeronautics, and 
4s liaison with the Office of Defense Mobilization. Individual Commissioners 
gerve in rotation to act on certain inotions in adjudicatory hearing cases. Actions 
taken under delegated authority, whether by a Commissioner, a committee of 
Commissioners, or a staff oflicer are subject to a petition for review by the 
ful] Commission. ey 

qhis, in brief, is the organizational setup of the Commission. It is not believe 
that the functional organization, now required by statute, impedes the efficient 
jandling of the Commission’s business. In fact, such an organization has many 
inherent advantages, including the centralization in the appropriate operating 
pareau of responsibility fur the regulation of its particular field. 

in discharging the responsibilities placed on the Federal Communications 
(ommission by the Communications Act, the Commissioners on the one hand 
md the agency staff on the other perform fundamentally different functions. 
The Commissioners set policy and, with the exception of routine applications of 
dearly defined policies and rules in limited kinds of cases, make the decisions in 
the fields of regulation entrusted to the FCC. This is much more than a per- 
functory or theoretical statement. It is a thoroughly realistic description of 
the actualities of Commission operation. 

The role of the staff may be described as the twofold function of furnishing the 
Commissioners with information they need in determining policy and deciding 
individual cases, and, second, of perfurming the daily tasks involved in carrying 
git the decisions made by the Commissioners. 

Insofar as the staff functions as a source of information to the Commission it 
operates differently in assisting the Commissioners with their broad policymaking 
function than in the aid it renders to the Commissioners in their adjudicatury 
capacity. With regard to the policymaking and rulemaking work of the Com- 
nissioners the stuff serves principally as a source of information. To a large 
atent this takes the form of technical data and studies, principally engineering, 
legal, and economic. ‘Lhe staff also assembles for tlie Commissioners analyses of 
the experience of the Commission in particular fields as related to the problem 
in hand, whether it be a question of substantive policy or procedural methods. 

This part of the staff’s job also includes condensation for the Commissioners 
of the data and arguments submitted by parties to the rulemaking proceedings, 
inwhich all interested parties are by law allorded an opportunity to comment on 
proposed policies, rules, and amendments prior to their aduption. While of 
necessity the stafi’s written and oral summaries and analyses of the submissions 
by parties to rulemaking proceedings must be performed with the careful exercise 
of judgment necessary to any condensation of volumes of material, it is never- 
theless clearly understood that the Commissioners expect the staff to acquaint 
them with all considerations of decisional importance, both those considerations 
advanced by the parties and those which the prior actions of the Commission have 
given decisional siznilicance. In cases where it is clear that one or another course 
would conform with or represent a deviation from previously established policies 
ofthe Commission, the circumstances are drawn to the Commission’s attention 
ad, a8 appropriate, recommendations concerning decisions in particular cases 
wesubmitted in accordance therewith. In cases where the decision to be reached 
ly the Commissioners is not clearly suggested by established policy, or where 
lasic revision of policy is involved, the staff customarily refrains from making 
teommendations and confines its submission to a summary of the proceeding, 
ind in some cases, additionally, an analysis of the foreseeable consequences of 
adopting one or another of the available alternative courses. 

The adjudicatory process involves additional requirements. In its broader 
seise this process involves all the licensing activities of the Commission, includ- 
ng actions taken without prior hearing as well as decisions made after hearing 
w applications for Commission authorizations. Here again, in closely circum- 
wribed areas such as the authorization of minor mod:fications of radio station 

and certain types of authorizations for the conduct of common carrier 
operations, the staff has delegated authority to act in strict accordance with 
Welldefined policy. In all cases involving any doubt as to the clear and direct 
ipplicability of established policies or rules the staff refers the matter to the 
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Commissioners even in cases which might be technically regarded ag 
within the scope of staff delegations. Cotthing 

It is in the hearing process that the roles of the Commissioners and the 
staff are subjected to more specific statutory requirements. Once an appl 
for any kind of Commission authorization is designated for hearing, the entire 
Commission staff—with two exceptions to which I will refer later—are severed 
from any contact with the Commissioners except through the submission of writ. 
ten pleadings and oral arguments and the introduction of testimony ; 
capacity of parties to the hearing cases. It may be noted that this rigid separa 
tion does not apply to certain types of hearings conducted in the ratemaking 
process in the common carrier field. 

In the adjudicatory hearings, where the statutory separations apply 
interested Bureau Chiefs through their staffs have the same formal limitations 
on their participation as parties as any other parties to the proceed} 
role of the staff participant, however, is not the same as that of the other Darties 
who are advancing private interests. In essence, the staff role is to attempt in 
the public interest to assist in the process of developing a record in aceo: 
with proper procedures which will yield the maximum amount of information 
needed by the hearing examiner in the first instance, and needed ultimately by 
the Commissioners, in reaching their decisions on the matters at issue. 

In this process the Commissioners are assisted by the staff of the Office of 
Opinions and Review whose basic function is to assemble information of record 
needed by the Commisisoners in reaching their decision and to draft decisions 
pursuant to instructions given by the Commission. 

Apart from the written and oral presentation by the Opinions and Review 
staff, the Commissioners in adjudicatory cases may consult only their personaj 
legal and engineering assistants who review the cases for the Commission 
assemble information of record in the case, and avise on the problems raised by 
the cases as they come up for decision. 

On the basis of my experience as Chief of the Broadcast Bureau and formerly 
as Chief of the Common Carrier Bureau, I believe that the organizational strye. 
ture of the Commission is sound and that it facilitates the discharge of the re. 
sponsibility of the several bureaus with proper regard on the one hand for 
grouping the several areas of FCC regulatory activity and on the other hand 
with due regard for the constant need for coordination among the several bu- 
reaus. I would also observe that there is a clearly understood and effectively 
implemented distinction between the functions of the staff as aids to the Com- 
missioners and the roles of the Commissioners who have the policymaking and 
decisional responsibilities. 

The discharge of the Commission’s function is not, however, free from diff- 
culties. One problem which is immediately apparent to Commissioners and staff 
alike and which we believe is equally apparent to observers is the increased 
volume of Commission licensing activities in recent years without a comparable 
increase in staff. The sheer weight of the number of applications does not fully 
portray the problem of: volume of work which arises in a large measure from 
the continual ferment of new development and kaleidoscopic change which is 
characteristic of the field of telecommunications. The consequence is that there 
is constant need to follow shifting priorities in dispatching the Commission's 
business while at the same time endeavoring to minimize the growth of bdack- 
logs of pending applications. 

The task of keeping up and catching up with the relentless rise of Commission 
business is moreover very substantially increased by the procedural requirements 
which in the case of adjudicatory matters are, as this committee is aware, much 
more extensive for FCC processes than for the adjudicatory proceedings of other 
basically similar Federal regulatory agencies. While this would not be the time 
to enlarge on those matters in detail, it may be pointed out that the Commis 
sion has recommended legislative amendments designed not only to shorten and 
simplify the hearing and prehearing process of this agency but also to reduce 
the opportunities which in the past have been far from neglected for utilizing 
some of the established procedural requirements as a means of achieving delay 
beneficial to some of the parties at the expense not only of their opponents but 
also of the orderly and prompt dispatch of the Commission’s business. 

To sum up, the more pressing needs for improvement in the day-to-day fune- 
tioning of the FCC are basically twofold—staff adequate to the continually rising 
volume of work and revision of those statutory procedural requirements which, 
in the light of experience, have demonstrably failed to serve the purposes for 
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ich they were intended but instead have made for inordinate delay and abuse 
the Commission's processes. 


SUPPLEMENTAL STATEMENT OF FRANK U. FLETCHER 


name is Frank U. Fletcher. I am a member of the law firm of Spearman 
4 Robertson, Munsey Building, Washington, D.C., specializing in radio and 
vision practice. I appear at the invitation of this committee as one of the 
scticing attorneys before the Federal Communications Commission. 

comments will be limited to the statement submitted by James D. Cun- 

, Chief Hearing Examiner of the Federal Communications Commission. 

Thave a high regard for the ability and character of Mr. Cunningham, but I 

myself in disagreement with him as to his recommendations (1), (2), (3), 
@(5). His recommendations are: 

(1) Amend the Administrative Procedure Act of 1946 and the Communica- 
tions Act of 1954, to make clear that hearing examiners may consult with 
one another (but with no outside source, however) with regard to their 
day-to-day case problems. 

(2) Amend the Administrative Procedure Act of 1946 to provide greater 
jatitude for agencies to determine for themselves the form of decision to be 
required of hearing examiners in specific instances, viz, whether the 
decisions shall consist only of basic findings of fact without conclusions, or 
whether they shall consist of such findings of fact in addition to con- 
clusions. 

(3) Amend the Communication Act of 1984 to make clear that the 
Chairman of the Federal Communications Commission, or the Chief Hear- 
ing Examiner acting under delegated authority, may exercise some degree of 
supervision over the activities of hearing examiners when, for any reason, 
cases become “bogged down” while in their hands. 

(4) Amend the Administrative Procedure Act of 1946 to provide for an 

improvement in the salary, position classification, and. title of hearing 
examiners whereby they may be accorded a status equal to commissioners of 
the U.S. Court of Claims. This should be done, however, with due regard 
to the nature of the litigation with which each agency using the hearing 
examiner system is concerned, for obviously the adjudication of social 
security claims, as one illustration, cannot be placed on the same level of 
dificulty or importance as is the licensing of an important facility in the 
public domain. The title “Hearing Examiner” should be changed to “Hear- 
ing Commissioner.” 

(5) For the reasons heretofore stated, amend the Administrative Pro- 
tedure Act of 1946, to provide that “findings of fact by the hearing examiner 
shall be conclusive unless not supported by substantial evidence.” Unques- 
tionably, this would be the most effective means of increasing the usefulness 
and stature of hearing officers in Federal service. 


RE RECOMMENDATION NO. 1 


The Administrative Procedure Act was painstakingly considered by Congress. 
ie American Bar Association and various Government agencies actively par- 
itipated in its consideration. Every line in the bill was subjected to careful 
erutiny. 

One of the basic objectives of the legislation was to require that all adjudica- 
ims by agencies be made on record facts by the hearing officer who tried the 
ase Without consultation with others off the record. This made it necessary 
it the hearing examiner to develop facts on the record sufficient for him to 
ixide any and all issues. This was a great improvement over the old proce- 
tie where hearing officers could, and did, consult other employees (such as 
agineers Or attorneys) of the agency—none of whom had testified in the 
proceeding. 

Mr Cunningham recognized the objective and quoted on page 2 of his state- 


~ 


oo relevant part of section 5(c) of the Administrative Procedure Act, 
*** Save to the extent required for the disposition of ex parte matters as 
thorized by law, no such officer (hearing examiner) shall consult any person 
party on any fact in issue unless upon notice and opportunity for all parties 


barticipate; * * +.” 
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I call attention to the fact that section 5(c) further provides: 

“This subsection shall not apply in determining applications 
censes or to proceedings involving the validity—or application o 
ties, or practices of public utilities or carriers; * * *.” [Emphasis Supplied, 

A large part of the responsibility of the Federal Communications Commianie. 
related to “applications for initial licenses.” There seemed to be no goog onan 
for exempting initial licensing from the requirement as to separation of fae. 
tions in section 5(c); and to have two different hearing procedures (1) pad 
applicable to nonlicensing, and (2) another for initial licensing, was confusing 
and unnecessary. 

So the Commission, soon after the Administrative Procedure Act becam 
effective, amended its rules so as to make the requirement as to separation of 
functions in section 5(c) also applicable in initial licensing. 

Congress in amending the Communications Act properly adopted an amend. 
ment in section 409(c) (1), codified the substance of the rule, and brought for. 
ward into the Communications Act almost the identical words used in section 
5(c) of the Administrative Procedure Act which prohibited hearing Officers 
from consulting “any person or party on any fact in issue unless upon notice and 
opportunity for all parties to participate.” The 1952 amendment to the Cop. 
munications Act provides, in part, as follows: 

“Section 409(c) (1). In any case of adjudication (as defined in the Adminis. 
trative Procedure Act) * * * no examiner * * * shall * * * consult any per- 
son (except another examiner participating in the conduct of such hearing) on 
any fact or question of law in issue, unless upon notice and opportunity for al] 
parties to participate. In the performance of his duties, no such examiner shall 
be responsible to or subject to the supervision’ or direction of any person ep. 
gaged in the performance of investigative, prosecutory, or other functions for 
the Commission or any other agency of the Government. No examiner * * * 
shall advise or consult with the Commisison or any member or employee of 
the Commission * * * with ‘respect to the initial decision in the case or with 
respect to exceptions taken to the findings, rulings, or recommendations made 
in such case.” 

To amend the Administrative Procedure Act so as to permit hearing exan- 
iners to consult with one another violates the principle of having a case decided 
“on the facts in the record.” The doubtful value of such a change is too great 
a price to pay, as contrasted with the existing procedure, which has worked 
well. 
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RE RECOMMENDATION NO. 2 


Recommendation No. 2 of Mr. Cunningham would require a complete rewrit- 
ing of section 8(b) of the Administrative Procedure Act. His statement gives 
no detail as to how the new statute would read. The existing law provides 
that: 

“All decisions (including initial, recommended, or tentative decisions) 
shall * * * include a statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues of fact, law, or discre 
tion presented on the record; * * *.” 

I do not see what is gained by not requiring the hearing examiner to include 
in his initial decision his conclusions on the ultimate facts arising from his find- 
ings of the basic facts, and his conclusions on law questions that may be 
involved. 

If the hearing examiner’s initial decision does not include his conclusions on 
the law and the ultimate facts, the results would be that the Commission itself 
would have to do this work. If the conclusions by an examiner are not required, 
when would a party have an opportunity to take an exception or be heard ona 
conclusion that has not been made until the Commission itself makes it in its 
final decision? 

In my opinion, the recommendation would increase the workload of the Com- 
mission itself and would greatly reduce the responsibility and stature of hear- 
ing examiners. 

To make findings of basic facts is the result of research; but the important 
element is the conclusion of ultimate facts based on his basic findings. This 
is where the important judicial function begins. I cannot see how it would 


1 Recommendation No. 8 of Mr. Cunningham ts to amend the Communications Act 80 28 
to authorize the Chairman of the FCC or the Chief Hearing Examiner acting under dele 
gated authority to exercise some degree of supervision over the hearing examiners. 
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jp the public interest to authorize an examiner to make basic findings only 
yd forgo the judicial function of conclusions of fact and law. 
gne example of the inadvisability of relieving the examiner of the require- 
yent to make conclusions of fact and law: If the credibility of a witness was 
p important factor, and if the examiner only made basic findings of fact, the 
jssion, not having seen the witness testify, could not, in most cases, possi- 
Jy pass Upon the credibility of the witness. 


RE RECOMMENDATION NO. 3 


His recommendation No. 3 would give the chief hearing examiner “some de- 
» of supervision Over the activities of hearing examiners when, for any 
eggon, CASES become “bogged down” while in their hands. 
To me, this may be the most objectionable of the recommendations. What is 
pe extent of “some degree” of supervision? How would it be exercised? 
Itstrikes at the very foundation of independence of the examining system, It 
sould do away with the separation of functions. 
Congress has specifically said in section 409(c)(1) of the Communications 
“In the performance of his duties, no such examiner shall be responsible to 
subject to the supervision or direction of any person * * *.” 
It is impossible to estimate the damage to the morale of examiners if their 
york is subject to the supervision of others. 
if Mr. Cunningham had in mind only “some degree of supervision” which he 
poped might expedite an initial decision, we suggest no change in the law would 
yw required for the chief hearing examiner to submit an annual statistical report 
» the Commission which would show the number of days each examiner de- 
wted to public hearings, the number of cases assigned to him, and how many 
gitial decisions have been made, ete. This would ‘be a normal and helpful re 
and would probably have the indirect effect of urging expedition in initial 
iecisions by all examiners. 


RE RECOMMENDATION NO, 5 


This would require an amendment to section 8(a) of the Administrative Pro- 
edure Act, which now provides, in part: 

“On appeal from or review of the initial decisions of such officers the agency 
hall, except as it may limit the issues upon notice or by rule, have-all the powers 
ghich it would have in making the initial decision.” 

The recommendation would change the present law, so as to make the intial 
jecision “conclusive unless not supported by substantial evidence.” 

Ido not believe there has ever been an initial decision that would not contain 
mough “substantial” evidence to support the initial decision, notwithstanding 
that the weight of the evidence was to the contrary. 

In the competitive hearings before the FCC, there is always some evidence cn 
bth sides of every contested issue which would, of course, be “substantial” in 
ay case. 

The public interest will be best served to leave the responsibility of final de 
dsion with the agency. Any other procedure would not satisfy the public in- 
terest. 





STATEMENT OF JOHN L. FirzGeRaLp, GENERAL COUNSEL, FEDERAL COMMUNICATIONS 
COM MISSION 


TOPIC IV 


The efficiency of the commissions. What changes, if any, in the existing 
statutory provisions relating to substance or procedure are needed to enable 
the Commission to cope with the increasingly enormous volume of business 
coming before them? 

The Commission submits to Congress each year its recommendations for 
changes in the substantive provisions of the Communications Act. I will not 
luke this time to discuss those proposals except to say that in part they relate 
W diiciency of administration by easing the processing of applications and en- 

mt problems which we as well as the public find onerous, the elimination 
from Commission applications of the requirement of oaths and affirmations and 
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the provision for monetary forfeitures in the nonbroadcast se 
penalty for violations than license revocation. 

In your report of January 3, 1959, at page 
Federal Communications Commission : 

; “Section 5(c) of the act, as amended should be further amend 
its provisions respecting separation of staff from the Commission in lin 

the similar statutory provisions applicable to the other five commissions, a 
eee ean the General Counsel of this Commission cannot freely cumin 
with the Commission once a matter has , » g0-¢ ! 
posture.” reached the so-called adjudicatory 

From this it is Mlenr that, as your committee too realizes, the Federal Com. 
munications Commiss.on, in contrast to other regulatory commissions, hag ha 
to operate since 1952 under very drastic separation of functions provisions, o 
of our adjudications, once they are set for hearing, have to be arrived at witho 
the benefit of staff advice from anyone. This applies not only to hearings whiek 
deal with existing interests of licensees—such as renewal hearings, revocati . 
show cause proceedings, cease and desist proceedings, common carrier repa 
tions hearings, and the like—but also to original license applications In nd 
opinion the drastic nature of the 1952 amendments, which thus separate the 
Commission from staff advice, has decreased the Commission's efficiency and 
has burdened the individual Commissioners in ways never contemplated by the 
administrative process as implemented by the Administrative Procedure Act. 

We must remember that for all the years which preceded the passage of the 
Administrative Procedure Act in 1946 the administrative agencies were left 
with a modicum of statutory or judicial control to develop their own procedures 
in approving and denying applications for Federal franchises or privileges, 
Because of the abuses that occurred, the Administrative Procedure Act made 
two fundamental changes in the administrative process: (1) in the case of 
adjudicative hearings the functions of the prosecutor and the judge should not 
be combined, and (2) in the case of regulations imposed upon the public there 
should be an opportunity for the public to express itself before the regulations 
are given the force of law. 

The Administrative Procedure Act met the prosecutor-judge issue by separa- 
tion of functions requirements. Thus, the Administrative Procedure Act sepa- 
rates an agency from those of the staff that are involved in adjudicatory hear. 
ings only to the extent the proceeding deals with, and may jeopardize, interests 
in existing licenses and franchises. Here degrees of the prosecutor-judge rela- 
tionship are or may be present. 

There is, of course, a good deal of dispute today as to the proper role of staff 
people in adjudicative hearings, particularly those dealing with existing li- 
censes. My view is much in accord with what I understand to be the position 
of the “Hoover Commission’s Report to the Congress on Legal Services and 
Procedure” (p. 62) (March 1955), that assistance which a Commission needs 
on cases in hearing should be rendered by a separate review staff. Such a staff 
should be empowered to supply freely analytical information to the Commission 
in an adjudicatory matter short of a recommendation on the final merits of 
the adjudication. 

I suggest that such a review staff should be empowered to focalize the various 
contentions advanced by the parties and to analyze them in the light of admin- 
istrative precedents, policies, and rules. I think the review staff should be 
permitted to analyze judicial precedents that bear upon the issues, the evidence, 
and the exceptions of the parties. I do not think such a staff should take the 
last step of recommending a dispositive on the issues (with the exception of 
interlocutory matters). It should place before the Commission the central 
points at issue, and the material and relevant evidence with respect thereto, 
and it should focus for the Commission’s consideration the pertinent rules and 
precedents and case law, as contained in the briefs and exceptions or researched 
by the review staff. It should go no further. In going this far, such a staff 
supplies a Commission with the tools of decision without attempting to apply a 
quasi-judicial judgment thereto for which it is neither responsible under the 
law nor equipped to make. 

On the other hand, by thus supplying the tools it enables the Commission 
to concentrate its attention upon focal points and saves the Commission’s time 
for deliberate judgment rather than study of detail. Such a review staff should 
be separated from all other parts of the Commission so that it has no view ob- 
tained from other participation in the case. If the Commission receives this 
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nd of assistance, it need look elsewhere only for general interpretations of a 
engineering, or financial or economic character. I suggest that such 
tation or advice unrelated to a particular proceeding except as that 

as well as others may call for a construction of the Commission’s 
gad authority under law, or of its broad engineering or financial policies, 

n be entrusted to the Commission’s Office of the General Counsel, Office of the 
set Engineer, or other staff officer not involved in a hearing case. Arguments 
n be made against this position. I submit, however, that to prevent a com- 
jssion from this type of general staff advice—as distinguished from advising 
2 commission with respect to a particular hearing proceeding—deprives a 

gsion of assistance essential to the administrative process without reason. 

A few suggestions, some of which may seem drastic, will be made as to 
ry authorizations opening wider the discretion of the Commission in a 
that would expedite its processes. 

1, Reaffirm the principle of administrative finality. In Interstate Commerce 

mmission V. Jersey City (822 U.S. 503, 88 L.E. 1420 (1944)), Mr. Justice 
gexson, said with respect to this principle: 

raises an important but not a new question of administrative law. The 

rice Administrator’s contention is that this record is ‘stale’ and that a fresh 
ord is important. One of the grounds of resistance to administrative orders 
out Federal experience with the administrative process has been the 
yims of private litigants to be entitled to rehearings to bring the record up to 
ate and meanwhile to stall the enforcement of the administrative order. Ad- 
sinistrative consideration of evidence—particularly where the evidence is taken 
gn examiner, his report submitted to the parties, and a hearing held on their 
seeptions to it—always creates a gap between the time the record is closed 
oj the time the administrative decision is promulgated. This is especially true 
fthe issues are difficult, the evidence intricate, and the consideration of the 
gedeliberate and careful. If upon the coming down of the order litigants might 
mand rehearings as a matter of law because some new circumstance has arisen, 
me new trend has been observed, or some new fact discovered, there would be 
ile hope that the administrative process could ever be consummated in an 
ger that would not be subject to reopening. It has been almost a rule of 
oossity that rehearings were not matters of right, but were pleas to discretion. 
ind likewise it has been considered that the discretion to be invoked was that 

{the body making the order, and not that of a reviewing body.” 

The Commission should have broad discretion as to reopening a hearing record 
in the situation of which Justice Jackson spoke, the predicate being the public 
interest as distinguished from private considerations. 

2 All Commission decisions and opinions of importance should be required to 
ie published as official Commission reports and thus constitute constructive 
wtice to the public as well as giving them clearer enforcement value as 
precedents. 

3. A firmer line should be drawn as to who is a “party in interest” for pur- 
pues of pleading and interpleading (secs. 309, 402, 405). 

The foregoing are some of the specific areas of the Communications Act which, 
inmy judgment, merit legislative attention with a view toward facilitating the 
iministration of the Commission’s business and assisting it in the fulfillment 
fits statutory responsibilities. 

Section 8(b) of the Administrative Procedure Act confers on parties to an 
idjudicative hearing the right to file findings and conclusions for the considera- 
tin of the agency officer participating in the decision—the trier of the facts— 
ind the right to file exceptions to his decision. It further provides “the record 
tall show the ruling upon each such finding, conclusion, or exception presented.” 
this provision leaves to the parties a great deal of the control of the form of both 
eexaminer’s initial decision and the form of the Commission’s decision. 

Procedural requirements of the kind referred to above, which make it unsafe 
fa commission not to pass upon every individual exception filed by a party— 
min the case of the Federal Communications Commission such exceptions in 
ty individual cases have literally run into the hundreds, ofttimes restating 
he proposed findings—are a serious impediment to expediting hearings. I sug- 
tt that the Commission be required only to rule upon exceptions it considers 
material to decision. 

The Administrative Procedure Act made a noteworthy contribution to admin- 
tative law in its emphasis on the principle that ours is government of laws and 
Mofmen. We can accept fully its merits, and yet note in the light of expe 
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rience that some of its procedural provisions have undercut the admi 
process. It is important that the necessities of the administrative 


histratiye 


. : Process he 
preserved against too distant a swing of the pendulum—a swing which would 


overemphasize procedural rights to the sacrifice of the facility and expertness of 
the administrative process and the public interest. 


(Whereupon, at 12:18 p.m., the committee adjourned, to reconyeng 
at 9:30 a.m., Thursday, June 18, 1959.) 
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MAJOR ADMINISTRATIVE PROCESS PROBLEMS 
(Federal Power Commission) 


THURSDAY, JUNE 18, 1959 


House oF REPRESENTATIVES, 
SppctaL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE 
AND Foreign CoMMERCE, 
Washington, D.C. 

The special subcommittee met at 9:30 a.m., pursuant to recess, in 
room 1334, House Office Building. a soe 

Present: Representatives Harris (presiding), Mack of Illinois, 
Rogers of Texas, Flynt, Moss, Bennett of Michigan, Springer, 
Derounian, Devine, Dollinger, and Hemphill. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Beverly M. Coleman, subcommittee attorney; Herman Clay Beasley, 
subcommittee clerk; and Jack Marshall Stark, minority counsel. 

The CHarrMAN. The committee will come to order. 

The committee arranged for the panel discussion of the various 
najor regulatory agencies of the Government for a specific purpose. 
That purpose was outlined by me as chairman in behalf of the com- 
mittee at the opening session on Monday morning, June 15. There- 
fore, I presume you gentlemen of the panel are already familiar with 
the purposes of the panel discussion and what we are trying, objec- 
tively, to accomplish. 

You received a letter, each of you, as to the nature of the program 
and the four points that we felt would get to the heart of the problem 
under consideration. 

This committee in the last Congress had an extensive investigation, 
out of which came what we thought to be deficiencies in the law, and 
also as to the procedures in the operation of the major regulatory 
agencies of the Government. 

Gentlemen, we are seeking to plug the loopholes and to correct the 
deficiencies in the interest of the American people. In doing so, it is 
our hope to ultimately strengthen the arms of these independent regu- 
litory agencies who, as you know, virtually control the economy of 
the country and the everyday lives of all the people in the country. 

Today we are taking the Federal Power Commission. We have 
ilready had the Civil Aeronautics Board and the Federal Commu- 
ueations Commission. In my humble judgment, we have-had a very 
helpful and fine, frank discussion of views on the problems involved. 

I want to extend a welcome to each of you for your appearance here. 

want to express the thanks and appreciation on behalf of the com- 
mittee and the American people, and their interests, in your willing- 
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ness to come here to express your views on these matters that we hay 
tried to outline and point up that would reach the heart of the proble 

At this time I call attention to the fact that I have previous; 
offered for the record a list of the names and addresses of all of the 
panelists who, in response to the invitation of the Special Subcommit. 
tee on Legislative Oversight, will attend and participate in our dis. 
cussion meetings. This list, together with the “Revised Outline of 
Proposed Panel Discussion,” containing a schedule of the meetin 
which was sent to each of the panelists, will be reproduced at the end 
of the printed record for ready reference purposes. 

We have a procedure of permitting someone from the agency ip- 
volved to make a brief statement, and then we open it up to you 
gentlemen as panelists, representing not only the Government, byt 
the industry involved in the regulation by the particular agency as 
well as the practitioners who appear before that agency. 

So with that explanation, we will lead off with the Chairman of the 
Federal Power Commission. 

Are you going to discuss topic I, Mr. Chairman? 

Mr. Kuyxenpatu. Yes. I cover three topics in my statement, 

The CuarrMan. Very well. I think it might be advisable to throw 
all three in at one time, because invariably we get to crossing over 
lines, or we have thus far in the discussions, back and forth. 

Mr. Chairman, we are glad to have you here. 

Before we start with your brief statement opening the matter up 
we will have identification of the panel for the record, starting with 
you, if you do not mind. 


MEMBERS OF THE PANEL 


FEDERAL POWER COMMISSION REPRESENTATIVES: JEROME XK. 
KUYKENDALL, CHAIRMAN; WILLARD W. GATCHELL, GENERAL 
COUNSEL; CARL T. KALLINA, CHIEF OF BUREAU OF RATES AND 
GAS CERTIFICATES; AND EDWARD B. MARSH, CHIEF HEARING 
EXAMINER 


PRACTICING ATTORNEYS: RANDALL J. LeBOEUF, JR., NEW YORK, 
N.Y.; J. DAVID MANN, ROBERT E. MAY, BRADFORD ROSS, AND 
RICHARD J. CONNOR, OF WASHINGTON, D.C. 


INDUSTRY REPRESENTATIVES: C. WILLIAM COOPER, CONSOLI- 
DATED NATURAL GAS CO., NEW YORK; C. P. RATHER, SOUTHERN 
NATURAL GAS CO., BIRMINGHAM, ALA.; ROBERT E. LEE HALL, 
GENERAL COUNSEL, NATIONAL COAL ASSOCIATION, AND SECRE- 
TARY OF FUELS RESEARCH COUNCIL, WASHINGTON, D.C.; AND 
LESLIE T. FOURNIER, VICE PRESIDENT AND TREASURER, PAY: 
HANDLE EASTERN PIPELINE CO, NEW YORK, N.Y. 


Mr. Kuyxenpatu. Mr. Chairman, my name is Jerome K. Kuyken- 
dall, Chairman of the Federal Power Commission. 

Mr. Gatcuet,. Willard W. Gatchell, General Counsel of the 
Federal Power Commission. 
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Mr. Kauuina. Carl T. Kallina, Chief, Bureau of Rates and Gas 
Certificates of the Federal Power Commission. 
Mr. Marsu. Edward B. Marsh, Chief Hearing Examiner of the 
Federal Power Commission. yi, 
Mr. Ross. I am Bradford Ross, in private practice before the Com- 
jssion. 
mg May. Robert E. May, practicing attorney before the Com- 
jssion. 
The CuairMAN. Will you give your addresses? We want to get 
that into the record. 
Mr. Ross. My address is 725 15th Street NW., Washington, D.C. 
Mr. May. 1700 K Street NW., Washington, D.C. 
Mr. Mann. Mr. Chairman, I am J. David Mann., Jr., a practicing 
attorney in Washington, 1230 Pennsylvania Building, here in the 
istrict. 
ir LrBorvur. Randall J. LeBoeuf, Jr., 15 Broad Street, New York 


OTe Coorer. C. W. Cooper, 30 Rockefeller Plaza, New York, N.Y. 
[am a practicing attorney and general counsel for Consolidated 
Natural Gas Co. 

Mr. Hatz. Robert E. Lee Hall, general counsel of the National Coal 
Association, also representing Fuels Research Council, with offices at 
992 Southern Building, Washington, D.C. 

Mr. Raruer. C. P. Rather, president, Southern Natural Gas Co., 
Watts Building, Birmingham, Ala. 

Mr. Fournier. Leslie T. Fournier, 120 Broadway, New York, Pan- 
handle Eastern Pipeline. 

Mr. Connor. Richard J. Connor, 821 15th Street NW., a prac- 
titioner before the Federal Power Commission. 

The Cuarrman. Thank you, gentlemen. 

Mr. Chairman, you may proceed. 

Mr. Kuyxenpau.. Mr. Chairman and members of the subcommittee, 
may I express to the subcommittee the sincere appreciation of the 
members and staff of the Federal Power Commission for the oppor- 
tunity to appear at this stage of your consideration of the problems 
and procedures of administrative agencies. Your chief counsel, by 
outlining in some detail the program which your subcommittee has 
arranged, has materially assisted us in our work of preparing our 
presentation. I note from the statements of Chairman Harris that 
you desire the individual views of the panel pene rather than 
the official views of the Commission. I am, therefore, speaking for 
myself, and not on behalf of the Federal Power Commission. 


TOPIC I 


Let us first discuss the matter of improper influence and the preser- 
vation of necessary access by the Commission to information from the 
public, the regulated industry, and others. For many years, the Com- 
mission has governed appearances in proceedings by section 1.4 of its 


tiles, a copy of which I have marked as exhibit A and attached to this 
written statement. 
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Exuisir A 
1.4 APPEARANCES AND PRACTICE BEFORE THE COMMISSION 


(a) Appearances. (1) Participants may appear in any proceeding in 
or by an attorney or other qualified representative. An individual may a 
in his own behalf, a member of a partnership may represent the partnership, 
bona fide officer of a corporation, trust, association or organized group ; 
represent the corporation, trust, association or group, and an officer or empl 
of a State commission, of a department or political subdivision of a State 
other governmental authority, may represent the State commission or the Pi 
partment or political subdivision of the State or other governmental authori 
in any proceeding. 4, 

(2) Any person compelled to appear or voluntarily testifying or making a state 
ment before the Commission or the presiding officer, may be accompanied, repre. 
sented and advised by an attorney or other qualified representative. 

(3) All persons appearing before the Commission or the presiding officer must 
conform to the standards of ethical conduct required of practitioners before 
Courts of the United States, and where applicable, to the requirements of section 
12(i) of the Public Utility Holding Company Act of 1935 (49 Stat. 895. 5 
U.S.C. 791 (i) ). : 

_ (4) Any person appearing before or transacting business with the Commis 
sion in a representative capacity may be required by the Commission or the 
presiding officer to file evidence of his authority to act in such capacity. 

(b) Suspension. (1) After hearing the Commission may disqualify and deny 
temporarily or permanently, the privilege of appearing or practicing before it in 
any way to any person who is found (i) not to possess the requisite qualifications 
to represent others, or (ii) to have engaged in unethical or improper professional 
conduct, or (iii) otherwise to be not qualified. 

(2) Contumacious conduct at any hearing before the Commission or a pre 
siding officer shall be ground for exclusion of any person from such hearing and 
for summary suspension for the duration of the hearing by the Commission or 
the presiding officer. 

(c) Appearances of former employees. No person having served as a member, 
officer, expert, examiner, attorney, accountant, engineer, or other employee of 
the Federal Power Commission may practice before or act as attorney, expert 
witness, or representative in connection with any proceeding or matter before 
the Commission which such person has handled, investigated, advised or partici- 
pated in the consideration thereof while in the service of the Commission unless 
he be expressly authorized by the Commission on a verified showing that such 
participation would not be contrary to the public interest and would not be un- 
ethical or prejudicial to the interests of the Commission. 


[Paragraph (c) amended by Order 175, 19 F.R. 5213, Aug. 18, 1954 and Order 184, 21 F.R. 
1047, Feb, 1956] 


Mr. Kuykenpatut. You will notice in section 1.4(a) (3) that the 
Commission imposes conformance to the standards of ethical conduct 
required of practitioners before the courts of the United States. 

There is a tendency on the part of some people to lose sight of 
some of the basic differences between courts and regulatory agencies 
such as the Federal Power Commission and the other agencies con- 
cerning which these hearings are being held. 

Courts have the duty of deciding controversies between parties. 
Regulatory commissions frequently have that responsibility, but also 
have the duty of examining and testing the applications and conten- 
tions of members of the regulated industries and other interested 
parties, and arriving at decisions which fairly decide the rights of 
the parties and are not only sustainable on the record, but are in the 
public interest under the criteria established by Congress. _ 

The interstate electric and interstate natural gas companies for 
which Congress has provided these regulatory controls are generally 
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able, thoroughly informed, and fully capable of presenting the strong- 
at case in support of any proposal. The duties of a regulatory com- 
nission cannot be performed solely by the members thereof sitting as 
ycourt. A technical staff is needed, as are lawyers and hearing ex- 
yniners, if a regulatory commission is to perform its mission. Making 
gsentially judicial bodies out of the commissions is not the way to 
scheve efliciency or to protect the public interest. 

In order for a regulatory commission sucessfully to perform its 
duties, there must be some ex parte contacts between the Comrniesion 
and its staff on one hand, and representatives of regulated industries 
nd other interested parties on the other, but this does not mean that 
geret advocacy of contested matters before those who will decide the 
igue is necessary or proper. 

A few examples of matters which properly may and should be dis- 
assed with this Commission’s members or staff, or both, are: pro- 

tariff changes, proposed plans for expansion of facilities and 
grvice or for construction of hydroelectric projects, financing plans, 
various emergency situations where the element of time is important, 
counting problems, and depreciation matters. Frequently, these 
matters can be and are resolved without any detriment to any inter- 
wed party and without any formal proceedings. Laws or rules 
should not be enacted which will unnecessarily hamper the administra- 
tive processes. If the deciding officials—hearing examiners and Com- 
missioners—are completely isolated from all contacts, the administra- 
tive processes might well be abandoned, for they would be unworkable. 
Nevertheless, the merits of a controverted issue should not be dis- 
assed privately with any person who is to decide it. 

In order to assist in the public discussion of this problem within 
the framework of actual situations, the Commission recently initiated 
srulemaking proceeding in which it attempts to deal with three 

ases of its procedures. I have marked a copy of this notice in our 
ocket No. R-175 as exhibit B and attached it to this written state- 


ment. 
(Exhibit B referred to above follows :) 


ExuIBIT B 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Docket No. R-175 


COMMUNICATIONS WITH THE COMMISSION, INDIVIDUAL COMMISSIONERS, 
AND PRESIDING OFFICERS 


(18 CFR, Parts 1 and 2) 
NOTICE OF PROPOSED RULEMAKING 
(May 22, 1959) 


1 Notice is hereby given of proposed rulemaking in the above-entitled matter. 
2, Four changes are proposed (three to the Commission’s rules of practice 
ind procedure and one to its statements of general policy) : 
asin) Amending the definition of “Commission correspondence,” section 
(22) ; 
(b) Adding a new definition of “Hearing of record” as section 1.1(f) (23) ; 
(¢) Amending the Public Information provisions, section 1.36(c) (3) ; and 
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(ad) Adding a new Statement of General Policy on ex parte communica. 
tions with the Commission, individual Commissioners, or Presiding Officers, 
as section 2.01. 

These changes are set forth in the accompanying attachment which ig incor. 
porated herein by reference. 

3. The Commission has not yet decided whether it will issue any rule or State. 
ment of policy in this regard, but in view of the concern and public interest in 
the subject of ethics in the administrative process engendered by, among other 
things, the investigations and reports of the Special Subcommittee on 
tive Oversight of the House of Representatives, it is taking this method of in. 
viting comments and suggestions from those segments of the public interesteg 
in its administration of the Federal Power and Natural Gas Acts. In summary, 
the proposals would : : 

(a) Open to public scrutiny written communications coming from outside 
the Commission and intended for individual Commissioners on the same bagis 
as is mail intended for all five Comissioners. 

(b) Forbid ex parte oral communications, as to the merits of formal pro- 
ceedings, to Commissioners or Presiding Officers from outsiders (whether 
they be in private or public life). Outsiders could talk privately to stag 
members who have no authority to decide a case. (For example, a com. 
pany’s attorney or other representative would be free to discuss a cage 
outside the hearing room, with staff counsel, even though barred from 
approaching a Commissioner in like vein.) Outsiders could talk to Pregig. 
ing Officers and Commissioners in private only as required for disposition 
of ex parte matters. The language of this exception is taken from the 
Administrative Procedure Act; it refers to such matters as requests for 
adjournments, continuances, filing dates, and the like. See Attorney Gen. 
eral’s Manual on the Administrative Procedure Act (1947), p. 55. 

(c) Continue to forbid ex parte communications from the Commission's 
staff to Commissioners and Presiding Officers as now provided by section 
1.30(f) of the Commission’s rules with respect to participation by the staff 
in the decisionmaking process. It is believed that this meets all the re 
quirements of the Administrative Procedure Act. 

(d@) Recognize that there may be some other situations in which ex parte 
communications should be restricted. These would be left, for the time 
being, to the individual discretion of the Presiding Officers and Commis- 
sioners. 

4. The accompanying amendments to the Commission’s regulations are pro 
posed to be issued under authority granted the Federal Power Commission by 
the Federal Power Act, as amended, particularly by sections 308 and 309 thereof 
(49 Stat. 858; 16 U.S.C. 825g, 825h) and by the Natural Gas Act, particularly 
by sections 15 and 16 thereof (52 Stat. 830; 15 U.S.C. 717n, 7170). 

5. Formal rulemaking procedure is here being followed, even though not 
required by section 4 of the Administrative Procedure Act, because the Com- 
mission believes that the public has a great interest in procedural rules in the 
field of ethics and that public comment should prove particularly helpful in 
shaping the final form of any rules that may be adopted. 

6. Any interested person may submit on or before the 30th day of June 1959, 
to the Secretary, Federal Power Commission, Washington 25, D.C., data, views 
and comments in writing concerning the proposed amendments. It is requested 
that an original and nine copies of any submittal be filed. The Commission will 
consider these written submittals before acting upon the proposed amendments. 


JosepH H. GutTrRipe, Secretary. 


ATTACHMENT 
[Docket No. R-175] 


PROPOSED AMENDMENTS OF COMMISSION RULES AND STATEMENTS OF GENERAL 
Po.Licy 


1. Amend section 1.1(f) Definitions by amending paragraph (22) and adding 
a new paragraph (23), as follows: 

“(22) For the purpose of this paragraph and section 1.36, Commission corre 
spondence includes all written communications and enclosures received from 
others than the staff by a Commissioner or [and] intended for the Commission 
or sent to others than the staff and signed by the Chairman, a Commissioner, the 
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secretary, the Executive Director, or other authorized official, except those which 
y personal.” [New matter in italic, deletion in black brackets. ] 
(8) For purposes of this paragraph and of section 2.01, a “hearing of rec- 
* ig the Commission process for determining any matter upon a record made 
ta trial-type hearing (whether with or without further argument). A “hear- 
: of record” begins when the hearing opens and ends with the final Commission 
ination in the matter (but does not include the processing of any applica- 
tion for rehearing unless, and until, rehearing is granted). Such “hearings of 
” shall include adjudications, initial licensing, ratemaking, and other 
proceedings by law made subject to the procedure governing adjudications, but 
gach “hearings of record” shall not include determinations without hearing or 
ations which may by law be based on extra-record facts.” 
9, Amend section 1.36 Public Information by amending paragraph (c) (3) to 
read a8 follows : ; 
#(c) Public files and records.—EXxcept as provided in paragraph (d), of this 
getion, the public files and records of the Commission which are available for 
lie reference, insofar as consistent with the proper discharge of the Commis- 
don’s duties, at its principal office during the prescribed hours of that office, are 
emprised of the following: 


® . « - * * a 


“(3) All Commission correspondence * relating to (i) any submittal or filing,’ 
(ii) any matter or proceeding,® (iii) any furnishing of data or information, 
to or by another branch, department, or agency of the Government. But 
in the case of correspondence received by an individual Commissioner a copy may 
ie placed in the public files and records ; and the Commissioner may delete such 
as are purely personal and unrelated to the categories enumerated 

shove.” [New matter in italic] 

%. Insert a new section 2.01 before section 2.1 of Part 2, General Policy and 
Imerpretations, to read as follows: 

“Section 2.01. Hx parte communications with the Commission, individual Com- 
nissioners, or Presiding Officers. 

“(a) Ex parte communications are restricted by this statement of general pol- 
iy, which supplements section 5(c) of the Administrative Procedure Act and 
sctions 1.4(a)(3) and 1.30(f) of these rules.* In hearings of record® and in 
sch other proceedings as the Commission, in its lawful discretion, makes subject 
this general policy, presiding officers and Commissioners shall rely upon and 
consult (except as required for the disposition of ex parte matters as authorized 
by law)— 

*(1) Evidence, explanation, analysis, argument, and advice openly pre 
sented with notice to all participants ; 

*(2) Matters officially noticed; and 

“(3) Other explanation, analysis, and advice presented by another Com- 
missioner or, upon request, by an officer, employee, or agent of the Commis- 
sion, except as restricted by section 1.30(f) of these rules. 

“(b) Subject to (a) (2), above, and to the exception as to disposition of ex 
parte matters, Presiding Officers and Commissioners will neither request nor 
mtertain any private evidence, explanation, analysis, agreement or advice 
regamding any matter at issue in a pending hearing of record, whether offered by 
aperson in public or private life. 

“(c) A Commissioner or Presiding Officer to whom is attempted any oral com- 
munication forbidden by (b), above, shall decline to listen to or discuss the 





‘Defined by section 1.1(f)\(22). 

*Defined by section 1.1(f) (17). 

"Defined by section 1.1(f)(18). 
‘Section 1.4(a)(3)—All persons appearing before the Commission or the presiding 
Must conform to the standards of ethical conduct required of practitioners before 
the Courts of the United States, and where applicable, to the requirements of section 12(1) 

tithe Publie Utility Holding Company Act of 1935 (49 Stat. 825; 15 U.S.C. 791(4)). 

Section 1.30(f)—No participation by investigative or prosecuting officers. In any pro- 
ng in which the Commission may so direct or in any proceeding for an adjudication 
tquired by statute to be determined on the record after opportunity for hearing, other than 
plications for initial licenses or proceedings involving the validity or application of rates, 
or practices of public utilities or natural gas companies, no officer, employee, or 
tent assigned to work upon the investigation or trial of a case for the Commission or to 
usist in the trial thereof, shall, in that or any factually related proceeding, participate or 
tivise - to the findings, conclusions, or decision, except as a witness or counsel in publie 


"Defined by proposed new section 1.1(f);(23). 
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matter, and shall explain that the matter is pending for determination 
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a letter may be received for insertion in the public files. Attempts ‘3 aoe 
this policy will be referred to the Commission, and may be the basis for disej. 
plinary action under section 1.4(b) of these rules.’ Commissioners and Presid. 
ing Officers will exercise discretion in deciding on the proprietry of particular 
communications, even if not prohibited by this policy. 

“(d) Written communications will be inserted in the public files in a 
with 18 CFR 1.36(c), but shall not, thereby, become a part of the forma) 
record.” * 

Mr. Kuyrxenpaut. This proposed rule would open to the public 
written communications coming from outside the Commission anq 
intended for individual Commissioners on the same basis as ig mai] 
intended for all five Commissioners. It would forbid ex parte oral 
communications as to the merits of formal proceedings when made 
to Commissioners or to presiding examiners by outsiders, whether 
they be in private or in public life. Outsiders could talk privately 
to staff members, for they have no authority to decide a case, For 
example, the attorney of a company, or other representative, would 
be free to discuss a case outside the hearing room with staff counsel 
or with a member of the technical staff. Also, outsiders could talk 
to presiding examiners and Commissioners in private as required for 
the disposition of ex parte matters. This practice is in line with that 
of the courts, where the parties are at liberty to discuss with the judge 
such matters as requests for adjournments, continuances, filing dates, 
and the like. In fact, a judge who decides an ex parte petition for 
the issuance of a preliminary injunction would not feel that he was 
biased or prejudiced in hearing a case where a permanent injunction 
was sought, although a preliminary injunction in a particular case 
might well have been issued without hearing from the other side. 

The proposed rule would recognize that there may be some other 
situations in which ex parte communications should be restricted. 
These would be left for the time being to the individual diseretion 
of the presiding examiners and the Commissioners. Perhaps this 
point can be dealt with in a more precise manner at a later date. 

It continues in effect, however, the following limitation upon agen- 
cy staff participation under certain circumstances as now carried in 
section 1.30, paragraph (f) (on p. 38 of our rules). This paragraph 
reads as follows: 


No participation by investigative or prosecuting officers. In any proceeding 
in which the Commission may so direct or in any proceeding for an adjudica- 
tion required by statute to be determined on the record after opportunity for 
hearing, other than applications for initial licenses or proceedings involving the 
validity or application of rates, facilities, or practices of public utilities or 
natural-gas companies, no officer, employee, or agent assigned to work upon the 
investigation or trial of a case for the Commission or to assist in the trial there 
of, shall, in that or any factually related proceeding, participate or advise as to 
the findings, conclusions, or decision, except as a witness or counsel in public 
proceedings. 


Section 1.30(£) meets the requirements of the Administrative Pro- 
cedure Act. 


*Section 1.4(b)—(1) Suspension. 
deny, temporarily or 
way to any 


After hearing the Commission may disqualify and 
ermanently, the privilege of appearing or practicing before it in any 
erson who is found (i) not to possess the requisite qualifications to represent 


others, or (il) to have engaged in unethical or improper professional conduct, or (til) other 
wise to be not qualified. 

(2) Contumacious conduct at any hearing before the Commission or a presiding officer 
shall be ground for exclusion of any person from such hearing and for summary suspel- 
sion for the duration of the hearing by the Commission or the presiding officer. 

? Defined by section 1.1(f) (19). 
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While the Commission has issued this proposal for changes in the 

we do not know whether such changes will be found workable 

or desirable. After we have heard from the public and have had a 

fall opportunity to consider the many ramifications of these proposals, 
vw be in a better position to decide. 

The primary purpose in preventing improper and _off-the-record 
influences is to afford every party who may be affected by an agency 
decision an opportunity to know and to meet all contentions which are 

nted to the deciding officers. While this fundamental question 
of basic fairness and objectivity must run through any judicial or 
siministrative decisional process, it assumes greater complexity in 
a administrative proceeding than in a judicial one, by reason of the 
fyndamental responsibility placed upon the agency for protection of 
the public, and not only the parties involved. 

The Cuarrman. I think it might be advisable in order to keep this 
record as it should be on the various subjects, if you do not mind sus- 
pending here we will have a discussion of topic I before we go to 

ic II. 

7 ‘rst, may I ask, Mr. Chairman, has the Commission adopted a 
code of ethics ? 

Mr. Kuykenpatu. Yes, we have, Mr. Chairman. 

The Cuarrman. Could you supply the committee a copy of it? We 
will decide whether to put it into this record. I think it has gone into 
the preceding record, which is before the committee. 

rt. KuyKENDALL. We will be happy to supply you with a copy. 

(Canons of conduct of FPC reproduced at end of Federal Power 
Commission discussion. ) 

The Cuarrman. In the second place, is it generally recognized that 
the Federal Power Commission is an arm of the Congress? 

Mr. KuyKenpaui. Absolutely. 

The Cuarrman. And it is an independent agency ? 

Mr. KuyKenpDa.w. Yes, it is. 

The CuarrMan. You do not consider, then, that you are necessarily 
apartor an arm of the executive branch of the Government ? 

Mr. Kuyxenpatu. No. We consider ourselves to be an arm of the 


Cuarrman. Gentlemen, you have heard the Chairman’s open- 
ing remarks. I emphasize again that the purpose of this panel dis- 
cussion is for each of you who is well versed in these problems to 
freely and frankly discuss your own views and ask questions to invite 
the views of others. 

Who would like to be first to undertake this? 

Mr. Ross. Mr. Chairman, I have one or two things that I would 
like to say on this point of improper influence that the Chairman has 
just mentioned. 

Several of the members of this panel representing private industry 
inet for lunch the other day to kind of go over this thing and consider 
the points that this committee is interested in. I expressed myself as 
never having known of any Commisisoners having been influenced in 
the Federal Power Commission improperly in making a decision there. 
Istated further that in my practice before the Commission, and during 
the period that I was General Counsel of the Commisison, I had never 


| Of anybody else to ever suspect that the Commission had acted 
ue to improper influences or motives. 
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Each of the other three persons representing private ind 
that luncheon table agreed that they had never suspected nor felt that 
there was any improper influences affecting the decision of the Feder] 
Power Commission. 

A number of those people have been practicing before the Commis. 
sion for many, many years. 

I feel that in fairness to this Commission you should know that thos 
of us on the outside who have more at stake than anybody else in how 
those cases are decided at the Commission, or at least a very repre. 
sentative number of us, have that feeling. That does not mean, of 
course, that we agree with what the Commission decides, often, when 
we are on separate sides and do not like the decisions. But we do 
not feel that the Commission has been subjected or has permitted itself 
to be subjected to improper influences. 

We do feel that there is room for improvement in some ways, pro. 
cedurally, in the Commission, and that their internal workings could 
be improved, and that sometimes we don’t get the kind of treatment 
that we deserve due to internal procedures. 

But I just wanted to start with the statement that these Com. 
missioners have been people of high caliber, and the staff of the Federal 
Power Commission is composed of men who are sincere men, desiri 
to do a good job in the public interest. Anything that I have to say 
at least, should be considered with the background I have just 
given you. 

That is all I wish to say to just open the subject up. 

The Cuarmman. Mr. LeBoeuf? 

Mr. LeBorvur. Mr. Chairman, I prepared a statement all on topic]. 
I have concentrated my attention on that topic because of my deep 
feeling that the bills balows you would destroy the administrative 
process. 

If I might have my statement incorporated into the record and givea 
condensation of it at this time, I would be glad to do so. 

I start with the observation that everything that the Chairman of 
the Federal Power Commission has said on the subject of topic I, 
Lagree with. But I do not think he goes far enough. I do not think 
he recognizes, as far as it should be, that the problem and the vice 
of the procedure in the Federal Power Commission is unwarranted 
delay, and, therefore, in my emphasis I feel that that delay has 
to be eradicated, and that these bills would make it infinitely worse 
than it is today. 

My views are dominated by the conviction that in order to perform 
the functions in the public interest which Congress has handed to this 
Commission, it has to maintain its independence. 

I know the Chairman has questions of whether it is a political 
theory, a legislative agency, and all of that. We have heard all the 
discussion of quasi-judicial, quasi-executive, and quasi-legislative. But 
the real truth, in my humble judgment, is that the tripartite division 
of Government does not apply, truly, to this kind of an agency. We 
have created something to deal with a grave national problem in the 
public interest, and its independence, its ability to function in the 
public interest, is the all-important question. 

Therefore, restrictive legislation that weakens it in the performance 
of its public duties is contrary, in my judgment, to. the public interest 


I respe 
a choice | 


ing 
the one | 
demonstr 
other han 
Tam cc 
an aura ¢ 
ind cum! 
Commiss 
wation tl 
I agree 
of undue 
mission, ¢ 
It seem 
two bills 
have assu 
latory ae 
cases, OF 
I think 
a portion 
mission 2 
sible abu 
embraces 


tlay wa 
did not a 











MAJOR ADMINISTRATIVE PROCESS PROBLEMS 195 


J noted in my prepared statement the great Spanish philosopher, 

‘ouel de Unamuno, who once said that man doesn’t find it too 
“#oult to choose between good and evil. Where he runs into trouble 
ig where he has to choose between two evils or between two goods. _ 

[ respectfully submit that the problem that this committee has is 
, choice between two evils: The evil of undue hampering in restrict- 
ing the Federal Power Commission in the performance of its work, on 
the one hand; and preventing the possibility, which has not been 
demonstrated with respect to the Federal Power Commission, on the 

r hand. 
si concerned that legislation of the type proposed here will create 
an aura of fear and suspicion that will produce even more inaction 
and cumbersome procedure than exists today in the Federal Power 

Commission, and prevent the imaginative, flexible, courageous reg- 
qlation that is necessary in the utility field. 

[agree with Mr. Ross that I, in my experience, know of no instance 
of undue and improper influence between persons outside the Com- 
mission, and the Commission. 

Itseems to me that the primary assumptions of the draftsmen of the 
two bills that are before you is erroneous. That is, the draftsmen 
have assumed that the function of this and all other of the six regu- 
latory agencies is either to sit over contested matters, such as rate 
cases, or to grant a public privilege. 

I think that that assumption is wrong. It represents, in fact, only 
a portion of the duties which this Congress entrusted to this Com- 
mission and, therefore, legislation which is designed to prevent. pos- 
sible abuse in those two areas, but is so drawn that it slops over and 
embraces all areas, is unworkable, and would absolutely frustrate per- 
formance of the duties of the Commission. 

Mr. Rocers of Texas (presiding). Do you feel that under the pres- 
ent procedures you have an adequate opportunity to know and meet 
the case of your opponent before the Federal Power Commission? 

Mr. LeBorur. Yes, sir. As I would like to develop, and have in 
greater detail in my prepared statement, many of my criticisms in this 
area deal with the procedures within the Commission. 

In other words, I think there is not enough communication be- 
tween the staff of the Federal Power Commission and those indus- 
tries and practitioners that are before it that is necessary to aid it 
to do its job, and on the other side, to act with fairness and justness. 

I would like, if I may, to give a few examples rather than just 
general platitutes of the type of problems that I am talking about 
ad how they are handled and how, in instances, the good handling 
would be thwarted by the kind of legislation that is before you. 

These are all happenings. I have tried to condense them. 

When the first pipeline proceeding to bring natural gas to the 
Northeast was before the Commission, the proceedings delayed in- 
tminably, and then the staff requested a great delay. I personally 
went to the then—now deceased—Chairman of the Federal Power 

ission and pointed out that the gas that was to come to this 
aga of the country was under option with time limits, and if this 


slay was granted that price would undoubtedly be increased. He 
did not act. 
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The result was that the initial price to the consumers of all the 
metropolitan area in the Northeast was 3 cents a thousand higher 
because of that delay. 

My point is not to criticize the Commission at that time. My point 
is that I believe it was proper to make an ex parte representation of 
those facts to the then Chairman of the Commission. 

Bills such as those before you would prevent that. Surely yoy 
could say, “I could have made a formal motion, with 10 days to this 
party and 20 to that, to reply,” and the time was consumed. 

Mr. Rocers of Texas. I am afraid, Mr. LeBoeuf, we are getting 
over into other topics. I prefer really to stay on this No. 1 topic. 

Mr. LeBorvur. The No. 1 topic, the example I gave, Mr. Rogers, was 
a ee rietto ex parte which would be forbidden by the legislation 

ore you. 

Mr. Rocers of Texas. You did want your statement in the record? 

Mr. LeBoevr. Yes, sir. 

Mr. Rocers of Texas. You may proceed. 

Mr. LeBorvr. Asa longtime practitioner before the Federal Power 
Commission my views are dominated by the conviction that, in order 
to perform its numerous functions in the public interest and within 
the framework of the authority delegated to it by Congress, it must 
have the maximum independence and be not only free from improper 
influence, but also be lantemai by unduly restrictive and inappro- 
priate legislative procedural rules. 

With that credo, I look with skepticism on legislative enactments 
which, although designed to prevent possible abuses, I fear will delay, 
complicate, and hamper the Federal Power Commission in the proper 
performance of its mission. 

The fault with which I believe this Commission justly should be 
charged is unwarranted delay in the performance of its duties—delay 
that is costly to the ultimate consumer, harmful to the investigator, 
and which impairs the progress and efficiency of great segments of 
the electric and gas industries. 

Certainly the Commission and the staff must operate without fear 
or favor or corroding influence, but I am concerned that a set of con- 
gressional rules, bearing civil and criminal sanctions, will hamstrin 
the functioning of the Commission by unreasonable complexity an 
delay. I fear that legislation of the type contained in the pending 
House bills will create an aura of fear and suspicion producing in- 
action or cumbersome procedures in place of the imaginative, flexibl 
and courageous progressiveness required for efficiency in the field o 
utility regulation. 

Mine may be a Hamlet-like fear of fleeing to ills that I do not know, 
in place of those I have learned to bear, but at least I want to state 
in all candor that I believe with respect to the Federal Power Commis- 
sion that no case has been made for the measures before you. 

The motivation behind the suggested legislation apparently arises 
from a desire to force this administrative agency into the mold of a 
court which, in my opinion, is not justified or consistent with the 
necessity of its employing varying procedures adaptable to the dif- 
ferent functions it is required to perform. 

The primary assumption of the draftsmen of these bills seems to 
be that such administrative body is solely occupied with the decision 
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of contested matters, such as rate cases, where viewpoints differ and 
economic interests are in conflict, or with the grant of some privilege 
which Government has to bestow. 

These contested matters and grants, however, represent only a por- 
tion of the duties of the Commission. To prescribe legislative rules 
of conduct and ethics, even if meritorious with respect to such func- 
tions, so broadly as to apply to its other and far more numerous areas 
of regulation would, in my judgment, be unrealistic and unduly im- 

air its ability to serve the purpose for which Congress created it. 

Even with respect to these two overemphasized areas of regula- 
tion, it is doubtful that it is desirable to put the Commission in a 
straitjacket. Let me give some practicalexamples. 

When the matter of the certification of the first pipeline to bring 
natural gas to the northeastern part of the United States was before 
the Commission, the proceedings dragged on interminably. Finally, 
the staff requested a long delay in order to have a field trip to form its 
own opinion whether the gas reserves which the pipeline had under 
option were adequate. Those of us familiar with the case believed 
such investigation was not necessary, and if the staff desired to con- 
duct its independent field investigation, it could and should have done 
so at an earlier date. Many of the pipeline’s options for gas would 
expire before the new investigation was planned to be completed. 

his was pointed out to the then Chairman of the Commission by 
a personal ex parte approach and he was requested that the Commis- 
sion act before the expiration of the options. It was not done. The 
options expired and had to be renegotiated under the guns, with the 
result that the distributing companies of the northeast paid a price 
of 3 cents per M c.f. higher than under the contracts which had orig- 
inally been negotiated by those Senet Personally, I consider 
that it is proper for any party in such a situation, and in the public 
interest, to bring such facts to the Commission’s attention, without 
the delays attendant on formal motions. I have no objection to pub- 
licity being given in the record to such an ex parte approach, but I 
do not baleve that legislation should prevent or delay such com- 
munications. 

In certain cases, the staff of the Commission has effected compro- 
mises between the parties which the Commission later approved. To 
that end, conferences were held by the staff with all parties present 
at some times and with the contesting parties separately at other 
times. Courts on occasion employ similar techniques. Again, I 
think it is proper that administrative procedure seek to obtain and 
expedite the resolution of such controversies without the delay and 
formality required by these bills. 

Another example. The staff as a body of experienced technicians 
isconstantly evolving standards and tests which it applies to all types 
of matters, whether involving hearings or not. These standards 
are not published or available in written form. The only way a prac- 
titioner can find out their existence or their nature is by direct con- 
versation with the staff. To forbid or unduly restrict such com- 
munication would be unfair, particularly to parties and practitioners 
who do not regularly appear before the Commission. 

Instead of restricting communication, my frequent complaint as a 
practitioner is that the staff on occasion fails to perform its full duty 
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in the public interest when it withholds its criticism of the evidence 
presented by the moving party in any proceeding until it is too lat, 
to be answered. a 

For example, recently, a northeastern Sn company contracted 
to make a direct purchase of natural gas in Texas for its own ¢op. 
sumption to generate electricity and steam. The proces in- 
volved novel questions, not the least of which was the opportunity 
to test out whether such a program might be a means of avoiding the 
difficulties the Commission has in applying utility type regulation 
to the natural-gas producers as a result of the Phillips decision. Jy 
this proceeding, the staff called no witnesses and refused to indicate 
any position on the record with respect to such a program, although 
requested to do so. After the hearings were closed the staff brief 
first stated its opposition, based on an alleged inadequacy of proof 
which the moving party might have supplied, if informed in time, 
and on policy considerations not in the record. 

My point is that in my opinion there was a failure of adequate and 
proper communication on the part of the staff. I fear that the pro. 
posed legislation, instead of correcting what I regard in that case as 
a departure from proper and just administrative procedure, would 
tend to sanctify Sits conduct in the future. 

In a rate case, the burden of proof is imposed on a single party by 
law. Whether such party is deemed to have met that burden of 
proof, in the eyes of the staff at least, may be decided by whether such 
party’s evidence meets the unpublished standards which the staff has 
evolved and is constantly changing. If the staff believes the eyi- 
dence is inadequate on that basis, should it not advise the party hay- 
ing the burden of proof of that belief in sufficient time so that, if the 
staff’s standard of the moment is known, it can be met? Since the 
public interest in a rate case is to achieve a just and reasonable bal- 
ance between the ultimate rate payer and the investor interest and 
since the Commission leans heavily on its nonpartisan staff’s recon- 
mendations, communication of such otherwise undisclosed standards 
seems necessary in the protection of the public interest. It should 
not be discouraged, in my judgment, by legislation. 

In an effort to demonstrate the misconception of basing legisla- 
tion on the assumed needs in contested matters and grants, I have at- 
tempted to show the scope and wide variety of the important fune- 
tions of the Commission under the Natural Gas Act, under the Fed- 
eral Power Act, and under other special acts, by preparing an ap- 
pendix listing such other functions. This partial list shows some 69 
different kinds of regulatory activity delegated to the Federal Power 
Commission. Of these functions, only a few would fall in the two 
categories named above on which those bills are premised. The list- 
ing is solely on a numerical basis, without indication of relative im- 
portance, to show their wide scope and the difficulty of applying 4 
single, uniform statutory standard to all activities. I request that 
the list be incorporated in this record. 

(The list above-referred to follows :) 
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FUNCTIONS OF THE FEDERAL PowEeR COMMISSION 
UNDER THE FEDERAL POWER ACT 


Part I—telating to hydroelectric licenses and occupation of waters of the United 
States 


1. Investigate and collect data concerning the existing and possible future 
utilization of water resources in any region to be developed; and to cooperate 
jn such investigations with the executive departments and other agencies of 
State and National Governments. 

2, Determine the cost and net investment in licensed projects. 

3. Publish its reports and investigations for public use. 

4, Report to Congress the permits and licenses issued. 

5. Issue licenses for the construction, operation and maintenance of dams and 
other project works. 

6. Issue preliminary permits to applicants. 

7. Investigate occupancy, for the purpose of developing electric power, of 
public lands, reservations or streams over which Congress has jurisdiction. 

8. Investigate proposed waterpower developments undertaken by the United 
States and report findings and recommendations to Congress. 

9, Approve or disapprove the voluntary transfer of licenses. 

10. Prescribe rules and regulations for the protection of life, health, and 
property with respect to licensed projects. 

11. Fix annual license charges. 

12. Fix charges for the development and utilization of power created by a 
Government dam. 

13. Determine charges for headwater benefits. 

14. Report to Congress, with respect to licensed projects, where construction 
of navigation structures by the United States might be appropriate. 

15. Supervise and control the time of construction of project works to meet 
the reasonable needs of the available market. 

16. Request the Attorney General to institute proceedings in equity in district 
courts of the United States to obtain revocation of a license, the sale of project 
works, or other appropriate equitable relief where project works not completed 
within time prescribed. 

17. Administer recapture provisions of the act. 

(a) Determine the net investment of the licensee in the project and the 
amount of severance damages. 

(b) Issue a new license or an annual license if the right of recapture is 
not exercised. 

18. Fix compensation for the use by the United States of project works during 
periods of national emergency. 

19. Require the construction, maintenance, and operation by licensees of 
such lights and signals as may be directed by the Secretary of War, and such 
fishways as may be prescribed by the Secretary of Commerce. 

20. Promulgate and administer navigation regulations with respect to licensees’ 
facilities. 

21, Control the services rendered by licensees, selling power for use in public 
service, or that enters into interstate or foreign commerce, and the rates charged 
and the securities issued in the absence of State regulation. 

22. Approve, where required by the public interest, the execution of contracts 
by licensees for the sale of power extending beyond termination date of license. 

23. Investigate the proposed construction of project works upon nonnavigable 
streams to determine if the interests of interstate or foreign commerce will be 
affected thereby ; and issue licenses with respect to such project works where 
appropriate. 

24. Control and supervise entry, location, or other disposal of lands of the 
United States included in a proposed project. 

25. Request the Attorney General to institute proceedings in equity in a U.S. 
district court to revoke any permit or license for violation thereof, or to correct 
through injunction or other process any violation of the act or regulation, or order, 
thereunder. 

26. Fix charges for use of Indian lands. 
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27. Enforce the prohibition against combinations to limit the output of electri. 
cal energy, to restrain trade or fix prices. 
28. Approve the exercise of the right of eminent domain by licensees, 


Part II—Relating to interstate electric public utilities 


1. Direct and divide the country into regional districts for the voluntary inte. 
connection and coordination of facilities for the generation, transmission, and 
sale of electric energy; and promote interconnection and coordination withjy 
and between districts. 

2. Direct public utilities, after hearings, to physically connect their facilities 
with those of others and to sell or exchange energy under terms and conditions 
prescribed by the Commission. 

3. Require, during periods of emergency, temporary connections of facilities 
and generation and transmission of electric energy. 

4. Authorize the exporation of electric energy, after hearing. 

5. Authorize, upon appropriate terms and conditions, the sale, lease, merger 
consolidation or other disposition by a public utility of its facilities exceeding 
$50,000 in value, or the acquisition of the securities of another public utility, 

6. Authorize the issuance of securities or assumption of liability by utilities 
upon appropriate terms and conditions. 

7. Control the disposition of the proceeds of security issues. 

8. Regulate the rates and charges of public utilities. 

(a) Prescribe regulations for the filing of rate schedules. 

(0) Provide for hearings concerning the lawfulness of rates, suspend 
rates, and provide for the collection of rates subject to refund. 

(c) Determine just and reasonable rates. 

(d) Investigate and determine the cost of production or transmission of 
electric energy by means of jurisdictional facilities where the Commissiop 
has no rate authority. 

9. Require furnishing of adequate service, upon complaint of State commis. 
sion. 

10. Investigate and ascertain cost of property of public utility, depreciation 
therein, and other facts bearing thereon and upon fair value of property. 

11. Refer appropriate matters to joint boards composed of State commission 
members ,and cooperate with State commissions through conferences, the holding 
of hearings, and the supplying of information and witnesses with respect to 
regulation of public utilities subject to State jurisdiction. 

12. Enforce restrictions on officials dealing in securities and interlocking 
directorates. 


(Part IlI—Relating to hydroelectric licensees and interstate electric public 
utilities 

1. Prescribe rules and regulations for administration of act. 

2. Prescribe systems of accounts for licensees and utilities, and after hearing 
determine accounts in which outlays and receipts shall be entered, charged, or 
credited. 

3. Inspect and examine all accounts, records, and memorandums of licensees 
and utilities. 

4. Require, after hearing, proper depreciation accounts and fix rates of 
depreciation. 

5. Prescribe filing of annual and other periodic and special reports. 

6. Investigate violations of the act and invoke the aid of the U.S. courts 
in aid of such investigations. 

7. Hold hearings and permit the participation of interested persons. 

8. Perform all acts necessary to carry out the provisions of the act. 

9. Investigate the generation, transmission, distribution, and sale of electric 
energy throughout the United States and its possessions, keep current infor- 
mation with respect thereto, and report to Congress the results of such ip- 
vestigation. 

10. Publish and sell its reports and decisions. 

11. Participate in proceedings involving judicial review of Commission de 
cisions. 

12. Bring actions in U.S. courts to enjoin violations of the act and to enforce 
compliance therewith. 
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UNDER THE NATURAL GAS ACT 


1, Control the exportation and importation of natural gas. 
9, Administer rate provisions of act. 
(a) Prescribe regulations for filing of rate schedules. 
(b) Investigate, suspend, require the collection under bond, and after 
hearing determine the justness and reasonableness of changes in rates. 
(c) Investigate and determine after hearing the lawfulness of rates. 
(d) Investigate and determine the cost of the nonjurisdictional produc- 
tion or transportation of natural gas by a natural gas company. 
3, Ascertain cost and depreciation of property. 
4. Direct extension or improvement of transportation facilities. 
5. Direct connection of facilities with, and sale of natural gas to, local dis- 
tribution companies, after hearing. 
¢. Control abandonment of facilities and service. 
7, Certify on a temporary or permanent basis the sale, acquisition, extension, 
orconstruction and operation of facilities. 
8, Prescribe and administer a system of accounts. 
9. Investigate and fix rates of depreciation and amortization. 
10. Prescribe annual and other periodic and special reports. 
11. Report to Congress on State compacts and recommend legislation in sup- 
port thereof. 
12. Investigate violations of the act. 
13. Determine the adequacy of natural gas reserves and the reasonableness 
of the accounting treatment with respect thereto. 


14. Promulgate and administer rules of practice and procedure with respect 
tohearings and other proceedings under the act. 


15. Participate in proceedings for court review of Commission actions. 
16. Bring actions in U.S. district courts to enjoin violations of the act. 


UNDER SPECIAL STATUTES 


In addition to the basic Federal Power and Natural Gas Acts, the Commis- 
sion is charged with specific duties under special acts, such, for example, as 
the approval of the rates of the Bonneville Power Administration. Also, the 
Commission, by legislation or Presidential order, is frequently called on to 
participate in the formulation of interstate compacts relating to the use of 


water resources and perform other public functions pertinent to the gas, electric, 
and waterpower fields. 


Mr. LeBorvur. I point out that the number of distinct functions 
which the Commission is required to perform under the Federal Power 
Act is far more numerous than under the Natural Gas Act, since my 
distinguished brethren on this panel are either exclusively or pri- 
marily concerned with gas matters. It should be stressed that the 
bulk of these functions can be dealt with promptly, efficiently, and 
fairly only if free and proper communication between the Commis- 
sion and the interests involved is permitted. 

For example, in the ascertainment of the original cost of licensed 
rojects or of the properties of interstate electric utilities which may 
aoe basis of ultimate rate decision, the routine procedure is as 
ollows : 

The company is required to prepare and file a detailed statement 
of its claimed original cost. Examiners of the Commission check the 
company’s books and records—a process involving months of study 
and almost daily inquiry and discussion between the staff investigators 
and company Geibinisel, During this process the staff may challenge 
the company’s claims to some items. Many of such disputes are settled 
informally by such preliminary discussions. There follows further 
conferences and discussion at the top level of the Commission staff 
with officers of the affected utility as to the remaining claims. Where 
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a legal issue is involved, the applicant may be requested to file a brief 
Finally, the staff tells the company that it will allow or disallow ¢gp. 
tain items and if the company does not agree, it must proceed to hear. 
ing. Up to this point, there has been a maximum of free communica. 
tion. In fact, the investigation itself could not be conducted withoy 
the utility employees being required from time to time to justify and 
explain the facts and ale behind a book entry. 

ince this process is one which will result in an order, it involyes 
adjudication and apparently would be illegal under H.R. 4800, Poy. 
sonally, I believe this procedure is proper and necessary in the per. 
formance of the Commission’s duty to protect the ultimate public from 
inflated values being stated on the utility’s books. Even if the hear. 
ing stage is reached, the parties are the staff and the utility, and jp 
my opinion, any conversations which might lead to a settlement would 
be proper and desirable to shorten the hearing or eliminate a subsp. 
quent court review. H.R. 4800 would forbid such discussions or foreg 
them to be conducted in the artificial form of hearings. 


COMMENTS OF H.R. 4800 AND H.R. 6774 


I would like to make the general observation that both H.R. 4809 
and H.R. 6774 prescribe uniform regulations for each of the six major 
regulatory agencies. Since their functions differ so widely, it would 
seem that any such blanket approach is unworkable. Restrictions on 
communication, and requirements of publicity with respect thereto, 
might be appropriate to the grant of a license for a radio or television 
station by the Federal Communications Commission, whereas such 
control might be inappropriate to the broad investigatory powers 
of the Federal Trade Contmistion: If Congress is wisely to try to 
prevent abuses by prescribing rules, it is respectfully suggested that 
those rules should be designed to fit the widely different specific fune- 
tions entrusted to each separate regulatory agency and be appropriate 
to the myriad different functions of such agency. 


H.R. 4800 


I am opposed to the provisions of this bill that attempt to govern 
communications to and within the Federal Power Commission as be- 
ing unduly restrictive. While I heartily agree that devious methods, 
exertion of pressures, offering pecuniary inducements described in 
section 103(a) constitute improper conduct, nevertheless, the wording 
of this section is so indefinite that it could be construed to limit 
proper communications by any interested person with the staff or 
the Commission. Again, I point out it is based on the erroneous 
assumption that all of the important matters before the Commission 
are either contested proceedings or grants of privilege. While the 
latter part of the section does refer to presentation “in accordance 
with established procedures,” if it means procedures heretofore fol- 
lowed by the Federal Power Commission in properly obtaining infor- 
mation or advising parties, I would have ye concern. But, if it 
means, as I think, in accordance with the procedures established by 
H.R. 4800, it could dry up the normal and necessary modes of com- 
munication. The rulemaking power contained in subdivision (d) sets 
up such a complex machinery that one having legitimate business to 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 203 


transact and seeking no favor or undue influence might be met with 
disciplinary action. 

The implication of the exceptions contained in (1) and (2) of sec- 
tion 104(a) would seem to indicate that there is a prohibition in that 
section ge communication between personnel of the Commis- 
sion itself, except as rules might be adopted to permit such com- 
munication. 

I fail to see how an administrative body or any other organiza- 
tin could operate with any degree of teamwork and cooperation if 
every time one employee wished to consult with another he was re- 
quired to consult a rulebook to determine whether it was permissible 
and to what extent. The same observation is pertinent with respect 
tothe limitations on communications between Commissioners and staff 
and other agencies of the Federal Government. For example, part 1 
of the Federal Power Act requires advice to and reports from the 
Army Engineers and from the Secretary of Interior before acting on 
hydroelectric projects. Under H.R. 4800 as drafted, the Commission 
would have to adopt a rule in order to permit compliance with this 
direct requirement of Congress. 

Another difficulty that I have relates to the requirements of sec- 
tion 105 relating to proceedings as defined in section 102. While 
there are numerous matters which are recognized to be proceedings 
requiring Commission action and there are others, even more nu- 
merous, which may not result in formal action amounting to adjudi- 
cation, there is still a third large group where at the initiation of the 
matter no one knows whether in the end it will result in an adjudica- 
tion or not. 

For example, where a party is considering the building of a hydro- 
electric plant, the procedure which to my mind is eminently proper is 
for the party to assemble its facts, present them informally to the 
staff, and ascertain what are the Commission’s then currently guid- 
ing but unpublished standards. If the potential applicant realizes 
that it cannot meet those standards, presumably the project is dropped 
and there is no proceeding involving adjudication. 

If, on the other hand, he believes that his plans coincide with the 
Commission’s standards, he can file an application for license. In 
that event, a “proceeding” may be involved in the sense that ulti- 
mately an order will issue granting or denying the license. 

Section 2(d) of the Administrative Procedure Act provides that 
“adjudication means agency process for the formulation of an order”. 
My point is that at the time of communication neither the party nor 
the staff can know if it will result in an adjudication. The fear that 
it might so result and therefore be under the prohibition of the 
bill, might prevent the party seeking or the staff giving proper 
information. 

H.R. 6774 


I realize that section 3 relating to the Federal Power Act is con- 
sistent with the recommendations made by the American Bar Asso- 
ciation. I suggest that comments which I have made on the lack of 
understanding of the functions of the Federal Power Commission are 
equally appropriate to the ABA suggestions. However, with some 
substantial modification, the probable intent of this bill could be ac- 
complished. Even then, it would remain for the committee to deter- 
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mine whether, in the case of the Federal Power Commission, a 
exists for this more moderate bill, or whether the flexibility of ad. 
ministrative procedure would not be more hampered than hel 

Subsection (a)(1) relates to “agency hearing proceedings which 
are subject to notice and an opportunity for hearing and required b 
law to be based on a hearing record.” There are proceedin befor 
the Federal Power Commission where no hearing 1s required or held 
there are others where hearings are required by the basic act, and stijj 
others where the Commission in the exercise of its discretion may de. 
cide to have hearings although not required. If the purpose of the 
subsection is to deal with situations which come to the status of hear. 
ings as contested matters, this language seems inadequate. It should 
make no difference whether the hearing was held under the disore. 
tionary power or pecnine to statutory requirements. On the other 
side of the coin, there are frequent occasions where even though the 
statute requires a public hearing and notice, no objection is made, 
The matter then becomes one between the applicant and the Commis. 
sion and the requirements of section 3 would seem unnecessary, 

I am also troubled by the broad restriction of subsection (a) (1) 
that decision should be based solely on matters in the record of the 
proceedings. Presumably, this is intended to prevent consideration 
of data which, if known, a party might be able to refute. On the 
other hand, it seems to fly in the face of the principle that a regulato 
body should develop an expert knowledge of the field in which it js 
functioning. Should all such Loneltian be ignored or must all such 
general knowledge be inserted in every hearing record ? 

Subsection (b) is understandable in its prohibition against a com- 
missioner or hearing officer receiving ex parte arguments, but the scope 
and intent of the “except” clause is not plain. What circumstances 
are “authorized by law,” and under what conditions could an ex parte 
submission be made “on reasonable notice to all parties of record”? I 
would think a communication on notice would cease to be ex parte. 
The same uncertainty applies to the “except” clause in subsection (d). 


DELAY IN THE COMMISSION’S PERFORMANCE OF ITS DUTIES 


Undue delay in handling its business is the prime fault of the Fed- 
eral Power Commission. The causes of such delays undoubtedly in- 
clude a heavy workload, the mandate of the Phillips case to regulate 
natural gas producers under a statute tailored to apply to pipeline 
as only, a staff of inadequate size and excessive turnover of 
staff personnel. The chief cause, however, I believe, is the inadequate 
compensation of Commissioners and key staff personnel. If I could 
make one recommendation to improve the functioning of the Com- 
mission and increase the speed of its operations, it would be that the 
compensation of the key people be substantially increased, so that top 
personnel will not be lost and that an adequate number of career men 
of high competence, expertness in the field, courage and integrity will 
be developed and retained. 

Whatever the causes of delay or their justification, the fact remains 
that an unconscionable period of time elapses between the submission 
of a matter to the Commission and its determination. 

In weighing these proposals to alter the Federal Power Commis- 
sion’s procedure, the all-important question to my mind is: Will these 
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Js result in public benefits that outweigh the resulting increase 
in existing delays and which impose new burdens on the proper func- 
tioning of this independent administrative agency ! 

Applying this standard, I question the basic wisdom of the bills 
before you. I fear that they will increase the redtape, cost, and undue 
complexity of existing administrative procedures, and most impor- 
tantly, the time involved before a decision is reached. I believe that 
if there is any merit in the proposed remedies, it applies only to a 

ent of the Commission’s functions and has no proper relation to 
the remainder of the Commission’s duties. No one can quarrel with 
the objectives of the bills in stamping out undue influence, if such 
should be deemed to have existed or be possible in the future, but I 
do challenge the need, scope, and method of the specific cures pro- 

I respectfully submit to the wisdom of this committee that in 
my judgment these bills in their present form will do more harm than 


In your January 3, 1959, report, you stated : 


A code of ethics by itself is of little practical use. The ability and character of 
the administrators and the men appearing before them are of more importance. 

You quoted with approval a statement of Mr. Deale, of the District 
of Columbia bar, who wisely pointed out that : 

Ethics in the administrative process is linked with efficiency of administra- 
tive operations, and that the climate for improper activities is good when admin- 
istrative operations are marked by excessive delays, inadequate procedures, 
complexity of regulations, poor public information provisions, ete. 

[heartily concur with these observations. My concern is that the 
bills before you, particularly H.R. 4800, by their uncertainty of ap- 
plication, rigidity of form, and inappropriateness to most of the Com- 
mission’s functions, will create even more excessive delays and complex 
procedure than exist today. The public interest will suffer more than 
from the potential abuses—in the Federal Power Commission—they 
are supposed to cure. 

If] may make what I believe to be a constructive suggestion to this 
Sithgtished committee, it would be that a bill be prepared and enacted 
by Congress which would direct the Federal Power Commission to 
adopt rules having the ethical objectives contained in H.R. 4800 and 
H.R. 6774 and that it report them to Congress. I believe that the 
Commission, knowing the character of the different functions it is 
required to perform and the widely varying regulatory methods which 
are essential to the performance of those different functions, is best 
fitted to draft such rules. Such procedure would permit the Com- 
mission to revise the rules from time to time as the need for change 
is demonstrated with the flexibility consistent with the ideal of the 
administrative process. 

If Congress at any time feels that the rules fail to achieve the requi- 
site standard of conduct, it may then enlarge or alter them by specific 
legislation. 

oconclude— 

The pret Spanish philosopher, Miguel de Unamuno, said that man 
has little difficulty when faced with a choice between good and evil, 
but he has real trouble when he has to make a choice between two 


goods or between two evils. It seems to me we are here dealing with 
achoice between two evils. 
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On the one hand, there is the risk of the evil of possible, th 
unproven, undue influence in the Federal Power Commission. Qp 
other hand, there is the certain evil that these bills will frustrate, 
a or delay the accomplishment of its tasks. I deem it in thy 
public interest to avoid the latter evil. 

Mr. Rocers of Texas. What I am thinking about is that, in ong 
to move along as fast as possible, if we cut some of these a little bit 
short and confine them to the topics, more members of the panel would 
get in on all of these discussions. 

Mr. LeBorvur. May I then condense even further to give two furthep 
examples of tremendous significance and importance. 

The first is that the staff of the Commission evolve standards which 
it uses as tests for every kind of a proceeding, whether contested oy 
not. If you meet those standards, presumably the staff recommends 
to the Commission that your saslgaiion, whatever it may he, is 
granted. Those standards are not published or in writing. 

Nobody can find them except by going to the Commission and talk. 
ing to them. 

Therefore, if you pass legislation that prevents or hampers that 
kind of communication, you are destroying the ability of practition. 
ers, and particularly those who are not active in the field, to promote 
and protect their legitimate interests. 

Mr. Rogers of Texas. Why would it not be better to have the stand. 
ards published so that everyone would know about them? 

Mr. LeBorvr. I have often suggested that, Mr. Rogers, but I believe 
they are so constantly in the state of evolution, this is the answer | 
have been given, so constantly being tailored to fit the need of a partie. 
iia different type of proceeding, that they find it difficult to publish 
them. 

But there is an area of necessary communication. 

I have one other example: 

The rate proceeding with respect to pipelines in the gas field, 
licensees in the hydroelectric field, and interstate electric utilities, is 
based on cost. That cost is ascertained by a long process of the com- 
pany making a claim and then examiners discussing it, back and forth, 
and it reaches various levels. 

As I understand H.R. 4800, that would be illegal for the Commis- 
sion to seek that information or for the staffs of the company involved 
to exchange ideas and compromise. 

T will not discuss the details of the bill in view of your admonition. 

Mr. Rogers of Texas. Mr. LeBoeuf, we will have hearings later on 
the bills. 

Mr. LeBorur. Yes, I understand that. 

To me, the eradication of existing unwarranted delay between the 
time of a matter being initiated and its being decided is the crying 
need of this Commission, which practitioners around this table are 
trying to be helpful about. We know that there are many causes. 
Personally, I think the chief cause is that the Commissioners and the 
key personnel are not adequately compensated. ; 

I would like to conclude with a suggestion which I present with 
deference to this very distinguished committee. That is in place of 
this legislation there be a bill prepared and passed by Congress which 
will direct the Federal Power Commission to prepare proper rules 
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ations that meet the ethical standards of the two bills that 
are before you. 

The reason I suggest that is that I do not believe there is an under- 
sanding of the—I think it is 69 separate functions that have been 
entrusted to this Commission, and, therefore, it knows what those 
problems are and what widely different techniques are necessary to 

rly administer them. 

If it could then be directed, and under a mandate, not the rule that 
jsnow being suggested, the mandate of Congress, with frequent re- 

rts to the Congress, it could check whether those standards have 
met. 

Thank you. 

Mr. Rocrrs of Texas. Mr. Hall? 

Mr. Hatt. Mr. Chairman, I feel that one statement that Mr. Le- 
Boeuf made calls for some comment. I have never sat previously 
with this distinguished group where there was unanimous agreement, 
except on adjournment at 5. I don’t believe it will come as a surprise 
to find disagreement at least with one point of Mr. LeBoeuf’s. 

The illustration given of approaching a Commissioner with what is 
essentially an evidentiary matter does not appeal to us in our posture 
as intervenors in FPC proceedings as a proper place to present such 
facts bearing heavily on the outcome of the case. 

It does, Mr. LeBoeuf, illustrate very graphically, from our point of 
view, what we feel should not be done. 

It is inconceivable that you did not or would not have had your 
chance in the regular proceedings to bring into the proceedings the 
existence of a contract, the date of its termination, the length of the 
contract, and the effect that it would have upon your interest. 

My name is Robert E. Lee Hall, and I am general counsel of the Na- 
tional Coal Association, with offices in the Southern Building, Wash- 
ington, D.C. The National Coal Association is a trade organization 
of bituminous coal mine owners and operators throughout the United 
States. Our members produce approximately two-thirds of the com- 
mercially mined bituminous coal in this country. 

While I am speaking principally on behalf of the National Coal 
Association, I am also authorized to participate in my capacity as an 
dficer of Fuels Research Council, Inc. These organizations appreci- 
ate the action of the Special Subcommittee on Legislative Oversight of 
the House Committee on Interstate and Foreign Commerce in extend- 
ing the invitation to participate in these proceedings in view of our 

igh interest in the subject matter of your inquiry. 

he public announcement of these hearings specifically stated that 
the participating panelists may express their own individual views re- 
thing the discussion topics. It is my desire to state that I will pre- 
sent personal and official views based upon 10 years of active associa- 
tion with, and participation in, Federal Power Commission proceed- 
ings, both as trial counsel for the coal, railroad, and labor intervenors 
and as general counsel of the National Coal Association with respon- 
abilities for policymaking with respect to interventions. 

The announcement issued by Chairman Oren Harris indicated that 
subcommittee investigation would be directed to certain problems aris- 
ing in connection with the administrative processes of several named 
Government agencies and the proposed topics for discussion were set 
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forth in four parts. My prepared statement will be confined to dig. 
cussing topics I and IV, set forth in the subcommittee announcements 
covering Federal Power Commission operations and functions, 
Topic I. What legislative or administrative measures have been 
or should be taken to preclude manny te to influence Commission 
members or employees by means which do not afford a fair Oppor. 
tunity to interested persons materially affected by Commission 
action to present their case, and at the same time preserve the 
necessary access by the Commission to information from the pyb. 
lic, the regulated industry, and others ? 


TEMPORARY CERTIFICATE PROCEDURE BY FPC 


It has been the experience of the coal, railroad, and labor inter. 
venors in FPC proceedings that substantial substantive rights jp. 
cluding due process have been seriously abridged by reason of the 
overzealous granting of “temporary” certificates of public convenience 
and necessity. It represents an administrative practice which pre- 
cludes affected parties, such as the aforesaid intervenors, from havin 
a “fair opportunity * * * to present their case” within the meani 
and coverage of topic I. The unwarranted issuance of many “tem. 
porary” certificates of public convenience and necessity by the FPC 
was the subject of a statement filed with your subcommittee on No- 
vember 21, 1958, by Jerome J. McGrath, general counsel, Fuels Re- 
search Council, Inc., and it is respectfully requested that this docu- 
ment be incorporated herein by reference in order to conserve the 
time of the subcommittee. 

It is significant to us that the Federal Power Commission itself 
admitted before your subcommittee that the issuance of temporary 
certificates of public convenience and necessity had gotten out of hand 
and had an extra-legal aspect. The purpose of this admission on the 
part of the FPC, however, was to liberalize the present limiting lan- 
guage contained in section 7(c) of the Natural Gas Act governing the 
issuance of temporary certificates. Naturally we agree with the prem- 
ise upon which the F PC has based its case for a change in statutory 
language, but we disagree with their proposed solution—more liberal 
language so that temporary certificates can issue under color of statu- 
tory right. 

ie ointed out in the report of your subcommittee issued January 3, 
1959 ( H. Rept. No. 2711), Congress has placed clear limitations upon 
the FPC which permit it to grant temporary authorization only 
under special conditions and circumstances. Section 7(c) of the 
Natural Gas Act provides that— 
the Commission may issue a temporary certificate in cases of emergency to 
assure maintenance of adequate service or to serve particular customers with- 
out notice or hearing pending the determination of an application for a certif- 
cate. 

The report of the House Commerce Committee states that the 
amendment in 1942 was enacted— 
to limit the authority for granting a temporary certificate to emergency situa- 


tions involving only a comparatively minor extension of the facilities of an 
existing system. 
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In this connection, the recent report of your subcommittee states, 


The record made before this subcommittee is clear that the emergency con- 
templated by Congress was one that could be cured primarily by providing 
us * * for emergency interconnection of pipelines, which are sometimes neces- 

to make it possible to maintain adequate service in cases of extraordinary 

k demands, breakdowns, and so forth” (transcript of Nov. 14, 1958, p. 4). 

the legislative history as was further indicated at page 3 of the hearing tran- 

pt, supra, States that the temporary certificate could be issued only for a 
“eomparatively minor extension of the existing facilities.” 

Practically all applications now filed request a temporary certifi- 

cate regardless of the size of the project or the type of service pro- 

. The Commission has often issued temporary certificates cov- 
ering multimillion dollar expansion projects. By no stretch of the 
imagination could facilities of the magnitude of some of these proj- 
ects be described as “minor”. In practically all of the cases the only 
“emergency” is a self-created one brought about by the reckless and 
improvident attachment of customers without any assurance of being 
able to supply them with existing facilities. 

The granting of temporary certificates (except in clear emergency 
cases and for minor facilities) is a denial of due process of law to 
competitive fuel intervenors, for the simple reason that the grant- 
ing of such certificates is tantamount to a permanent authorization’s 
being granted by the FPC without hearing. Once facilities have been 
constructed at a cost of many millions of dollars, under temporary 
certificates, it is vain to believe that the Federal Power Commission 
will not make the authorization permanent upon hearing. Enormous 
equities on behalf of the applicant natural gas companies build up 
when a major pipeline company installation is put into the ground 
and then a hearing is subsequently held to determine whether or not 
it should be put mto the ground. This “shoot first and ask ques- 
tions afterward” policy is in clear deprivation of the rights of the 
coal, railroad, and labor intervenors in FPC proceedings. The legis- 
lative history of section 7(c) of the Natural Gas Act is clear that the 
issuance of temporary certificates was intended to apply only to emer- 
gencies which could be corrected by comparatively minor extensions 
orenlargements. This is the way it should be administered in the 
public interest, whether it be through readjustment by the FPC it- 
self in its administrative policy, or whether it requires a revision in 
the already plain language of the Natural Gas Act. 


FPC SCHEDULING OF HEARINGS 


The coal, railroad, and labor intervenors believe that the current 
FPC practice in scheduling hearings often works a hardship upon 
our interests and as persons “materially affected” within the mean- 
ing of topic I, we believe the practice should be modified. The Fed- 
eral Power Commission has recently adopted the practice of publish- 
ing the notice of the filing of an application and at the same time 
setting the matter down for hearing, permitting protests or petitions 
tointervene to be filed within a specific period of time—usually a very 
short period of time insofar as intervenors who are strangers to the 
proposed plan are concerned. 
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A short time element in FPC cases works to the distinct digag. 
vantage of the coal, railroad, and labor intervenors. If a hear; 
date is set only a few days following the date for filing a petition 
to intervene, there is little time to make an adequate investigation 
to determine the prospective impact upon competing fuel interests 
and insufficient time to prepare for the hearing if interests are aq. 
versely affected. In a field as technical as this, adequate time is neces. 
sary to study the testimony and prepare for informed cross-exam. 
ination and otherwise protect the interests of affected parties. This 
conclusion has equal 1 Ferenc to all intervenors including com. 
peting natural gas applicants, municipalities, and State commis. 
sions. 

RIGHTS AS INTERVENORS 


Another matter specifically related to the subcommittee’s inquiry 
into the treatment of affected parties before regulatory agencies, js 
the matter of the coal, railroad, and labor rights as intervenors, It 
is clear from the legislative history of the Natural Gas Act, as well 
as a series of subsequent court decisions, that competing fuel in. 
terests have a right to participate actively in certificate p 
under section 7 of the Natural Gas Act. The Commission has not 
demonstrated any observable willingness to give weight to the prospec. 
tive impact upon such interests of a natural gas proposal. However, 
it must be acknowledged that full rights of cross-examination and the 

resentation of creas have been accorded to these intervenor 
in the certificate proceedings, even though scant attention appears to 
be paid their case in chief. Perhaps this is due to the gaps and 
deficiencies in the Natural Gas Act which will be hereinafter outlined 
under topic IV. 

After 20 years of rapid expansion and extension of natural gas pipe- 
line systems throughout the United States, the right of the coal, rail- 
road, and labor intervenors to participate actively in rate proceedings 
under sections 4 and 5 of the Natural Gas Act becomes a paramount 
issue. Heretofore the Commission has relied upon a 1948 court 
decision in refusing to grant such intervenors any rights to pa 
actively in rate proceedings and efforts have been made to provides 
legislative remedy for this deficiency in H.R. 4943 which was the 
subject of hearing before this committee April 20, 1955. 

It is absolutely essential that affected parties, such as the coal, rail- 
road, and labor groups, be accorded the opportunity to be heard on 
rate matters, particularly in view of the growing practice of distorting 
the rate structure by natural gas companies cocking to drive out com- 
peting fuels. The Federal Power Commission, on its part, appears 
to be willing to depart somewhat from past ratemaking principles 
and it seems obvious to us that it is a substantial deprivation of our 
— as affected parties to exclude us from rate proceedings. 

he most encouraging development in recent years in this connec 
tion is the recent action of the FPC in permitting our intervention in 
the current Michigan-Wisconsin Pipe Vi 


ine Co. rate case. In these 


proceedings, we will be able to bring to the attention of the Commis- 
sion the reasons why a proposed two-part rate system will encourage 
the sale of natural gas for industrial purposes at rates below that of 
competing fuels and that this is not consistent with the public interest. 
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If we had been excluded from these hearings, this issue would probably 
never have been raised or even considered by the trial examiner or the 
Commission. Therefore, it is our hope that legislation can be adopted 
ghich would insure the rights—inasmuch as very substantial interests 
gre affected—of coal, railroad, and labor interests to present their case 
within the meaning of topic I before this subcommittee. Appropriate 
janguage for such legislation may be found in the aforementioned 
ik 4948, which was introduced in the 84th Congress on March 15, 
es Topic IV. The efficiency of the commissions. What changes, 

if any, in the existing statutory provisions relating to substance 

or procedure are needed to enable the commissions to cope with 

the increasingly enormous volume of business coming before them ? 


GAS ACT REVISION 


In passing on to the next discussion topic, it seems appropriate to 
point out that we have no recommendations with respect to topic III 
relating to the role of Commissioners and their staffs. We have the 
highest respect and regard for the members of the Commission and 
their staffs. This observation should be given considerable weight in 
the light of the 16 years of institutional participation as intervenors in 
Federal Power Commission proceedings. However, we do strongly 

certain revisions in the Natural Gas Act which we feel bear 
heavily upon the efficiency of the Commission. Some of the revisions 
have previously been recommended by the FPC itself in annual reports 
tothe Congress. Others have been advanced by the coal industry in 
prior hearings before committees of both the Senate and House. In 
any event, these epee will be briefly reviewed today in the belief 
that they are relevant to topic IV. 

We know that the enormous expansion of natural gas pipeline 
systems has imposed a correspondingly larger obligation to the public 
mthe FPC. This enlarged obligation can only be properly dis- 
wes by the informed updating of the Natural Gas Act to meet 
the challenge of the changed conditions. The adoption of the recom- 
mended changes below would represent a legislative mandate to 
broaden the Commission’s present base for consideration of what now 
constitutes the public interest in contrast to 1938—the year of enact- 
ment of the Natural Gas Act. 


CONSERVATION STANDARDS 


One of the most important overriding public considerations facing 
the Federal Power Commission today is the exhaustible character of 
natural gas which is the subject of Commission control. In every year 
since 1946—except 1958—the reserve life index of natural gas has 
dropped. In this period the index has dropped from 32 to approxi- 
mately 22 years. 

At the time that the Natural Gas Act was enacted in 1938, con- 
servation was not uppermost in the minds of those anxious to impose 
ngulations over the growing natural gas industry. ‘The issue was not 
then recognized, but in the 20-year intervening period the problem has 

impressed with the public interest because of the enormous use 
of natural gas and the heavy investment in, and commitment to, this 
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fuel in the future. Now the FPC is disarmed since the Natura] 
Act is devoid of any standards to guide the FPC in treating wit, 
this extremely important problem. 

Therefore, under the undefined standards of the Natural Gas A, 
the Federal Power Commission has been without sufficient legislatiy, 
guidance for determination of the facts necessary to render decisions 
which are in the public interest. Except in a relatively few in 
the Commission has ignored the effect of new pipelines on compet} 
fuel industries and the overall fuel security of the Nation. By 
large, the FPC has also disregarded the effect of a proposed line on the 
persons whose livelihoods are dependent upon the production, trans. 
portation, and use of such competing fosks. 

William R. Connole, Vice Chairman of the Federal Power Com. 
mission, in a recent speech, cited inadequacies in the present Natural 
Gas Act in connection with the determination of “public interes 
insofar as the use to which fuels are to be put.” He said on this 
subject : 

* * * I must say to you, speaking as an individual and not as a member of 
the Federal Power Commission, that in my judgment there are many changes 


which must be made within our energy policy as it is expressed in the Federa} 
statutes. 


Even the statute I administer, in my judgment, contains fatal inadequacies 
and fatal gaps. To mention but two, I say to you the Natural Gas Act as it 
is now written is woefully inadequate in giving me any standard by which to 
measure just what is in the public interest insofar as the use to which fuels are 
to be put. How much of the concept of public convenience and necessity ig the 
use to which an energy source is to be put? It is an extremely delicate sub. 
ject, but yet one which is not fairly stated or even stated at all in the Natural 
Gas Act. 

The coal industry has repeatedly urged the Congress to amend the 
Natural Gas Act so as to provide appropriate standards for the Fed- 
eral Power Commission to administer in order to protect the public 
interest in a continue gas supply. On behalf of the National Coal 
Association, I appeared before the House Interstate and Foreign 
Commerce Committee on April 20, 1955, to support the Staggers bill— 
H.R. 4943—and again on May 31, 1957, in support of a revised version 
thereof—H.R. 7105—both of which measures related to the important 
conservation issue. In H.R. 4943, there are set forth proposed revi- 
sions of section 1(b) of the Natural Gas Act which would confer upon 
the Federal Power Commission additional conservation authority. 


IMPORT STANDARDS 


By the same token, the Natural Gas Act does not provide adequate 
standards to determine whether or not the public interest will be 
served by the importation of natural gas into the United States. See- 
tion 3 of the act merely provides that the Commission shall issue an 
import application unless it finds that it “will not be consistent with 
the public interest.” 

As early as 1953—H.R. 4227—we proposed an amendment to the 
Natural Gas Act which would introduce standards in section 3 whieh 
would assist the Federal Power Commission in determining whether 
the public interest is best served by the importation—or exportation— 
of natural gas. Here again we would like to merely direct attention 
by reference to the bill and the standards which were proposed by the 
coal industry in this connection. A similar proposal was contained 
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in ZR. 4943, which was the subject of the hearings before your com- 
mittee on April 20, 1955. 119 
My purpose today is to call attention to this important gap in legis- 
ative standards which impair the “efficiency” of the Federal Power 
ission. The increasing number of discoveries of natural gas in 
(nada gives added importance to this problem. We believe that 
there are serious questions of national defense inherent in the prob- 
jms of importing natural gas which should be carefully considered 
by the FPC. Nevertheless, notwithstanding the new importance of 
providing the Commission with legislative guidance in this field, the 
act is practically barren of any ae standard to determine the 
ublic interest considerations involved in any import application. _ 

The foregoing conclusion as to the absence of import standards is 
not confined to observers in the coal industry. The attention of this 
committee is directed to the recent expression of opinion on this sub- 
iect by the Vice Chairman of the Federal Power Commission, William 
R Connole, in a speech made in Washington on June 3, 1959, wherein, 
among other things, Commissioner Connole said: 

I'll give you another example. The Natural Gas Act is entirely silent on what 
factors I must take into consideration as a member of the Federal Power Com- 
mission in determining whether a proposed import of natural gas into this 
euntry from abroad is in the public interest. All the act says is that I may not 
vote for an import into the United States if it is not in the public interest. 
Well, that makes it an absurd statement. It implies if the act didn’t say that 
fd yote for one which wasn’t in the public interest. In other words, it’s no 
standard at all. 


So at least in those two fields I would certainly be delighted if the act were 
more Clearly delineated * * *. 


DIRECT SALES 


The FPC has on many occasions in its annual reports to the Con- 

gress recommended that one of the gaps in regulations be closed by 
amending the Natural Gas Act so as to control direct sales of natural 
gs, Due to the jurisdictional language in the act, FPC regulation 
isconfined to sales of natural gas in interstate commerce “for resale.” 
Thus it is that the great natural gas companies are the beneficiaries of 
a“loophole” in regulation which permits them to operate as a partly 
regulated and a partly unregulated industry. This is not consistent 
with the public interest and definitely operates in a manner which is 
regarded as unfair to fuel competitors. We believe that the “effi- 
dency” of the Commission, within the meaning of topic IV, would 
be improved if it were given complete regulatory power over the in- 
lerstate natural gas pipelines, since it would make it easier for the 
Commission to administer its ratemaking responsibilities under the 
act. As it now stands, the FPC does not have complete control over 
illrevenues due to the gap in regulation and cannot, therefore, be in a 
position to make realistic rate decisions over a part free and part 
regulated natural gas industry. 
_ From the standpoint of the coal industry, the “loophole” is damag- 
ing because it permits natural gas companies to make direct, unregu- 
lited sales of natural gas to industrial users who usually are the chief 
wers of bituminous coal. 

Moreover, this substantial unregulated volume of natural gas sales, 
tyand large, is beyond the reach of the FPC in the matter of deter- 
mining whether proposed boiler fuel sales are in the public interest. 
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Even if conservation powers were conferred upon the FPC, this gap 
in regulation would permit large volumes of natural gas to remajy 
beyond the reach of the Commission as to the conservation aspeets of 
such sales. 

It is not our purpose to reargue this issue here which hag beg, 

resented to the House Interstate and Foreign Commerce Committe, 
in several previous hearings. We believe it is sufficient to point oy 
that it is a substantial factor affecting the “efficiency” of this re 
tory agency—the Federal Power Commission. If the necessity for 
closing the gap in regulation was overlooked due to the overrid 
interest in the efforts to free the producers of natural gas from regy. 
lation, then perhaps it is not inappropriate to penne this matter 
again under less confusing and troublesome circumstances, 


GENERAL CONCLUSION 


The foregoing observations and recommendations which have beep 
set forth under topics I and IV constitute our views on the operations 
of the Federal Power Commission under the Natural Gas Act of 1 
as amended. As pointed out before, these views are based upon 16 
years of institutional intervention in FPC hearings, under section 7 
of the act, during the period of greatest expansion of the natural gs 

ipeline systems. In terms of immediacy, it is felt that the cha 

erein recommended should be effected by the Congress—and 
FPC where appropriate—if the legitimate interests of competing 
fuels are to be adequately protected in administrative proceedings 
growing out of the many applications for expansion and extension 
of natural gas pipelines. Indeed, these changes are regarded as abso- 
lutely necessary in order to balance the equities between the respec- 
tive competing fuel industries for the most eflicient effort to meet the 
challenge of the Nation’s rapidly rising energy market. 

From the long-range point of view, however, we feel that the Con- 
gress should address itself to the broader objective of the establish- 
ment of an overall fuel policy in view of the importance of energy 
to the future of this country. Piecemeal legislation designed to cor- 
rect a deficiency here or meet a new situation there is the present 
method of establishing what is essentially already a developing fuel 
policy for the Nation. But like the growth of the great body of 
common law in the early days, the changing and complex conditions 
in the world made it necessary as well as desirable to codify law in 
order to achieve the most efficient and equitable ends of justice. So 
also does it appear with respect to fuels—a coordinated policy is 
needed in order to achieve the necessary balance between competing 
fuels and to protect the interest of the public in an assured and bal- 
anced fuel economy in the future. 

Thank you, Mr. Chairman. 

Mr. Rogers of Texas. Thank you. Mr. Cooper? 

Mr. Coorer. Mr. Chairman, I agree wholeheartedly with what 
Chairman Kuykendall said, and also with the presentation Mr. Le 
Boeuf made. I have studied the two bills, H.R. 4800 and H.R.6774, 
and I have tried to draft changes to them. ’ 

I just have not been able to do it. I don’t think that bills of this 
type would really serve the public interest. I think they would tie 
up the Commission into a place where it could not function, and 
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would bring about further delay, and would cause undue trouble in 
administrative process. 

[ would like to associate myself with Mr. LeBoeuf’s suggestion. 

I have prepared a statement, to which I have attached a proposed 
form of bill. I wonder if that could be read into the record at this 
point, and if I could make a statement as to the type of bill that I 
think might serve the public interest. 

Mr. Rocers of Texas. You may proceed. 


1. EXPERIENCE 


Mr. Coorer. I am an attorney admitted to practice in New York 
and Pennsylvania, as well as in certain Federal courts. 

I have practiced before the Federal Power Commission since 1939 
and also appear before the Securities and Exchange Commission and 
several State commissions. : 

I am vice president and general counsel of Consolidated Natural 
Gas Co., a public utility holding company registered under the Hold- 
ing Company Act of 1935. This company has six operating subsidi- 
aries Which are producers, transporters, and distributors of natural 

. These companies include the Hope Natural Gas Co. and East 
Bio Gas Co., both of which are names rather well known in the field 
of regulatory law. ae 

Iam a past president of the Federal Power Bar Association and am 
currently a member of the council of the public utility law section of 
the American Bar Association. 

My statement expresses my own personal views, and not those of any 
company or organization. 

TOPIC I 


The subcommittee has requested an expression of views as to the 
“measures” which “should be taken to preclude attempts to influence 
Commission members and employees” by unfair means, “while at the 
same time preserving the necessary access by the Commission to in- 
formation = the public, the regulated industry, and others.” 

As Chairman Harris stated in his opening remarks, this is a “diffi- 
cult and delicate problem,” and one not open to any pat or ready solu- 
tion. 

Clearly, the solution requires a careful balance between the legisla- 
tive need to get things done in a regulated industry, on the one hand, 
and the need to protect private rights and governmental integrity, on 
the other. 


H.R. 4800 AND H.R. 6774 


Both of these bills are intended to eliminate improper conduct and 
to control or eliminate ex parte communications. Each goes to the 
heart of the problem. 
co in my personal opinion each bill as drawn would be unwise 

slation. 

ach bill would defeat the second part of topic I because it would 
cut off “the necessary access by the Commission to information from 
the public and the regulated industry.” 

Each bill would hamper or destroy the necessary relation between 
the Commission staff and the regulated industry. 
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_ For the sake of brevity I will not detail my reasons for this posi- 
tion, since they have been fully stated by other panelists appearing 
before you. 


THE BASIC LEGISLATIVE PROBLEM 


In my opinion, no single legislative pronouncement on undue jp. 
fluence or ex parte communications can wisely deal with all of the 
diverse situations in which the agencies find themselves. 

If your subcommittee were to study the matter for years on end 
I do not believe that you could devise napenge which would properly 
deal with all situations and which would be certain to benefit, rather 
than harm, the administrative process. The attempt would end jp 
frustration. 

With all due respect, therefore, may I suggest that your subcom. 
mittee approach this difficult problem in a different fashion. 

Congress, in my opinion, might well adopt a law which would do 
three things: 

First, it would lay out the general congressional policy in this field 
of ex parte communications and undue influence. 

Second, it would instruct each agency to appraise its situation and 
to take any affirmative action required to place its house in order in 
the light of this policy. 

Third, it would provide a continuing “watchdog” procedure under 
which each agency would be required to render special reports to 
Congress on a continuing basis, detailing the actions taken and results 
achieved in the field in question. 

Such legislation, while announcing a definite policy and congres- 
sional intent, would not run the danger of outlawing or preventing 
communications and practices which are in fact necessary and proper 
to the administrative process. We want, if at all possible, to avoid 
the “straitjacket” to which other witnesses have rer, 

It would allow for growth and development through experience. 

It would require special published reports, the very making of 
which would force the agencies into action. 

It would place your subcommittee in a position to police the actions 
and results of the agencies on a continuing year-to-year basis. 


RECOMMENDED LEGISLATION 


There is attached hereto a rought draft of a “watchdog” bill along 
the lines suggested above. 
This is submitted with much diffidence and because the subcom- 
mittee has requested that possible measures be suggested. 
Obviously any bill in this difficult field must seek a delicate balance 
between the conflicting aspects of the legislative and administrative 
rocess. 
I believe that a watchdog type of bill would provide the most work- 
able solution. 
(The draft of substitute bill follows :) 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, 

Section 101. The Communications Act of 1934 (47 U.S.C. 151-609) is amended 
by inserting after title I thereof a new title as follows: 
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TITLE I-A—-ADMINISTRATIVE SAFEGUARDS 


SecTION 101. (a) Finding after public hearings, particularly the hearings and 
s of the Special Subcommittee on Legislative Oversight of the House 
Committee on Interstate and Foreign Commerce, that the administrative agen- 
cies of Congress should take steps to strengthen their independence and effec- 
tiveness and insure both the due process of the law and the right and proper 
ration of the law, the Congress hereby charges and requires the 
ral Communications Commission to take all such action within its juris- 
diction as may be required— : ; ; ; : 
(1) to insure in all proceedings in which there is a public hearing involv- 
issues of fact that the decisions of the Commission, its members and 
its hearing officers shall be based upon the evidence introduced or received 
by judicial notice at such hearing ; ao 

(2) to preclude the making to any member of the Commission, or its hear- 
ing officer of oral or written ex parte communications falling within classi- 
fications specified by the Commission in its regulations to be inconsistent 
with the proper administration of the Act ; 

(3) to provide for such public notice of publicity of ex parte communi- 
cations as the Commission in its regulations determines to be required for 
the proper administration of the Act ; 

(4) to provide for public notice of all Commission policies adopted for 
the purposes of future decisions ; 

(5) to preclude persons in either public or private life from exerting 
improper influences upon members of the Commission, its hearing officers 
or its employees by way of gifts or other pecuniary inducements. 

(b) The Congress further charges and requires that the Federal Communi- 
cations Commission shall promptly appraise its rules and regulations in the 
light of the foregoing policy and the hearings and reports of the Special Sub- 
emmittee on Legislative Oversight of the House Committee on Interstate and 
Foreign Commerce, and shall, within 1 year from the date hereof, make and 
issue such new and supplemental rules and regulations under section —— of the 
Communications Act as may be necessary in its judgment to carry out the fore- 
going policy of Congress, and the Commission shall promptly thereafter file 
with the Congress a special report which shall detail the appraisal made and 
action taken by the Commission pursuant thereto. 

(ec) The Congress hereby charges and requires the Federal Communications 
Commission to pursue and enforce its said rules and regulations to the fullest 
extent permitted by law and, in the light of experience, to supplement and 
modify its rules and regulations from time to time, all to the end that the Com- 
munications Act shall be administered in accordance with the congressional 
policy set forth in subsection (a) above, and the Commission shall, each year on 
the anniversary hereof, file with the Congress a special report detailing all 
action so taken. 

Similar provisions as to other five Commissions. 


(Mr. LeBoeuf’s reply to Mr. Cooper’s draft of substitute bill fol- 
lows :) 2 


A. Paragraph (1), (2), and (3) should be modified so that they relate to 
proceedings in which there is a public hearing of record and in addition there is 
acontest by a party other than the staff. 


COMMENTS 


There are a great number of hearings, either due to the requirement of stat- 
ule or to the exercise of discretion by the Commission in which no party is 
appearing or interested other than the staff of the Commission and the sole 
party involved. 

In those instances it would be unnecessary, cumbersome and undesirable to 
preclude the free exchange of information and communication. 

(2) Particularly under (2), it would seem unnecessary and unduly restrie- 
tive to prevent, say, Members of Congress, representatives of industry and in- 
dustry trade associations from communicating with the Commission on mat- 
ters of general policy and permitting the Commission to obtain views thereon 


48 well as the company and industry statistics necessary to a knowledge of the 
gas and electric industries. 


45253—59-—_15 
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(3) Is presently limited so that such foregoing comment and information 
would require publicity. It is questionable if there is any need therefor, 
could be taken care of by limiting (3) to a record and contested Proceeding gs 
defined above. 

(B) (1) Would seem to preclude the consideration of the expertise which 
the Federal Power Commission has, and is supposed to acquire, of a general 
character relating to the industry, as distinguished from a specific application 
in a contested case. Otherwise, it would require the inclusion in every pro 
ceeding of such general industry knowledge. 

C. I question the limitation of paragraph (1) in matters “involving issues of 
fact”. It seems to me that considerations of law and policy with a regulatory 
agency are equally important. 

D. (2) Should be modified so that it applies to all persons whether in private 
or public life. 

E. I question the workability of (4) and suggest that instead of a formal no. 
tice, the Commission and staff should make available information as to the 
policy and regulatory standards currently being employed. 

It may be more important in the conduct of a proceeding to be advised of the 
current standards and test which the staff is employing in its recommendation 
to the Commission than the matters of overall policy. 

F. (5) Limits undue influence to pecuniary inducements. Threats or prom. 
ises of political or other rewards or sanctions can just as well be a form of 
improper influence. The scope of this directive (5) should be enlarged. 

G. Specific language to accomplish the modifications set forth in A, B, ©, D,B 
and F above is as follows: 

(1) To insure in all proceedings in which there is a public hearing ang 
which is contested by a party other than the staff that the decisions of the 
Commission, its members and its hearing officers shall be based upon the 
evidence introduced or received by judicial notice at such hearing with due 
regard to the general expertise of said Commission ; 

(2) To preclude in any such proceeding the making to any member of 
the Commission, or its hearing officer of oral or written ex parte commn- 
nications by any person in private or public life falling within classifica. 
tions specified by the Commission in its regulations to be inconsistent with 
the proper administration of the act; 

(3) To provide in any such proceeding for such public notice or publicity 
of ex parte communications made to members or its hearing officer as the 
Commission in its regulation determines to be required for the proper 
administration of the act; 

(4) To provide public information of all Commission policies and regula- 
tory tests and standards currently applied for the purposes of decisions; 

(5) To preclude persons in either public or private life from exerting 
improper influences upon members of the Commission, its hearing officers or 
its employees by way of gifts, peculiar inducements, threats or any other 
form of improper influence. 


Mr. Coorer. Mr. Chairman, I think that the type of control that 
Congress should exert at this stage over the agencies would be to 
adopt a Congressional policy or statement of ethics, as Mr. LeBoeuf 
has mentioned, and that would be to direct the agencies to review their 

ractices and procedures in the light of that statement, and to come 

orward with reports as to what they have done and what rules they 
have adopted, and that your committee adopt a procedure of con- 
stantly reviewing what the agencies have done. 

If that type of legislation were passed, it seems to me that the 
agencies would be operating in a flexible manner and not in the 
type of restricted manner which H.R. 4800 and H.R. 6774 would 
create, 

That is my general approach to the subject and the one which I 
think would really serve the purpose. 

Mr. Rocers of Texas. Thank you, Mr. Cooper. 

Mr. Rather. 
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Mr. Raruer. Mr. Chairman, I am the operator of a company, not 
a lawyer nor a practitioner. I presume all these statements will be 
madea part of the record. 

Mr. Rocers of Texas. Do you have a statement here, Mr. Rather? 

Mr. Ratuer. Yes, sir. 

Mr. Rocers of Texas. You may proceed. en 

Mr. Ratner. My name is C. P. Rather. I reside in Birmingham, 
Ala. I have been president of Southern Natural Gas Co. since before 

assage of the Natural Gas Act and have on many occasions appeared 
as a witness in proceedings before the Commission. I have been 
acquainted with every Commissioner to hold office and with many 
staff members from the passage of the Natural Gas Act to date. I will 
limit my prepared statement to topics I and IV. 


WITH REGARD TO TOPIC I 


I conclude from the manner in which this question is stated, and 
from H.R. 4800, that it is concluded, at least by some, that the Com- 
mission and its staff can be influenced to prevent an interested party 
from having a fair opportunity to present its case, and that any ex 

rtecommunication with the Commission is bad on the face of it. 

With such conclusions I would disagree. 

As to preventing an interested party from presenting their case, 
it must be kept in mind that interested parties before the Commission 
are generally sophisticated people, ably represented by competent 
counsel. There may be some instances where small municipal or other 
customers cannot afford adequate representation, but my experience is 
that such customers, particularly in rate matters, usually join together 
in associations and by their joint efforts obtain adequate representa- 
tion. In addition, State regulatory agencies generally participate in 
the interest of consumers of their States. I cannot by any stretch of 
imagination conceive of successfully preventing any party having a 
valid interest in a proceeding from being heard. 

As to ex parte communications, every Commissioner and every staff 
member of my acquaintance has always received information tendered 
byan interested party with critical appraisal and understanding that 
itis tendered with the desire to inform and not to exercise unfair in- 
fence. Regulated companies do not submit proposals to the Com- 
mission unless they are convinced that such proposals should be 
ome and will be accepted if the facts can be set out with perfect 

arity. 

The statement of the question also implies the conclusion that there 
isaneed for preserving access by the Commission to information from 
the public, the industry, and others. 

ith this conclusion I would agree. 

It is my opinion that the maintenance of free access between the 
Commission and all parties is of much greater importance than the 
dimination of informal or ex parte contacts with the Commission. 
Idoubt that you can do both. 

In my judgment any legislation which would tend to cireumscribe 

contacts with the Commission and the members of the industry, 

any other party having a valid interest in matters before the 

ission, or on which the Commission has responsibilities, would 
bedetrimental to the public. 
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It must be kept in mind that the Commission while exercising quagi. 
udicial functions is also a body of experts and is recognized ag such 
y the courts. Unless the Commission and its staff have free 
to all interested parties and unless all interested parties have fpep 
access to the Commission and the staff, information available to th 
Commission will be circumscribed and the Commission’s ability to 
function in an expert capacity will be handicapped. The Commis. 
sion is called upon to pass on extremely complicated matters, frp. 
peaiey of a highly technical nature and frequently involving gop. 

ucting opinions on which its judgment and the application of expe. 
rience is of the greatest importance. It is my opinion that if informa] 
contacts between the Commission, its staff, and the industry are mp. 
strained by law, the ability of the Commission to exercise informed 
Teens will be adversely affected. 

I believe that legislation such as proposed by H.R. 4800 or HR 
6774 would create such restraint care that any contacts other than jp 
formal proceedings would be difficult if not impossible. Rules might 
be devised to permit such contacts, but since all companies have appli- 
cations of one sort of another constantly before the Commission, | 
feel confident that the Commissioners, the staff, and members of the 
industry all would be reluctant to use informal contacts because of 
suspicion which might attach and the unwillingness of any person to 
subject himself to suspicion or the need for defending himself against 
it. 

For this reason, I think that both of the objectives contemplated by 
the question cannot be accomplished, and, of the two, I think the main- 
tenance of easy access by the Commission to all sources of information 
is more in the public interest. 

I am confident that the Commission is perfectly capable of devisi 
rules of procedure that would adscqueatany meet all problems whi 
might be created by informal contacts or ex parte communications 
between it and parties at interest in matters pending before it. Such 
rules would be much preferable to legislation, in that they would not 
create an atmosphere which might inhibit the exchange of informa- 
tion and ideas. 

However, if the conclusion is reached that some legislation on this 
subject should be adopted, H.R. 6774 appears to me to be less ob- 
jectionable than H.R. 4800. 

H.R. 4800 is particularly susceptible to the criticism that it would 
create a strained relationship between the industry and the Commis- 
sion and the staff which would make difficult the obtaining of essen- 
tial information by the Commission and would slow down and inter- 
fere with proceedings before it. The language of the bill is inexact 
and vague. Strangely enough, certain described inprotes acts call 


for no criminal penalties while others, less reprehensible, do. It cir- 
cumscribes the Commission in its internal operations. 

H.R. 6774, although more acceptable than H.R. 4800, contains eer- 
tain objectionable features. The provision that “determination am 
decision shall be based solely and exclusively upon the isues, iri 
ings, evidence, and contentions of record in the proceeding” could op- 
erate to exclude as a basis for decision the use of accumulated expe- 
rience and expertise of the Commission. A strict interpretation of 
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sich provision might also prevent the Commission from taking official 
notice of matters outside the record. 

While it is difficult to state that either H.R. 4800 or H.R. 6774 would 

vent the use of conference procedures, rate settlements, or in- 

al settlement of other controversies between parties, I feel con- 

gdent that such desirable shortcuts would be more difficult and that 
the Commission’s procedure would be slowed down. 

In my judgment people cannot be made fair and honest by legisla- 
tin. Appropriate penalties for dishonest conduct, if they do not 
aiready exist, could be provided by law. But I hope very much that 
yo bill will be passed which would make suspect or prohibit innocent, 
proper, and constructive communications between the regulatory 

cy and the industry which it regulates or that would automati- 
ally point the finger of suspicion at every Commissioner or staff 
member or person who walked in their offices. 

To sum up— 

(1) I think legislation on this subject is neither necessary nor 
desirable. 

(2) If any legislation is passed, prohibition of ex parte com- 
munications should be limited to communications with members 
of the Commission or hearing officers, but only as to the merits 
of formal proceedings held after issuance of notice of hearing in 
which there is a contest between two or more parties (excluding 
the Commission’s staff from this category). Such legislation 
should impose the same restrictions upon communications from 
the staff to decisional officers as are imposed upon communica- 
tions from outside parties. 


WITH REGARD TO TOPIC IV 


1. The principal reason for the large accumulation of unresolved 
cases on the docket of the Commission is the so-called Phillips case, 
which placed. producers of gas under regulation by the Commission. 
The problem of fixing rates for producers and pipelines that also pro- 
duce natural gas has been further somplicaheds by the so-called Pan- 
handle or City of Detroit case, which held that the Commission must 
use cost or established utility ratemaking principles, at least as a point 
of departure, in determining just and reasonable rates. 

The subcommittee is fully informed as to the unsuccessful efforts to 
amend the Natural Gas Act to meet the problems raised by the Phél- 
lips case. It is not my intention to complicate this inquiry by reopen- 
ing that question. I cannot, however, comment on topic IV without 
mentioning the Phillips case. 

If nothing is to be done with regard to the Phillips case, I think 

might now consider amending the Natural Gas Act to 
lessen the problems created by the City of Detroit case. I should 
think it would be possible, by a simple amendment, to continue the 
producers under regulation if that is the decision of Congress, but 
make it clear that the Commission could fix rates without necessarily 
wing cost or utility ratemaking principles either as a point of de- 
patture or in arriving at a fair and reasonable field price. If this 
— proceedings before the Commission would be greatly facil- 
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hearing requirements of section 7(c) and substitute a requirement 
for due notice and opportunity for hearing would eliminate the need 
for unnecessary hearings. At the same time any interested pa 

would be protected by the requirements for notice and opportunit 
for hearing. y 

3. The Commission’s authority to grant temporary certificates of 

public convenience and necessity where necessary in emergency sity. 
ations should be liberalized. 
_ 4 The Commission should be authorized to refuse to admit as an 
intervenor any person who represents an interest which is adequate} 
represented by another party. This would speed up and shortep 
hearings. 

5. The Commission should devise rules which would tend to pro. 
mote conference procedures and stipulations of facts. It should be 
authorized to limit the intervention of competing interests so that 
such interests are prevented from unnecessarily delaying proceedi 

The accumulation of unresolved rate cases on the docket of the Com. 
mission creates a most serious situation. Each rate increase causes 
the next purchaser to increase its rate and that initiates a chain r- 
action affecting still others. Before the first rate increase triggering 
this reaction is finally resolved, another is filed and the whole thing 
is repeated. This accumulation of unresolved cases causes a state of 
unrealism in the rate structures of the natural gas companies and 
local distributors throughout the United States which is bad for 
everyone concerned. It is highly desirable that positive steps, legis- 
lative or otherwise, should be taken to correct this situation. 

I concur pretty much with everything that has been said with 
regard to topic I. I want to emphasize, however, that as an operator, 
the question of time, the natural gas industry, I think, is probably 
the sixth largest in the United States. We have projects of great 
size, involving large sums of money, substantially affecting the econ- 
omy of the country, presented to the Commission. Anything that 
slows down that procedure, in my opinion, is definitely bad 8 the 
country. There are some 33 million natural gas customers. The 
public is slightly affected. I cannot emphasize too greatly, gentle- 
men, the importance of time and the importance of not setting up 
procedures that will slow things down. 

Without going into greater detail, that is the emphasis that I would 
like to put on this hearing this morning. 

Mr. Rogers of Texas. Is it your idea, Mr. Rather, that the bills 
proposed would tend to slow down the processes ? 

r. Ratner. Very definitely. I think they would create an atmo- 
sphere of suspicion that would handicap procedure. The thing that 
is most to be desired is to develop some shortcut methods. I think 
the Commission ought to devise some conference procedures. I don’t 
mean by that they should be ex parte. I think the thing is that it 
should be less formal. Any procedures that can be devised to bring 
about settlements of rate matters is highly desired, as between the 
parties. 

That has been done in a number of instances, and there have been 
great time savings involved. This business of the rates being piled on 


2. An amendment to the Natural Gas Act to remove the mandatory 
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top of rates that are unresolved, and the whole rate structure of the 
country being in a state of uncertainty, presents a big problem. 

Mr. Rocrrs of Texas. You would not subscribe, though, to the 

licy or theory that any unusual or out of the ordinary attempt to 
Pifuence the Commission should be attached with a criminal penalty? 

Mr. Ratner. Well, if such legislation can be devised. But I think 
ou are confronted with a Hobson’s choice. I don’t believe you can 
do both of these things. Of the two, it seems to me infinitely more 
important that the Commission’s procedures and activities in the 

rformance of their duties be facilitated. 

| feel entirely confident that the Commission can devise rules of be- 
havior itself that will adequately meet that phase of the question. I 
just don’t think you can legislate behavior, Mr. Chairman. If a man 
is going to be crooked, he is going to be crooked, and you can’t legislate 

inst it. 
a Rogers of Texas. You can’t legislate it, but you can legislate to 
unish him if he is a crook. 

Mr. Ratner. That is true. But I don’t see any particular difficulty 
about providing penalties, if that is not already in the law. 

Mr. Sprincer. May I say this to all of you gentlemen: From our 
experience in the two previous hearings I think everybody is agreed, 
that I know of, on these other panels, and I think the committee is 
fairly well agreed, that in the contested cases there is no argument. 
I mean, there is no question there should not be condemning of the 
commissions on contested matters. I think all of you would agree 
on that. 

Would you agree, Mr. LeBoeuf, on contested matters ? 

Mr. LeBorur. With a qualification. The bills, of course, do not 
provide that. For example, the second bill, the American Bar Associa- 
tion bill, puts out as the test whether it is applicable whether the 
statute requires the decision on a hearing. That is not true with the 
issuance of a hydroelectric license. 

Take the great Hells Canyon debate. The Commission did hold 
hearings because it recognized the great public interest, and yet the 
safeguards proposed by that bill would not apply to the Hells Canyon 
roceeding. 
ioing we specifically to your question, where you have a statute 
like the Gas Act, which requires a certificate and a public hearing, 
8) percent of those proceedings are uncontested. It is a little pipeline 
extension, and they take 5 or 10 minutes in the hearing. 

Nobody is there but the applicant and the staff of the Commission. 
There I do not see the need of judicializing that proceeding. I think 
that is a matter where free communication could solve the thing. 

Mr, Sprincer. Are the rest of you agreed that on contested matters 
there should be no contact ? 

Mr. Coorrr. Is that with the Commissioners themselves? 

Mr. Sprrncer. With Commissioners themselves. 

Mr.Coorrr. Yes, sir. 

Mr,Mann. With regard to contested issues, yes. 

Mr. Sprincer. The other trouble is in the administrative process. 
May I throw this out : In the administrative process, do you think the 

omnission itself should set the rule at the beginning, that it is either 
me which is ex parte or not ex parte ? 
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And then make that a matter of record; that is, either an ex parte 
or not an ex parte proceeding ? 

Mr. Chairman, what do you think of that? That has been sug. 
gested by a couple of these other panels. 

Mr. KuyKkenpa. Of course, the work of these other commissions jg 
different than ours. I don’t know whether that would be of any valy 
to make such rules or determinations in our cases or not. 

I think that many of our matters are presumably ex parte, and 
almost always are. But occasionally some other interested party yjj] 
appear to make an objection. 

will give you an example: We have authority to permit one person 
to serve as an officer or director of more than one electric com any 
and customarily we will do that if his services are all rendered for an 
integrated holding company and its subsidiaries. Permission must be 
obtained from us before a man can do that. 

Those are almost always held to be ex parte, and almost always arm 
ex parte. There might be a rare occasion where somebody would object 
to his holding such two positions or more. I don’t believe we are even 
required to publish notice of those applications. 

But an order permitting him to do that is issued and made public, 
Up to that point, at least, it has been an ex parte matter. 

would say in those cases that man would be entitled to come in and 
talk to the staff, although the Commissioners would not want to be 
bothered with such a thing. I don’t believe it would be improper if 
he could corner a Commissioner and talk to him, because there js 
nobody else in the case. After an order is issued, if somebody objects 
and applies for reconsideration or withdrawal of the order, then I 
think that neither one of those parties should have any discussion 
with an examiner or with the Commissioners about the merits of the 
proposition. 

Mr. Sprincer. It would become a contested matter the minute some- 
body else entered the matter. Then would it be all right for the Com. 
missioners to go ahead and make it a matter of ex parte? 

Mr. Kuyxenpaty. Well, we would all agree that when an adverse 
party shows up, neither party from then on should have private com- 
munications with the Commission on the subject matter. 

Mr. Sprincer. Is the general rule, then, of the Commission now 
that on contested matters there is no contact ? 

Mr. Kuyxenpatt. That is right. 

Mr. Sprincer. And on all other matters of an administrative na- 
ture there is contact? 

Mr. KuyKenpatu. The general rule on a contested matter is that 
there is no contact with the Commissioners about the merits of the 
case. There is lots of contact with the staff, and necessarily so. 

Mr. Sprrncer. You mean by the contestants? 

Mr. KuyKenpatt. Yes. 

Mr. Sprincer. That is all, Mr. Chairman. 

Mr. Rogers of Texas. Mr. Flynt had a question. 

Mr. Fiynt. A question has just come up that the area of greatest 
contest before the Federal Power Commission is often in the realm 
of ratemaking. Is that substantially true? 

Mr. Kuyxenpatu. Yes, that is true, Mr. Flynt. 

Mr. Frynt. We find that sort of anomalous as compared to the 
other discussions we had other days of this week dealing with the 
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Givil Aeronautics Board and the Federal Communications Commis- 
sion, that for most purposes the ratemaking issue that comes before 
these other two bodies, the CAB and the FCC, are generally referred 
to in the realm of the quasi-legislative or rulemaking functions of the 
Commissions. = iis 

There was discussion in the panels on Monday, Tuesday, and Wed- 
nesday of this week, that it was not in those cases that there would 
be real objection, I think that is the way to paraphrase what was said, 
to ex parte contacts in such matters if the result of those ex parte 
contacts was to give additional information to the Commission or 
the Board. : 

What would you say with regard to that thought expressed by other 
commissions ? 

Mr. Kuyxenpatt. I would say that I would disagree with that. 

I think that if there is any additional information it ought to be 

iven publicly on the record, and it can be. There is no reason why 
that evidence can’t be submitted in open hearing. It could be that 
that information, which is submitted privately, is not wholly correct. 

Mr. Fiynt. It might be inaccurate. 

Mr. KuyKenpatt. That is right. 

Mr. Fuynvr. Either intentionally or unintentionally. 

Mr. Kuyxenpatu. Yes. So I think there is no reason why that 
needs to be submitted or should be submitted privately. I think that 

ht to be submitted on the record. 

r. Fuynt. Would you agree that if it should be submitted, that 
it should certainly be made a matter of record and available to all 
other parties in the proceeding ? 

Mr. Kuyxenpatu. Yes. It would certainly be wrong for the Com- 
mission to make a decision which was based, at least in part, on that 
type of evidence which the other parties had not seen and which, as 
weagree, might not be wholly accurate. 

So I think that ought to be in the record, regardless of whether 
itisa rulemaking proceeding or not. 

Mr. Fiynt. Thank you, Mr. Chairman. 

Mr. Kuyxenpaty. I might say this, that I think this committee 
is going to have an awful lot of trouble if it tries to fashion the legis- 
lation it is considering from the Administrative Procedure Act. 

Actually, the licensing that we do and the ratemaking we do, which 
are our two big functions and the functions where we have our back- 
logs, our troubles, our disputes, are not governed by the Administra- 
tive Procedure Act insofar as separation of functions go. 

We endeavor to make a separation there. But I believe it would be 
simpler for this committee to deal with these problems without usin 
the framework of the Administrative Procedure Act, because I thi 
itis very difficult to understand it. 

Mr. Rocers of Texas. Mr. Gatchell. 

Mr. Gatcuett. Mr. Chairman and members of the subcommittee: 


TOPIC I 


As a staff member I appreciate the decision of Chairman Harris to 
call for individual views in the present discussion. This affords an 
opportunity for your subcommittee to hear from the working force 
as well as from the Commissioners who have the final responsibility. 
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One problem of ex parte communications with which topic T jg 
concerned is to draft legislation which will prevent improper influencs 
and at the same time be sufficiently wotkable to permit the agencies 
to discharge their responsibilities. 

The recommendations for across-the-board legislation in the Jap. 
uary report of this subcommittee at the end of the last Congress, House 
Report No. 2711, pages 9-10, do not differentiate between contested 
cases and uncontested cases. By far, the largest number of hear; 
held by the Federal Power Commission are under section 7 of th 
Natural Gas Act which requires a hearing before a certificate of pub. 
lic convenience and necessity can be issued. Most of them are yp. 
contested and are heard under our abridged hearing procedure with 
the hearing usually taking about 10 minutes, and the cases require 
about 3 more days of work from start to finish. Last year we handled 
nearly 400. There is no reason why ex parte communications, oral or 
written, may not be freely given by the parties and received and con. 
sidered by the deciding officials in those cases where, after public 
notice, no objection is made. 

On the other hand, if a protest is received, ex parte communications 
on the merits would not is proper although they would seem to be 
unobjectionable for such limited purposes as advice on filing papers, 
requests for adjournments, continuances or expedition, and possibly 
on the issuance of subpenas and similar procedural matters. The 
propriety of ex parte communications in these limited but undefined 
circumstances is recognized in section 5(c) of the Administrative Pro- 
cedure Act (5 U.S.C. 1004(c)). We have been handling about 95 
controverted cases a year and in most of them the parties are rather 
determined in maintaining their position. 

Some of the difficulty in the connection may be traced to the arti- 
ficial classification in the Administrative Procedure Act between pro- 
ceedings which are there defined as adjudicatory and those which are 
defined as rulemaking. ‘These terms are defined for one purpose and 
then given different treatment in section 5(c) which deals with the 
separation of agency functions. As long as these artificial distinctions 
are continued, confusion is inevitable. 

The statement of topic I speaks of affording an opportunity to an 
affected person to present his case. I wonder if the real question is 
not how a person who may be directly affected by agency action may 
know what considerations are being weighed by the deciding officers 
and how he may be afforded an opportunity to meet those considera- 
tions, at the same time preserving to the agency its necessary access to 
its staff. 

In carrying out the regulatory responsibilities assigned to it b 
Congress, the Federal Power Commission must not only afford ful 
due process to the parties but it must go further; and through its 
orders and decisions, it must carry out congressional regulatory pol- 
icies for the broad protection of the public and the advancement of 
the national economy. A court, of course, must afford due process 
and act in the public interest and it does so within the limitations of 
the pleadings and issues before it. But a court is not charged with 
the responsibility, as is this agency and similar regulatory agenices, 
of so shaping its case-by-case decisions that broad regulatory policies 
are consistently carried to fruition. 
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This vital distinction between judicial and regulatory processes is 
at once the strength and the weakness of regulatory agencies. Their 

rimary concern for the public interest is their strength, for thereby 
this particular agency, for example, is able to shape the broad courses 
of two powerful utility groups which by their gigantic size and eco- 
nomic dominance are beyond the authority of any single State. 

On the other hand, it may also be recognized that in shaping broad 
patterns of regulation, this agency cannot work in the isolation of a 
doistered courtroom nor may the agency members shroud themselves 
in judicial robes, for they deal too directly with the rough and tumble 
of practicalities. As the electric and natural-gas industries are dy- 
namic, powerful, and expanding, cutting across the economy of the 
Nation in many decisive ways and affecting every segment of society, 
so the regulation by this arm of Congress cannot be limited to isolated 
eases nor bound by the chains of stare decisis. In plain fact, the 
Federal Power Commission must occasionally change its case deci- 
sions from time to time as general industry conditions change, and it 
must also act through regulations or rules which are not directed to 
any single company but are applicable to groups for one purpose or 
another. 

In dealing with large industry groups, it is desirable and usually 
essential for the agency members and the staff to have free contact 
with the companies under consideration and with their customers, 
with trade associations, and with representatives of the public, in- 
cluding Members of Congress. These contacts are frequently formal- 
wed through documentary presentations, such as written statements 
and briefs, and through oral statements given at hearings and at 
oral orguments. At other times they are and must be informal. In 
dealing with a particular applicant, on the other hand, the Commis- 
sion should protect that applicant and those parties who intervene in 
support of and in opposition to the applicant by placing all of the 
evidence upon which it decides in an open hearing record. 

The first type of proceeding through broad rules or regulations 
is called quasi-legislative or rulemaking. The second type of in- 
dividual action is called adjudicatory or quasi-judicial. In both of 
these types of proceedings the Commission consults with its staff for 
assistance in obtaining a clearer understanding of highly technical 
questions as well as for the purpose of insuring continuity and con- 
sistency of final action with prior Commission decisions, with statu- 
tory provisions, and with judicial rulings. 

I might mention in this connection a further refinement which is 
important. In the second type of proceeding—those treating with in- 
dividual companies—there are occasionally investigations initiated 
by the agency or instigated upon the complaint of somebody who ob- 
jects to a particular course of conduct by a regulated company. The 
conduct of these investigations is assigned to certain staff members, 
including attorneys. I can see no logical reason for not requiring the 
staff assigned to such a proceeding to make its representations entirely 
on the open record. However, these cases are very infrequent in our 
work, 

Many of the Commission’s contested cases involve ratemaking 
which under H.R. 4800 would be classified as rulemaking but not of 
general applicability. For example, where a natural-gas pipeline 
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company wants a rate increase, which is opposed by a substantia] 
number of its customers, that case becomes as much of a controverted 
case as the filing of an application for a new certificate of public 
convenience and necessity or a license for authority to construct the 
Hells Canyon powerplants. 

For another thing, when a rate increase is filed under the Natura] 
Gas Act the Commission must decide within 30 days whether or not 
it will suspend it. We do not have much time to secure information 
in addition to that filed by the company desiring the increase, ang 
occasionally the staff must request data, make its analysis, and submit 
a recommendation to the Commission in time for a decision within 
the 30-day period. I donot assume anybody would foreclose the Com. 
missioners from considering the ex parte data obtained in this man. 
ner, and yet some of the legislation which has been introduced would 
have this result. 

In other words, there are sound reasons for the Commission’s recom. 
mendations that written ex parte communications should be permitted 
in any proceeding and that staff contacts are essential. 


TOPIC II 


Hearing examiners serve different purposes in different agencies, 
Some pass upon what might be termed routine cases, handling large 
numbers of similar papers. The Federal Power Commission uses 
hearing examiners in contested cases because that is the only way the 
volume of work can be handled in these complicated proceedings, 
Most of our contested cases involve many technical issues where testi- 
mony of highly skilled witnesses may be presented and where the issues 
are not simple. The demeanor of witnesses is seldom important, for 
most of the technical evidence is presented in written form and sub- 
mitted without reading. 

Only mature attorneys with extended legal background and sound 
judgment should serve as hearing examiners, for it takes men with 
these qualifications to reach well-reasoned opinions in our cases, My 
experience in trying to keep our senior attorneys from leaving for more 
lucrative practice outside of the Government convinces me that Con- 
gress should pay higher salaries to those who are in the top positions, 
and this most definitely includes the hearing examiners who serve the 
Federal Power Commission. 

The appointment, retention, and assignment of hearing examiners 
is exclusively under the Commission and the rest of the staff has noth- 
ing to say on that score. It is my opinion that our hearing examiners 
have as much freedom of action as is necessary to perform their 
assigned functions. They can decide the cases as they think the evi- 
dence and the law warrant. They rule on the admissibility of evi- 
dence, on adjournments and postponements, and fix the time for filing 
briefs. They cannot decide motions to dismiss until the conclusion 
of hearings when they decide the other issues, but that is a mere detail. 
Occasionally, for reasons of staff management, the Commission will 
prescribe some procedural steps to be taken during the hearings, but 
that is unusual. 

It is my personal view that it would be a mistake to confer addi- 
tional authority upon hearing examiners or to make the Commissioners 
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reviewing judges with limited power to change the decisions 
at bssininers. If we had 15 independent trial judges serving as 
hearing examiners, with each one deciding our controverted cases on 
his own individual philosophy of regulation without regard to Com- 
mission precedent, agency control over the adaptation of firm regu- 
latory controls to broad congressional policies would disappear. 


TOPIC IV 


The chief complaint about the efficiency of the Federal Power Com- 
mission that it takes too much time after an application is filed before 
a final Commission order is entered. The matter of delay is of seri- 
ous concern to all of us. Only a few statutory changes would assist 
inshortening procedures, and these have been mentioned by Chairman 
Kuykendall. fy 

Much of the recent proposed legislation for revision of administra- 
tive processes and the codification of the Administrative Procedure 
Act would extend the time presently required for final agency action. 
This is probably not the proper place to discuss these proposals and I 
mention them merely because they are under consideration in other 

uarters. 

; Your subcommittee should know, however, that the Federal Power 
Commission is continually examining details of day-to-day operation 
to see what practical improvements can be made to expedite our pro- 
ceedings. There has not been a period of any extended duration since 
the Commission was reorganized in 1930 when the Commissioners or 
the staff have not had under active examination and study some phase 
of our operations with a view to cutting down on the timelag. 

One cause for extended hearings is the presence of a large number 
of interveners. The Commission has attempted to limit interventions, 
but has not been too successful. When some party may be affected by a 
Commission order, he should be heard, and the proper way to hear him 
isthrough intervention. Nevertheless, the more interveners we have 
and the more active they are, the more time it takes to go through 
the hearing process. Moreover, it is to the economic advantage of 
competitors to delay the entry of a final order in many situations. 

The latest effort to work out some practical improvements oc- 
curred recently when a special working committee on practice and 
procedure was set up by the Federal Power Bar Association. This 
association consists of practitioners before the Commission, and their 
special working committee was composed of a number of practioners 
with whom several of us on the staff collaborated for a period of many 
weeks. The final report of the Federal Power Bar Association has 
just been presented to the Commmission, and it is my view that this 
is & practical demonstration of the feasibility of continual studies in 
agency procedures, and we are all hopeful of definite improvements. 

Mr. Kallina, Chief of our Bureau of Rates and Gas Certificates, 
will give you some specific illustrations of our work progress. 

As I have listened to the hearings so far this week, it would seem 
that your real difficulty is not disagreement that in a contested matter 
all parties should know the evidence on which the Commission acts, 

that that evidence should be presented in an open hearing where 
there is opportunity for cross-examination and rebuttal evidence. We 
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are all agreed on that. But you go back to the Administrative Pro. 
cedure Act in H.R. 4800 and 6774 for the definitions of adjudicatory 
and rulemaking. 

Yet you disregard the separation of functions which treats not as 
those terms are defined in that act, but treats of them in a different 
manner. 

In a contested case, it is not only proper but at times it is just ag 
essential to approach a Commissioner or the hearing examiner as it jg 
occasionally to approach a judge ex parte. You want a postponement, 
something has come up in an emergency, and you need an opportunity 
to go to him because you can’t go to all of the people who are repre- 
sented in that case and make your presentation to them and then go 
to the examiner or the Commissioner. 

Those procedural matters, however, may go very directly to the 
heart, the merits, of what is being proposed. If I, as an intervenor 
for example, am opposed to an application for a certificate or a license 
to be issued to the Idaho Power Co. for Hells Canyon, it is to my 
advantage to delay that proceeding as much as [I can, to throw every 
obstacle in the way. 

That is done perfectly legitimately, perfectly properly, time and 
again by those who intervene before us. 

And yet it is to the public interest that the Commission act very 
expeditiously on these applications. 

Therefore, I say that you come up in your legislation against this 
very shadowy item of how to deal with Oho influences that are 
exerted in these regulatory proceedings. think frankly that the 
artificial definitions of adjudication and rulemaking which are in 
the Administrative Procedure Act are at the root of much of your 
trouble. We do not and would not think of permitting a company to 
come in and discuss with us the merits of a contested case. I am speak- 
ing of the staff because I am speaking as a staff member solely. 

The Chairman has said the same thing about the Commissioners. 

But certainly the Administrative Procedure Act recognizes that even 
in contested cases on these matters of procedure there should be an 
opportunity for ex parte communications, and yet they do not define 
in that act what those exceptional circumstances may be, nor are those 
exceptional circumstances defined in the committee reports. 

The Attorney General’s manual and committee reports do refer to 
certain things, like adjournments, postponents, or requests for ex- 
pedition. 

But they do not there have full agreement on it because the Attorney 
General’s manual says: 


And apparently the request for issuance of a subpena. 


But I have gone to a court and there has been no impropriety of 
doing so, and asked the court for the same sort of a thing that any 
party should be permitted to come before us to ask us for. 

In this proposed rule that the Commission is considering, those 
artificial differences are wiped out, and the Commission says that if a 
hearing is going to be held, that then ex parte communications must 
be in writing, and must be placed in the public record. ; 

They cut off the public record from the hearing record, upon which 
the Commission ultimately acts. But both H.R. 4800 and H.R. 6774, 


talk about having a summary, one time they call it a fair summary and 
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then another time a true summary, of all oral communications made 
ex parte placed in the record by the recipient. 

If you want to fasten in a man’s mind what has been said to him, 
ask him to make a summary. That is what the bill says. Then it 
says to disregard it. 

I say that is the surest way I know of to have a man—well, remem- 
ber, if you tell him no ex parte communications that are oral in a case 
where there is a hearing, then I think you are getting someplace. 

But even then, I want to call attention to the fact that there are 
many regulations which, while mentioning no names of any companies 
dealing only with classes or types, are in themselves of a very contro- 
yersial nature. 

I will refer you to the Columbia Broadcasting System v. the United 
States (316 407), a decision in 1942 where this point was up. In 
that rulemaking proceeding, an acknowledged exception to this ex 

arte communication, the rights of those companies before the Federal 

unications Commission which might be requiring a license or 
might not, the rights were being dealt with in a way that would settle 
once and for all the rights of many of those companies. 

I think that under those circumstances it seems to me like you 
would do well in a rulemaking proceeding to say that ex parte com- 
munications might be placed in writing in the public record and not in 
thehearing record. Then you would protect everybody. 

Members of Congress have a perfect right to represent their con- 
stituency and come before these agencies. Those representatives of 
consumer groups, representatives of industries and all. They should 
come in and present what they have to say. 

Mr. Bennett. Mr. Gatchell, does the Commission have any rules 
with respect. to whether a Member of Congress should be permitted to 
appear as an attorney for a contestant or an advocate for a contestant 
ina contested case? 

Mr. Garcueti. Mr. Bennett, we think that Members of Congress 
are entitled to come before the Commission in a contested or an uncon- 
tested case. They do so openly. The proposed rule requiring the 
placing of written ex parte communications from a Member of Con- 
gress or otherwise, requiring them to be placed in the open record, it 
seems to me, would eliminate any difficulty. 

Mr. Bennetr. Do you think a Member of Congress should be per- 
mitted to appear as an attorney for a litigant in a contested case 
before the Commission ¢ 

Mr. GatcHett. We haven’t been faced with that problem. I would 
not think that a Member of Congress would be in a position to act as 
an attorney for them, because that requires quite a lot of work. 

Mr. LeBorvur. Mr. Chairman, Mr. Cooper has submitted a specific 
bill for the committee’s consideration. I have here some specific com- 
ments, criticisms, and changes in that bill. 

May I have permission to incorporate it into the record ? 

Mr. Rogers of Texas. Without objection it may be included in the 
record after Mr. Cooper’s statement. 

r. Benner. Do you think a Member of Congress ought to be able 
to appear, or should appear, for an advocate or party in a contested 
case before the Commission, whether he appears as attorney for the 
record, or whether he appears just as an advocate for the cause of 
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one of the parties, to urge the Commission to decide the case i 3 
of that Stenean’ ? 7 a ai 

Mr. Kuyxenpatt. I will say this, Mr. Bennett, in most of our aa fa 
and probably the type that a Congressman would want to ap a wo 
and I do not recall that any have appeared in the 6 years I have beg views ¢ 
there—but you mean in oral argument | from ei 


Mr. Bennerr. No; I mean anywhere during the proceedin | j 
the Commission is considering bredethoted com “ee spealinaiaill on 
Member of Congress appearing either as a witness advocating a certain 
course of action by the Comat or whether he appears with one of have tl 
the parties during oral argument before the Commission. tj 

In other words, his right, whether it be his appearance as a witness, ane 
officially as an advocate during argument, whether he writes a letter ject 
during the course of this proceeding, urging the Commission to decide Pr 
the case in favor of one or another of the contestants. 

Mr. Kuykenpauu. I would say this: Generally, I think that a Gop. the ot! 
gressman might be interested in our activities when we are considering | would 
an application for public convenience and necessity which would per- I sti 
mit a natural gas pipeline to go into a new area presently unserved, | for th 
That is generally the situation that will arouse the interest of q Those 
Congressman. 

If there is only one applicant, there is no competition as to which Mr. 
company will get it and that is generally the case, that will go intoan | 


nm 
area not now served with natural gas, the Congressman, one of the | — 
Congressmen in that area, makes representations to us that he hopes | _yery 1 
we can supply that area with natural gas. ! know 
I think that is proper. I do not think the Congressman helps his not ar 
case particularly when he does it, but I can see why he does and prob- either 
ably why he should. I think there is no objection to that. usto k 
I mean, after all, all his constituents look to him for assistance and It i 
some leadership. I think he has a right and a duty to show an inter- little } 
est in his district and to make representations which he figures will be Mr. 
to the advantage of his district and his constituents. erence 
Mr. Bennett. I agree thoroughly with that. I think a Member of ide 
Congress ought to be able to go before your Commission and say, “My Do 
district is in need of natural gas.” Probably one of the reasons I feel Mr. 
that way is because I have gone before the Commission and asked them sir, 
to provide some natural gas for my district, but I am not speaking are tl 
about that. I am speaking about when you get into the area ofa agree 
Member of Congress appearing as an advocate for one of the parties Mr 
who is seeking a license or a certificate to make that extension. does | 
Personally, I see a big difference between those two activities. self a 
Mr. Kuykenba.w. I would say that suppose, then, there is a contest, Mr 
two companies that want to serve the two areas, and as far as this disag 
particular congressional district is concerned, the service would be ap- That 
parently about equal, whether rendered by one company or the other. | manu 
I do not know how we could keep a Congressman from coming over of th 
or writing letters, but I think he would be using poor judgment if he | a cor 
took sides in a matter.like that. I think his interest would be to istrat 
his constituents supplied with natural gas, and his interest shouldnt | to wl 
be who is going to supply it. that: 
Mr. Moss. Will the gentleman yield ? 


Sh 
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Mr. Bennett. Yes. 
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Mr. Moss. Suppose there were two applicants to serve part of 

my district, and it was the consensus of fmy district that “A” would 
ive far better service, more adequate in every respect than “B.” 

I would feel that I could act with complete propriety in urging the 
yiews of my district so long as I was not accepting anything at all 
from either party, and so long as I was appearing strictly as a repre- 
sentative, as a spokesman, to interpret the views and convictions of 
m le. Would you disagree with that ? 

ee evaawoart. No. I would not disagree with that. You might 
have this situation, Mr. Moss: It would be clear that from your view- 

int it would be better if one particular company served it. Of 
course, there are other areas involved. Our question would be which 
project will do the overall best job. 

. Moss. That is your responsibility. 

Mr. KuyKenpatt. That is our responsibility. We might find that 
the other company, which would give less service in your district, 
would do a better job overall and that is the one we would certificate. 

I still do not think you should be barred from urging something 
for the best benefit of the people in your district. I will say this: 
Those things actually do not have very much weight with us and and 

ou can understand why they don’t. 

Mr. Moss. I am glad to hear you say that, because I was just going 
tocomment that my appearance would not panic the Commission. 

Mr. KuyKenpa.i. If you come over, or any Congressman, we know 
very well what you are doing, and why you are doing it. We also 
know that you have not studied and analyzed all this matter, you are 
not an expert in the field. You are expressing what you believe is 
either the consensus or else the best view for your district. You want 
usto know how the people in your district feel and how you feel. 

It is not evidence, it is only an argument and advanced to us, a 
little bit of advocacy on the part of your constituents. 

Mr. Fiynr. Mr. Gatchell, a few minutes ago you made some ref- 
erence to the Attorney General’s manual as if you considered it a 
guide for you as General Counsel of the Commission. 

Do you so consider it ? 

Mr, Garcueti. Mr. Flynt, I have used it many, many times, yes, 
sir. I do not think it is the final guide by any means, because there 
are things in that manual with which I have found myself in dis- 
agreement at times. But it is a very useful guide, yes, sir. 

Mr. Fuxnr. By adopting the Attorney General’s manual as a guide, 
does that not come very close to an admission that you consider your- 
self a part of the executive branch ? 

Mr. Garcuety. No, indeed. I think you will find that we have 
disagreed with the Office of the Solicitor General on many thin 
That is where our direct contact comes in. The Attorney General’s 
manual, you will remember, was not even out right after the passage 
of the Administrative Procedure Act because at that time there was 
a considerable state of confusion as to the meaning of the Admin- 
istrative Procedure Act. We have no other source of an official nature 
to which we can go, where we can get the authoritative information 
that is set out in that Attorney General’s manual. 

But, Mr. Flynt, I consult many things and use them as guides that 
Ido not consider to be controlling on me as a member of the staff of 
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the Federal Power Commission. I certainly would be the first t 
resent any imputation that the Federal Power Commission is unde 
in any way, shape or form, the Department of Justice or any othe 
executive department. 

I do think that it is an unholesome way that we must go through this 
Office of the Solicitor General or the Solicitor General himself, rather 
in order to get into the Supreme Court, and I have stated so publicly, 

But even there, I think we maintain our position entirely ind. 
pendent of what his views may be. The Supreme Court won’t permit 
us to come in unless we go trough the Solicitor General. 

Mr. Fiynt. That, of course, is provided by law as well as by rules of 
the Court ? 

Mr. GarcueELu. No, sir, it is not provided by law. We, at one time, 
filed briefs in the Supreme Court as amicus curiae without goj 
through the Solicitor General. The second time we did it after 
was on the staff of the Commission, Chief Justice Hughes advised 
the Solicitor General that from then on the Supreme Court would not 
receive any filings by any agency of the Federal Government inde. 
pendent or executive department agencies, unless those filings came 
through the Solicitor General. 

So, by rule of Court only, this rule has grown up. We are consider. 
ably handicappel by it at times when they will not go along with 
the Commission in seeking certiorari, or wanting to present to the 
Court a position with which the Commission is not in agreement, 

I do not think that is a healthy practice. I do not think it is right, 
I have objected to it. I have objected not only to this committee but 
elsewhere and the Federal Power Commission since 1955 has objected 
to that policy. 

Mr. Derountan. Mr. Chairman, topic I is supposed to discuss what 
means should be taken to preclude attempts to influence. On the con- 
gressional communications to the Commission, do you not think a 
Member of Congress, whether he appears there or writes a letter, wants 
to influence the Commission ? 

If he does not want to influence the Commission, he is admitting 
that he is a political demagog and we know that that is not so. He 
has to have some points in writing, if he is not wasting his time in 
writing to you. 

If you are trying to preclude influence, you should be trying to 
preclude all types of influence whether it is Congress, the Executive, 
or anything else. Influence is bad-when it comes from us who ar 
elected, who want to be reelected, or whether it comes from an attorney 
or acompany. 

What comments would the panel have on that ? 

Mr. Kuyxenpatt. I think the influence that a Congressman en- 
deavors to assert when he writes a letter or when he appears to make 
an oral presentation, which we very rarely have, and I do not recall 
it since I have been there, if the letter should be in our file wher 
it can be seen by others, those matters are not evidence because the 
Congressman does not give facts on which we can base our decision. 

He is making a representation and in our case it would not be 
ordinarily for a particular individual or a particular company, but 
for his constituents. Just under our form of government, a Con- 


pane has to do those things. We all know he does. We all know 
e should. 
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He cannot sit in his office and tell these people, “Stay away from 
me. 1 can’t take any interest in whether you ever get natural gas 
or whether you get this hydroelectric project or not.” 

[ think it should be open representation that can be seen or heard 
by any interested party, but I do not see how in the world it can be 
sopped and I do not see how in the world it should be stopped. 

. DerountiANn. I just want to bring out the point that I feel that 
influence is bad, even if it comes from us. There should not be two 
rules on influence. 

Mr. KuyKenpva.u. Well, as I said, I do not think it is very impres- 
sive with the Commission and I do not think it would be determinative 
in any decision, but I can see where a Congressman feels obliged 
to come to the Commission to speak for what he thinks is the best 
interests of his constituents. 

It does not have much influence with us, I will tell you that, be- 
cause it does not go to the merits of it. We have to decide these 
matters on the record, and the cases are subject to appeal. 

Mr. Bennetr. Will you yield ? 

Mr. Deroun1an. Yes. 

Mr. Bennett. What you say, Mr. Chairman, may be completely 
true. I would be the last one to even infer that the advocacy of a 
Member of Congress in behalf of a particular litigant before your 
Commission would have any influence. But it might have, depend- 
ing upon the circumstances of the particular case, the relationship 
between the Member of Congress and the particular members of the 
Commission. 


My thought about this matter is a basic thing. Members of Con- 
gress help create these agencies. They can Oe the rules by which 
they operate, legislatively. They can change the length of their terms; 
they can fix their compensation; they provide et for their opera- 
tion, the operation of their agency. 

In a large measure, Congress, collectively, controls the whole opera- 
tio of your agency. While you say that a Commissioner would not 
pay any attention to a Member of Congress, and perhaps in 99 per- 
cent of the cases that may be true, but should our procedures be such 
that Members of Congress should have the right in their capacities as 
Members of Congress to appear, to inject themselves in a contested 
case in behalf of a litigant ? 

Even, as the gentleman from California, Mr. Moss, has just said, 
even if your constituents ask you to appear and urge the Commis- 
sion to grant a certificate to company A, in my opinion that makes 
not the slightest difference. The Sax philosophy, it seems to me, is 
the relationship between Congress and the Commissioners. 

A Member of Congress can do it; a dozen Members can do it. If 
half of the members of the Appropriations Committee went down be- 
fore the Commission and urged the granting of a license. human 
nature being what it is, the equities of the situation in a particular 
tase being close, and a lot of these cases are close on the facts, that 
particular kind of advocacy in my opinion, might be the basis for 
tipping the scales one way or the other. The litigant in whose favor 
the scales were tipped might feel fine about it, but the contestant 


— interest was prejudiced by that might very well feel dif- 
rent. 
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My thought goes to that overall question of policy. That is what | 


I would like to have your comment on. 

Mr. Harti. Mr. Bennett, would you permit an example to sharpen 
what I believe the question is? 

As an intervenor in these proceedings, if a gas company appli- 
cant brought in two Senators and five Congressmen to testify op 
their behalf, no matter how much regard and respect we had for the 


independence of the Commission, if we lose that case I am afraid jt | 


would be only too human for us to conclude that it had something to 
do with it. 

Mr. Brennerr. That is exactly my point. That is one of the prob. 
lems that arises from this kind of a situation. I do not know how 
extensively this practice has occurred before your Commission, but 
there are other agencies where the practice of Members of Co 
appearing as advocates for a contestant is quite voluminous in the 
evidence that is before this committee. 

I just think that is one of the several basic questions that we ought 
to seriously consider. 

Mr. Rocers of Texas. Without objection, the Chair will ask unani- 
mous consent to include in the record the statement of Mr. Richard 
A. Rosan, Columbia Gas System Service Corp., and without objee- 
tion that will be inserted in the record. 

(Prepared statement of Mr. Rosan follows :) 


CoLtuMBIA GAS SysTeEM SERVICE Corp., 
New York, N.Y., June 16, 1959, 
Hon. OREN HArpIs, 
Chairman, House Committee on Legislative Oversight, 
House of Representatives, Washington, D.C. 


Deak Mr. Harris: The Columbia Gas System is an integrated natural gas 
system which purchases, produces, transports, stores, and sells, at wholesale 
and retail, natural gas in seven Eastern States and the District of Columbia, 
The system’s sales for resale are subject to the rate regulation of the Federal 
Power Commission. Similarly, a large amount of the system’s construction 
can only be undertaken after obtaining certificates of public convenience and 
necessity pursuant to section 7 of the Natural Gas Act. The system is also one 
of the major purchasers of gas from all of the major pipelines serving the 
northeastern part of the country. Accordingly, the system continually partici- 
pates in a wide variety of matters before the Commission. As a distributor 
at retail in seven States, each of which regulates such distribution business, 
the system occupies a somewhat unique position in that it is actually engaged 
in the three major segments of the natural gas business; namely, production, 
transmission, and distribution. 

In connection with the panel discussions covering four enumerated topics 
announced in a release of the subcommittee, we submit the following comment 
with respect to these topics: 

TOPIC 1 


There has been considerable discussion in the press and before your com- 
mittee with respect to unethical conduct in certain commissions. So far as 
we have any knowledge, we have not observed abuses by the Federal Power 
Commissioners or staff personnel. However, in the event that legislation is 
recommended for agencies, we would urge your subcommittee to recognize that 
the gas industry must have access to the Commission so as to present to it 
informally, as distinguished from lengthy hearings on the record, the prob- 
lems connected with the actual operation of natural gas companies. This 
opportunity for informing the Commission and its staff without embarrassment 
to the Commissioners’ the staff or the organization attempting to give such 
information is essential, especially in view of the Commission’s comprehensive 
jurisdiction over the natural gas industry. 

The problems connected with bringing gas several thousand miles from the 
wellhead to the burner tip involve complicated operational, economic, and even 
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social problems. Reliable and economic service to the public cannot be accom- 
plished unless the Commission and its staff can learn of these problems in some 
manner Other than through formal hearings. We do not oppose legislation 
such as H.R. 6774, which would prohibit ex parte contacts with Commissioners 

g pending matters which must be decided upon a record, but we think 
your committee should be aware of the necessity of free intercourse between 

oners and members of the industry if such Commissioners are to be 
“expert” in dealing with their important tasks. 

Basically, ethical conduct involves personal integrity and character. This 
cannot be legislated—rather, it underlines the importance of the proper selec- 
tion of Commissioners and, in turn, careful selection by the Commissioners of 
staff personnel. It also raises the question of more adequate compensation to 
the Commissioners so as to make such appointments more attractive to able men. 

The following problem does not fall under any one of the four topics enumer- 
ated, but it is inherent in all of them. The natural gas industry is a major 
pusiness in the economy of the United States. Moreover, its services are essen- 
tial to the comfort, health, and safety of millions of citizens. Yet, today, it is 
confronted with a serious situation stemming from the delay in the regulatory 
rocess. Such delays are tending to become greater and the financial and 
operating implications of such delays are a matter of grave concern to the 
management of this system and, we believe, to the whole industry. The mem- 
pers of the Federal Power Commission recognize this problem. In our view, 
the fault of such delays cannot be placed primarily upon the Commission—it 
largely stems from the fact that the workload of the Commission is too great 
for five men to handle. The controversies before the Commission are most 
complex. They require careful analysis and much thought. In most cases the 
Commissioners sit in the role of judges on these complex issues. The most 
conscientious five men, assisted by the ablest of staffs, cannot handle this judi- 
cial, as well as administrative workload. 

A solution to this workload problem must be found. Legislatively, a solution 
would be to increase the Commission from 5 to 9 or 11 members with a proviso 
that a panel of any 3 members would constitute a quorum with respect to 
particular cases. Furthermore, the Natural Gas Act should be amended, as 
has been urged by the Commission, to eliminate the requirement for hearings 
on routine certificate applications. Administratively, the Commission should 
consider ways and means of eliminating as much as possible hearings and 
attempt to resolve many of the cases before it on an administrative conference 
pasis. Some informal conference method with a Commissioner or panel of 
Commissioners sitting would probably eliminate many hearings. 

It is a common complaint that the hearings before the Commission are unduly 
jong, that the issues are not well defined prior to the hearing and the scope of 
inquiry is permitted to go far beyond the bounds of materiality or relevance. 
The blame for this condition rests on many parties, including industry repre- 
sentatives, historical attitudes which have developed in the Commission, and a 
generally limited view of the role or power of the hearing examiners. Many dis- 
cussions have been held with respect to the role of hearing examiners in the 
administrative agencies. Proposals for organizational changes making the hear- 
ing examiner independent of the particular agency have been much debated. 
Whatever steps are necessary legislatively or administratively, they should, in 
our opinion, be directed toward the following objectives: 

(1) The status and stature of the hearing examiner must be improved, in- 
cluding a recognition that his role is that of a judge in complex matters and, 
therefore, adequate compensation to attract able men with judicial tem- 
perament and training is essential. 

(2) The hearing examiner should be given more authority, especially 
along the lines of controlling the scope of the hearing, limiting the issues 
and eliminating to a large degree much of the irrelevant and immaterial 
testimony and cross examination. The complexity of the problems before 
the Federal Power Commission should not be underestimated. The hear- 
ing examiner must gain confidence to resolve these complex issues by having 
more recognition given to his status and role in the administrative process, 

The foregoing suggestions—more administrative determinations on an in- 
formal conference basis with a Commissioner or panel of Commissioners and 
strengthening of the hearing examiner’s role—are not, we suggest, inconsistent. 
The first suggestion is to reduce the number of formal hearings. Insofar as 
formal hearings must be held, they can be greatly expedited by giving the hear- 
ing examiner more authority and status, as recommended above. 
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TOPIC 3 


In rate proceedings, staff members participate in the hearings and stro 
advocate procedures, theories and results which have substantial dollar jim 
upon various parties. Yet, despite the large dollar amounts at issue ang the 
strong advocacy of staff members with respect thereto, section 5(c) of the Ad. 
ministrative Procedure Act, which seeks to separate the investigative or Prose. 
cuting functions from the decision-making functions of the Commission, ex. 
empts from such separation of functions cases involving the validity or applica. 
tion of rates, facilities or practices of public utilities or carriers. We do hot 
believe that this should be permitted. 

Under present law, staff personnel who have participated in an adversary 
manner in the proceeding are in a position to present arguments to the Com. 
mission, ex parte, which arguments may not have been presented to the Com. 
mission in the briefs and which parties to the proceedings are given no Oppor. 
tunity to answer. While staff personnel may attempt to be as objective as 
possible, it must be recognized that in the course of advocacy one tends to be 
come blind to other points of view and sees virtue only in those advocated 
oneself. We would urge, therefore, that in fairness to all parties to proce 
before the F.P.C., H.R. 6774, which would prevent ex parte discussions with de- 
ciding officers by persons outside the Commission, should also amend seetioy 
5(c) of the Administrative Procedure Act by changing the last sentence from: 

“This subsection shall not apply in determining applications for initial licenges 
or to proceedings involving the validity or application of rates, facilities, o 
practices of public utilities or carriers; nor shall it be applicable in any manner 
to the agency or any member or members of the body comprising the agency,” 
to: 

“This subsection shall not apply to the agency or any member or members of 
the body comprising the agency.” 

To summarize: In our opinion, the natural gas industry is rapidly approach. 
ing serious financial complications stemming from regulatory delays. Literally 
hundreds of millions of dollars have been collected from the consumers which 
may be ordered refunded. These contingent revenues and the resulting con- 
tingent income make uncertain to a large degree the actual financial status of the 
natural gas industry today. 

While recognizing the need of some regulation, a broad question is presented 
whether the natural gas industry is not overregulated—whether the burden of 
regulation does not create so much cost in terms of time, manpower, and energy 
that the gas industry is not able to perform its functions efficiently in the public 
interest. These are fundamental social and governmental problems. At a time 
when our way of life is being attacked by a ruthless foreign ideology, can we 
survive if many of the basic industries such as transportation, gas, electric, 
telephone are overwhelmed with a web of regulation? The manpower and 
human eneggy required merely to deal with regulation, much less the operating 
problems, is imposing a staggering burden upon our economy. We recogniz 
that these are beyond the scope of the subcommittee’s panel of discussion 
on the other hand, they are inherent in the problem you are attacking—namely, 
ethical conduct of Government agencies. The temptation to find some expe 
ditious way out of the delays and frustrations of regulation through unethical 
conduct, suggest the need for a careful reexamination of the underlying concepts 
behind much regulatory law. 

We hope that this letter will be of some assistance in your deliberations. 
Several copies are enclosed for such use as you may desire to make of them. 

Very truly yours, 
RicHarp A. Rosay. 


Mr. Rocers of Texas. Mr. Moss. 

Mr. Moss. I have no questions, but on commenting on the state- 
ments of the gentlemen from the Commission, I want to restate very 
strongly my conviction that I have not only a right, but a responsi 
bility to appear before any of these agencies and express the con 
sensus or the interest of people in my district. 

I think, unlike the testimony we have had, that there is never al 
uncontested matter before these Commissions. I think that always 
there is a silent contestant and there is a public interest. 
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[ think I have an obligation as far as the people of my district are 
encerned, and generally the people of this Nation, to speak out 
when I feel that interest is involved. I do not think that there is 
any impropriety to it as long as it is openly done. 

f I start going around and trying to get my story off to a Com- 
missioner on the side and perhaps intimate that I would be less than 
favorably inclined toward his budget next time, I think that is highly 
improper. 

Oe Penner. Will you yield ? 

Mr. Moss. I have not the time because I think we have to get over 
to the floor and a rollcall, but I just wanted at this point on the 
record to show very clearly that I disagree with the position you 
have taken. 

Mr. Rocers of Texas. There was a discussion about this before. 

The Chair has agreed to recognize Mr. Flynt for a question and he 
isgoing to be recognized. 

r. Flynt. 

Mr. Fiynr. Mr. Chairman, in that same connection, I would like 
tomake the observation that as long as the public interest is involved, 
[think it is not only proper, but I think it is the duty of a Member of 
Congress to make the position of his constituents known to the Com- 
mission that might be involved. 

Mr. Bennerr. Will you yield? 

Mr. Fiynt. Just a minute. 

When it comes to the question of representing a private applicant 
ora private interest as opposed to a public interest, I think it should 
be condemned and it is highly improper, but where the public interest 
is involved, that Member of Congress and the approximately 400,000 
people that he represents should be the sole judge of his participation 
or nonparticipation in behalf of the public interest as it affects the 
public interest generally or as it affects the public interest of the 
constituents that he represents. 

Mr. Bennerr. Will you yield now? 

Mr. Fiynv. Yes. 

Mr. Bennerr. Do you see a difference between presenting to the 
Commission the views of the people that you represent and request 
that their views be given every possible consideration, on the one hand, 
and presenting their views and urging the Commission to grant a 
license to applicant A because your constituents have wished that 
done? Do you see any difference between those two situations? 

Mr. Frynr. I think that the whole question resolves itself as to 
whether or not the participation is in behalf of the public interest or 
inbehalf of the private interest. 

It has to be made in behalf of the private interest if you have two 
rival companies seeking a license and you take sides in the matter. 
Certainly, it cannot be said that it is in the public interest to give the 
license to company A and against the public interest to give it to 
company B, necessarily. 

r. Rocers of Texas. This is a subject that I am sure we can dis- 
cuss at length for several days or months. In the hopes of moving 
along as fast as possible, Mr. Harris, the chairman, has announced 
previously that we would continue as a panel discussion. 

You heard the bells ring, so all the Members will have to go over 
to the House, but Mr. Lishman will be here and sort of act as ar 
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intermediary, or interlocutor, or whatever you want to call him, fo 
a continuation of the panel discussion. “Moderator,” he prefe 

members of the committee will undoubtedly be in and out ag th 
opportunity presents itself in discussions on the floor, so the commit. 
tee as such will adjourn at this time, but the discussions will continue 

(Whereupon, at 11:10 a.m., the panel discussion continued with the 
chief counsel, Mr. Lishman, acting as moderator. ) 

Mr. Lisuman. I hope we have a fruitful discussion though the 
Congressmen are temporarily away and I think, Chairman Kuykep. 
dall, you might conclude your statement. 

Mr. Kauxina. Mr. Chairman, if I may, please, there was one poing 
by Mr. LeBoeuf mentioned which I would like to clarify for th 
record. He mentioned the fact that the staff has certain ground rules 
which they make known to no one and in which they make thei 
recommendations to the Commission. 

I would like to point out that what he says is absolutely true, but 
the fact is the genesis of those ground rules is with the Commission 
itself and that the staff reports to the Commission primarily on the 
basis of policies enunciated by the Commission. 

I have not read Mr. LeBoeuf’s statement, but I fully support what 
Mr. Cooper has in his statement to the effect that probably a publica. 
tion of these ground rules by the Commission will be clear. 

One further thought on that subject, and that is that when thes 
reports go to the Commission all of them are approved by me, and] 
make certain that these reports clearly enunciate the Commission's 
established ground rules, but I also make certain that any exception 
to those ground rules which may be suggested by the applicants or 
by other members of the staff or by myself are also set clear, and] 
also suggest to the Commission the results of any alternative actions 
which they may take as a result of these ground rules. 

The point that I want to make in deference to Mr. LeBoeuf—but 
I agree with him—is the fact that these ground rules are not plucked 
out of the air by me and made on my own initiative. They are made 
as a result of Commission action. 

Mr. LeBorur. May I ask Mr. Kallina a question there? 

Mr. Lisuman. Yes. 

Mr. LeBorur. Is it not a fact that these reports to the Commission 
are not made available to any party in the proceeding ? 

Mr. Katina. That is correct. 

Mr. LeBoxrvur. It is my understanding that these reports would k 
forbidden if H.R. 4800 should be passed, unless the Commission 
adopted a rule specifically related thereto. 

Mr. Karuna. I do not believe that that is entirely correct. 

I believe that most of the reports on which the Commission aets 
before the proceeding becomes a formal proceeding would continue to 
be available through the Commission under H.R. 4800. 

Mr. LeBorvr. That is where we differ on our interpretation. 

at; Ross. May I ask a question along the same line of Mr. Gat 
chell ? 

I understand him to say that he would favor putting any ex parte 
communications in writing, including initial licensing and rate cases. 
I would like to know whether he would include the Commission’s staf 
under the requirement of putting in writing their ex parte recom 
mendations to the Commission. 
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Mr. Garcnect. Mr. Lishman, of course, I would not include the 
(ommission’s staff in that and there are good reasons why. 

These standards to which Mr. LeBoeuf referred are not set out in 
, handbook or a manual where anyone could pick it up on the staff 
and say, “Now, this is what we shall report to the Commission in such 
and such a case. ao we 

Qn the contrary, I know of no repository of all of the criteria which 
are used by the staff in getting out its memorandum to the Commis- 
sion on the various cases, nor do I know that it would be possible to get 
such a composite statement of the standards together. 

Bach one of these cases, of course, falls in a certain category as 
being a certificate application or a rate increase and so forth, but that 
ig where the typing ceases. Each one, in addition to being typed in 
a general way, possesses many ramifications of factual situations, and 
it is the differences that are inherent in these presentations that cause 
the difficulty in the staff preparation. 

Mr. Kallina says that he presents certain memorandums to the 
Commission. 

Well, he does. Some of them I think would do better if they went 
through the Bureau of Law rather than going right straight up, but 
that is a matter of internal management for the Commission to decide. 

I don’t know any way that the Commission could function if it was 
to release to the public the interoflice memorandums which the staff 
sends up in these cases and make that available to all of the parties 
and then be able to carry on its work. I recognize at the same time 
the due process question which Mr. LeBoeuf raises and which of 
course is not answered by saying that of course we present both sides 
in the case. 

Mr. LeBoeuf would say, “How does he know both sides are pre- 
sented in these staff memorandums unless he sees them?” and of 
course he could not know, but I think that that matter of internal 
management is one which cannot be legislatively stratified. It must 
be flexible, and your only protection is that when there is a contest 
that the staff views are then presented in an open record where the 
staff witness is subject to cross-examination and the staff attorney’s 
views have to be spread out in a brief, have to be spread out during 
the course of the hearing by statements of objection or statements of 
position, where the hearing examiner can hear them. 

And then after the hearing examiner’s report goes in, we file excep- 
tions just like any other party does. We file exceptions openly and 
on the record, and those are the considerations that the Commission 
has before it. We have no oher way of getting evidence before the 
Commission, and we should not. 

At the same time, it is necessary to get cases started and I don’t 
know how under H.R. 4800, for example, we would be able to get 
a rate Suspension started and recommend to the Commission that it 

nd a certain rate increase filed by a natural gas company if we 
to make our staff report public. 

The time is very limited. Thirty days are allowed for the Com- 
mission to consider whether it will suspend, and the staff has quite 
a burden of digesting the file. The suspension of a proposed rate 
Increase is by no means a determination by the Commission on the 
merits of that increase. It is merely a statement that the Commission 
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considers that there may be a question and therefore it has suspendeg 
it in order that it may hold a hearing, and after the evidence ig al} jy 
in a formal record may then decide whether the rate increase wag 
lawful or not. 

However, in answer to both Mr. LeBoeuf and Mr. Ross, I would cap. 
tainly object strenuously to revealing the staff memorandums ip any 
of these cases. 


Mr. Ross. May I ask one other question just to kind of find out wha 


the procedures are ? 

Mr. Lisoman. Mr. Ross. 

Mr. Ross. On any occasion, does the prosecuting staff, 80-called, 
ever advise the Commission with regard to the decision or in the 
formation of the decision in rulemaking cases, such as initial licens; 
or rates, and do witnesses that have testified for the staff ever converg 
with the Commission at that stage? 

Mr. Kuyxenpauu. Mr. Lishman, at the risk of Mr. Ross suspecting 
I am being evasive—— 

Mr. Ross. I was asking Mr. Gatchell the question, so you can remain 
silent. 

Mr. KuyKENpDALL. We are discussing now topic III and what we 
are supposed to be and have been discussing all this time is only 
topic 1, and I wonder if I could not follow your suggestion and 
finish the statement, and finish these things. 

Mr. Lisuman. Yes. 

I would like to ask one question of the panel. 

Is there general satisfaction among the practitioners and members 
of the regulated industry that they have a fair and adequate op. 
portunity of knowing the decisional making materials that go into 4 
Federal Power Commission decision, including these internal staff 
recommendations which may or may not be matters of fact or refer 
to matters of policy ? 

I am trying to find out the general consensus of feeling about that 
situation. 

Mr. LeBorur. I would answer your question, sir, that generally I 
think it works fairly well. I think the problem we have been di 
cussing of the secret staff communications is one that should be 
clarified. 

In certain instances they are proper and in certain they are not, 
To give an example: In a recent case involving issues of great novelty, 
great importance, the staff never called a witness and, though re 
peatedly requested to do so, refused to state its position on the record. 

Finally, after the case was closed, the staff objected to the particular 
relief on two grounds: 

Birt, that the evidence was insufficient, and the second on policy 

rounds. 
The Commission subsequently decided with the staff on those policy 
rounds, 
. In my judgment there was nothing in the record, so I would say I 
would be dissatisfied with that procedure, even though in most 
instances it works well. 


Mr. Lisuman. Is there any other comment on that question? 
Mr. Hall. 
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Mr. Hatx. Mr. Lishman, I am neither a regulated industry nor a 
member of the staff. However, I do have the view that I would not 
want to pass topic No. 1 without pointing out that the ex parte pro- 
ings and the communications that may reach the Commission are 
one thing, but the contest over what constitutes ex parte proceedings 
ig a matter of concern to us. 

It is in this question of whether it is ex parte or whether it is con- 
tested that bears heavily on our rights in many proceedings. Without 
taking undue time, I only want to point out that at this stage in the 
record, I would like to call attention to pages 2, 3, and 4 of my state- 
ment, dealing with a matter of temporary certificates. 

All of these rights are affected by this procedure. Our position has 
been stated before in November of last year before this very com- 
mittee, and I will not burden the record at this point. 

Mr. Lisoman. Mr. Mann. 

Mr. Mann. Mr. Lishman, before we leave topic I, may I speak briefly 
to it? 

I think it important that we realize how many of these ex parte 
attempts at influence are generated. I, for example, could not conceive 
of anybody going to any commissioner, or for that matter any key 
staff man, and arguing in behalf of, let’s say, a 634-percent rate of 
return as contrasted with the suggested 6-percent rate of return in a 

articular case, or arguing that applicant A instead of applicant B 
should be permitted to serve city X. 

Rather, it seems to me the problem arises more in the area of general 
philosophy, that is, the general thinking that goes into and is behind 
the Commission decisions. 

The Commissioners are normal human beings. They eat, sleep, 
and talk with people just like anybody else. They don’t live in 
isolated ivory towers. 

To illustrate specifically, the Commission has before it many major 
policy decisions at all times. To be specific, at the moment they have, 
for example, the problem of how to find costs for and establish rates 
for independent producers. They have the major problem of whether 
rate conditions should be put in producer certificates, the problem of 
what to do with the favored-nations clauses that are involved in 
many producer contracts, the tax treatment that grows out of the 
depletion allowance the producers have, and general broad policy 
problems such as that. 

Iam sure there are many times when the Commissioners think about 
those problems. If they talk with people of similar interest, they are 
bound to talk about those problems, not in terms of the specific case 
and the facts of an individual case, but just in terms of basic 
philosophy. 

Now, all of this is by way of saying that I don’t think that H.R. 4800 
or H.R. 6774 are designed to get at that problem. It is rather like 
shooting squirrels with acannon. Rather, it seems to me that a hunter 
who goes out to shoot squirrels should pick his own weapon, and he 
isnot apt to pick a cannon. 

The Commission itself, it seems to me, should decide whether it wants 
to use a rifle or a shotgun, but the choice should be its own to put its 
own house in order. The Commission here has already proposed rules 
along this line and it seems to me that that is the approach that should 
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be taken to the problem and not that taken by the two bills unde 
consideration. 

In a word, therefore, I would subscribe generally to what has been 
said by the Chairman of the Commission, by Mr. LeBoeuf, Mr. Rather 
and the other gentlemen who do not feel that the legislative approach 
here suggested is the proper one. 

Mr. Lisuman. Mr. Cooper, do you have anything to add? 

Mr. Cooper. On the question that you asked, Mr. Lishman? 

Mr. Lisuman. Yes. 

Mr. Coorrr. As to whether or not the practitioners feel they haye 
adequate knowledge of what goes before the Commission ? 

Mr. Lisoman. Yes, sir. 

Mr. Coorrr. I feel the same as Mr. LeBoeuf, that I would certainly 
like to know what is in the various staff memorandums. I would als 
like to know what are the ground rules or policies of the Commission, 

I would like to know the latter before I get into a case, for example, 
and know what I must do to meet the general policies of the Com. 
mission. I feel that I don’t know that in many types of cases. 

I would like to see publicity of general policies and general ground 
rules. 

I would certainly like to know what are in the staff memorandums, 
but I can see the reasons that Mr. Gatchell has given as to why in many 
cases it just isn’t feasible to publicize it. 

I would answer your question, therefore, that I don’t feel I know 
enough, but I don’t know whether I should know any more than I do 
under the circumstances. 

Mr. Lisuman. Thank you, Mr. Cooper. 

I think we can return now to the chairman for the completion of 
his statement. 

TOPIC II 


Mr. Kuyxenpa.t. I will not discuss the role of the hearing ex- 
aminers in this prepared statement. There are competent people on 
this panel who will, I am sure, present constructive suggestions on this 
subject, and I hope to participate in the discussion of this topic which 
will follow. I note, also, that this topic is to get further attention at 
a later date. 

TOPIC III 


The next topic is the role of Commissioners and their immediate 
staffs and agency staffs. Our technical and legal staffs are given the 
responsibility of preparing cases for our decision. If no hearing is 
indicated, or a hearing is a mere formality as in uncontested certificate 
cases under the Natural Gas Act, the staff has the entire burden of 
checking each application, formulating its recommendations, and pre- 
paring a draft of an order for our consideration. 

If an objection or protest is filed, a hearing is usually held. The 
staff is then responsible for the preparation of a draft of a beerig 
order and the other preliminary matters that must be disposed o 
prior to the hearing, although, of course, the staff does not participate 
in the selection of the hearing examiner. The staff views are pre- 
sented through witnesses and appropriate exhibits at the hearing, and 
staff counsel files briefs and makes the oral arguments when requi 
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The position which the staff takes in these proceedings is supposed to 

hein harmony with the prior Commission and court decisions, but we 

do not tell them what to say nor what witnesses to present in any 
icular case. . adie. 

Most of our contested cases, which are licensing or rate cases, are 
complex and the evidence is highly technical. Therefore, we fre- 

tly must call on the staff for assistance after we have concluded 
our consideration and decided what action to take. Such consultation 
with the staff clearly is contemplated and permitted by the Adminis- 
trative Procedure Act. Furthermore, we seek technical assistance ‘and 
facts, not argument, from the staff. _ 

I am amenable to suggestions to bring about any further reason- 
able separation of functions, but we should not forget that compli- 
cated and technical cases require the attention of technically trained 

rsonnel, such as rate experts, engineers, lawyers, and accountants. 
These experts must be available to the Commission, not to assert theo- 
ries, or repeat what is in the record, or the briefs, but to provide 
skilled services, including the translaton of the Commission’s determi- 
nations into actual figures, which can be incorporated into an effica- 
cious order. 

The Commission has three special assistants to assist it in the prepa- 
ration of opinions. They are directly under the Commissioners and 
are not in any way subservient to any other members of the staff. 
They, too, must consult with our technical staff to obtain calculations 
and computations and to obtain verification of figures and accuracy 
of the drafts of statements of various detailed facts. 

The problem of the Commission’s obtaining the needed assistance 
from its staff and still rendering decisions which have not been unduly 
influenced by the staff is adler, in one respect, to that of possible 
improper or undue influence from persons outside the Government. 
In neither case can statutory enactments wholly solve the problem. 
A Commissioner must preserve his own independence. No legal or 
administrative device can completely do this for him. 

I have no recommendations to make for legislation changing the 
relationships bet ween the Commissioners and their staff. 


TOPIC IV 


The last topic, the matter of efficiency of the commissions, includes 
much of the subject matter of topics I and III, and, in my opinion, 
deserves serious investigation by this subcommittee. We who assert 
that a commission is a better instrumentality than a judicial body or 
asingle-headed agency to perform regulatory functions must be able 
todemonstrate that such commissions can and do operate with at least 
reasonable efficiency. Like liberty, the price of efficiency is eternal 
vigilance. 

Although the Commission has substantially improved its efliciency 
in recent years, there are, I know, many more improvements which 
can be developed. I am confident and determined that we can and 
will succeed in further improving our procedures in the area where 
we have the greatest backlog—the natural gas rate cases—and in other 
areas as well. 
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_ The Commission has previously submitted legislative recommend, 
tions to the Interstate and Foreign Commerce Committees of both 
Houses. These recommendations are contained in our 1958 annual 
report, beginning on page 15 thereof. This report was filed in Janv- 
ary of this year. Recently we submitted drafts of bills which would 


carry out these recommendations. A number of these recommenda. 
tions, if enacted into law, would enable the Commission to increase jts | 


efficiency to some extent. 

I have one further suggestion for legislation in this field. Mem. 
bers of the Commission must pass on a number of matters which are 
neither controversial nor controverted, many of which are, in acty. 
ality, routine in nature. If the Commission had statutory authority 
to delegate functions of this character, with the right to rehearing 
by the entire Commission preserved, the Commissioners would he 
saved a considerable amount of time which could be devoted to our 
major workload. 

In accordance with the suggestion of Chairman Harris, three of 
our staff members are here to participate. They are Willard W. 
Gatchell, our general counsel; Edward B. Marsh, our chief hearin 
examiner, and Carl T. Kallina, Chief of our Bureau of Rates | 
Gas Certificates, who supervises the technical staff working on natural 
gas matters. 

These members of our staff have been advised that they are com: 
pletely free to express their own views on the subjects to be con- 
sidered. In fact, I have not yet seen their prepared statements, | 
am confident they will make constructive contributions to assist this 
subcommittee. 

Thank you for your attention. 

Mr. Lisuman. Thank you, Mr. Kuykendall. 

Mr. Koyxenpatt. Mr. Lishman, the copies which have been cireu- 
lated have attached to them two exhibits which I referred to in the 
statement. 

I would want to request that those two exhibits be included in the 
record as part of my statement. 

Mr. LisHMAN. They will be so included. 

(Mr. Kuykendall’s exhibits A and B appear earlier in the record 
of this day’s proceedings and in the course of Mr. Kuykendall’s re- 
marks at that time.) 

Mr. Fournter. If it is appropriate at this time, I should like to 
speak very briefly on a sentence that occurs on page 5 of Chairman 
Kuykendall’s statement. I shall read it: 

I am amenable to suggestions to bring about any further reasonable separa- 
tion of functions, but we should not forget that complicated and technical cases 
require the attention of technically trained personnel, such as rate experts, engi- 
neers, lawyers, and accountants. 

I think all who have business before the Commission will agree that 
the Commission at all times requires, because of the difficult and com- 
plicated nature of many of the matters occurring in both certificate 
and rate cases, access to a highly trained staff. 

I do, however, wish to make the recommendation to this committee 
that serious consideration be given to the gathering together of an 


experienced staff that is directly related to the opinion writing office of 


the Commission. 
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Practically every rate case and, most important, a certificate case 
before the Commission is a highly contested case in which the staff 
necessarily in most instances takes an adversary position to the appli- 
ents. Certainly that is true in rate cases, and it is frequently true 
mn certificate cases. 

Since that is the case, and members of the staff being Government 
employees, they have to, as their duty, consider first the public interest. 
Nevertheless, human nature being what it is, when a man has taken a 
very firm adversary position in a proceeding, he is hardly the proper 

rson to turn to for further advice after the case has been concluded 
insofar as oral argument and the briefs are in. On 

Beyond that point the Commission, however, is in great need of 
skilled service from its staff, and I say that the Commission should 
have a separate staff of engineers, and accountants, and trained em- 

Joyees such as those who work for Mr. Kallina but who would not be 
subject to Mr. Kallina when it comes to turning to those people for 
advice. 

I don’t say that in any spirit of personal reference to Mr. Kallina. 
We have the highest respect for him when he is an adversary, but we 
do not have any respect for him to advise the Commission after the 
case is in. 

Mr. Haut. I am wondering if it doesn’t take two experts twice as 
long as one expert to consider the same problem, and I say that because 
we are always accused of being the ones of introducing delay into 
the proceedings. 

r. LisumMan. Mr. Rather, do you have any views on that? 

Mr. Ratner. I think there is something to whatever Mr. Fournier 

says. 
I note that the Commission has some special assistants and an 
opinion writing staff. I think it might be well for the Commission 
in its internal workings to consider expanding their opinion writing 
staff with technical assistance. They are predominantly lawyers now. 

You cannot get around the fact that people are human. In con- 
troversial situations they get fixed positions. Their views cease to be 
unbiased and the staff is inevitably the contestant in particularly the 
rate cases Which the industry has before the Commission. 

Mr. Lisaman. Mr. Chairman, do you feel that that is a reasonable 
suggestion, one which you would be amenable to entertain ? 

Mr. Kuykenpauv. It would cost a lot more money and we would 
have great difficulty in recruiting those people. I don’t say the Com- 
mission would. We would probably pirate them from Mr. Kallina’s 
organization, and he would have to replace them somehow. 

at is the objection to it. 

lunderstand perfectly how these people in industry feel, and I don’t 
blame them and I daresay that if I were in industry I would feel the 
same Way. 

However, is it wise to duplicate work like that, have two staffs going 
over the same material, covering the same field, and doing essentially 
the same work ? 

Mr. Ross. I would like to renew my question just for clarification 
here, and that is whether or not at the present time persons who are 
members of the prosecuting staff, say, witnesses in the case, for ex- 
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ample, or attorneys assigned to the case now are available to agiy 
the Commission when the Commission comes to decide the cage, 

Maybe there is some solution, if you could just borrow those People, 
if they are now doing that. 

Mr. Kuyxenpa.u. I would like to answer Mr. Ross’ question, I 
think it is a very pertinent question. 

We do consult with staff members after we have come to a 
consensus as to what our decision will be. Our policy is not to ¢alj 
in the particular staff member who was active in the case, but to ¢qlj 
in generally the top man. We will call in Mr, Kallina, or we may gj 
in Mr. Zanoff, who is head of the rates work in his bureau, or we yj] 
call in maybe Mr. Nelson, who is head of certificate work. 

They may have had quite a major part in the staff presentatio, 
at that date, but generally they are more removed from it than th 
particular staff members under them who have appeared in the cag 
perhaps as witnesses or sat through the case to advise the staff lawye, 

I would not want to leave the impression that we never have called 
in any member who has actively participated in the case, but ow 
policy is to get our experts from the staff who are most removed from 
the case and who are at the top in our organizational structure rathe 
than the ones who have really worked on that particular case. 

Mr. LeBorur. May I ask a question of the Chairman ? 

Mr. Lisuman. Yes, sir. 

Mr. LeBoervr. Is it not a fact that those higher level staff peopk 
from day to day direct and control the position, what Mr. Ross 
the prosecuting staff and the witnesses, and that therefore, while the 
are one degree removed in the sense that they haven’t gotten their 
name in the record, they are the people that have actually been decid- 
<—— policy of the staff in the record ? 

r. KuyKenpau. Yes, the policy is generally determined by the 
oe people, although not. always. 

do find, and Tl have been surprised, at various times that one of 
our top men will have disagreed with the position taken in the hear. 
ing. Sometimes there is disagreement among the top staff, but your 
general statement is correct. I think the policy is formulated within 
the bureau and the head of the bureau certainly has knowledge and 
a part in that. 

Mr. Lisuman. Mr. Fournier. 

Mr. Fournier. Mr. Lishman and gentlemen, I think the Chairman 
of the Commission would probably agree, except for this ever-present 
question of money and the cost of maintaining such a staff, that that 
staff would have enough to do to be kept busy continuously. 

Mr. KuyKenpati. We would keep the staff busy, there is no ques 
tion about it. 

Mr. Fournier. Even if the functions are separated as I suggest, 
you could keep them busy. 

Mr. Kuyxenpauu. I think we could. They would be a relatively 
small staff. They would be doing the same work that our other stall 
is doing now. 

Mr. Rarner. Mr. Lishman, I think it gets down to this question of 
communications. 

Obviously the Commission has to have access to the staff. 


— ee aa’ 
_——— ene 





between r 
muc 
r. Lis 
like to kn 
ing exam 
this ms 
From t! 
sultations 
Is that : 
a S 
0 
Mfr. Ro 
take plac 
toa heari 
as to whe 
or not a) 
cedure, 01 
and man: 
po in t 
of pec 
Mr. H. 
you mean 
Mr. Ro 
Mr. Ha 
Mr. Re 
initial ste 
Mr. Ha 


Mr. Ro 
I feel, 
because t 
difficult t 
views are 
areterrib 

T recog 
more tha: 

At the 
find out 
not there 
thing cor 
stands to 
could co 


4525 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 249 


On the other hand, the staff develops philosophies and views of 

‘nog of a broad nature such as Mr. Mann enumerated in his state- 
ment. If they have free access to the Commissioners to expand their 
theories and views, I would be less concerned about it if the industry 
had the same free access. 

The thing that is pretty apparent here is that everybody wants 
access to the Commission, and some people want to keep others from 
having the access, but my concern is drawing such strict rules that 

don’t know where you can move, that you are just handicapped and 

g on the whole thing, and yet I would be concerned if the 
gaff were exempted. Yet I can well see the need of the relationship 
between the Commission and the staff, so the whole thing concerns me 
very much and that is where I have my great difficulty with the con- 
templated legislation. 

r, LisHMAN. Gentlemen, before I recognize someone else, I would 
like to know whether or not the weight that is to be given the hear- 
ing examiner’s report shouldn’t have some rather important bearing 
on this matter we are discussing. 

From the point view of the time element, when is it that these con- 
sultations with the staff and the Commission occur ? 

Isthat after the examiner’s report ? 

Is it felt that these consultations are engaged in to bulwark the 
fnality of the report, or to delude it ? 

Mr. Ross. The problems I have in mind generally are contacts that 
take place, or should take place, before the matter is ever assigned 
toa hearing examiner. That is where you frequently have problems 
as to whether or not you can get an expeditious hearing or whether 
or not a matter should be set for a franny, so-called short end pro- 
cedure, or for a full hearing, and it may mean thousands of dollars 
and many months of preparation, whichever way that decision is 
made in the initial stages of the case, and I think that bothers a num- 
ber of people. 

Mr. Hatz. That is all settled ex parte, Mr. Ross? Is that what 
youmean ? 

Mr. Ross. All what ? 

Mr. Hatt. What you just said. 

Mr. Ross. I say problems of the nature I mention do arise in the 
initial stages ; yes, sir. 

Mr. Hatt. Goahead. Iam interested. 

Mr. Ross. We are all interested. 

I feel, and I think others feel, that sometimes, and I assume it is 
because the Commission has issued some sort of instruction, it is very 
dificult to get some of the staff members at least to tell you what their 
views are with regard to an application that has been filed. They 
_ weterribly harassed and busy people. 

I recognize that and I am not so sure I would welcome visitors any 
_ horethan some of them do if I were in their shoes. 

At the same time, it seems to me that our problem is that you can’t 
find out what the status of a proceeding is sometimes and whether or 
not there is any problem in connection with it. I believe that some- 
fing could be worked out that would satisfy even Mr. Hall, who 
sands to profit by delay in practically every case, if the Commission 
could consider that problem, and the staff, rather seriously. 
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Mr. Lisuman. Mr. Gatchell. 

Mr. Garcuet.. Mr, Lishman, if I might address myself to thes | 
two problems that are posed, I think Mr. Ross may have a point » | 
the early consideration of a case before it is assigned to hearing, 

Sometimes it is not possible to give an applicant the staff’s Views 
on whether an application as filed is complete because these q pli. 
cations are very extensive. They will have hundreds and hundred 
of pagesto gothrough. That takes time. 

owever, on the other hand, an applicant ought to be able to 
word that there are some questions, and I think as a general rule fi 
that is our staff policy. 

Attention has been directed to the technical staff, but the lawyes 
frequently come in on these cases, I hope in all of the cases yy 
preliminary way, before they are assigned to hearing, and it seems t 
me that it is the applicants and the parties like Mr. Hall rep 
the National Coal Association and those other very, very vitally jp. 
terested parties, who might be concerned when the hearing startg 

I think they are entitled to have a fair shake on what happens ig 
a preliminary way and it seems to me that we should protect them i 
that respect. That is not a matter for legislation, however. 

Then when the case is decided—and I thought that Mr. Ross was 
addressing his remarks to that, but apparently I was mistaken—by 
the hearing examiner and goes before the Commission for its final de 
termination, the Commission doesn’t call the staff in there to then 
reargue the evidence that was presented or the arguments that had 
been made before the hearing examiner or any exceptions, 

They consider in executive session what decision they will reach in 
these hotly contested cases, and they reach their conclusion that 
will grant the increase or that they will issue the certificate or that 
they will attach a rate condition, or whatever the issue may be, and 
then they direct the staff. 

I mean by that the special assistants that they have to get up a 
opinion in conformity with their conclusions as a Commission. At 
that time I don’t know any staff member who goes to the Commission 
either on his own initiative or at the request of the Commission to 
start presenting to the Commission the facts in the case, and I don't 
think they should. 

I think Chairman Kuykendall would agree that the Commission 
itself must have complete discretion in it and I don’t see any legisl- 
tion that could be presented at that stage of it that would deal with 
the situaion in a reasonable way. They are men of intelligence or 
they wouldn’t be appointed as members of the Commission. (Ce 
tainly they ought to know that they can’t deal with the staff advocate 
who before the examiner has urged a certain position, and then have 
that staff advocate come in and argue to them. We don’t do that 

At the same time I don’t get into these cases while they are befor 
the hearing examiner, but I am directly called in by the members of 
the Commission in a Commission meeting when they have decided 
what they are going to do because I want to see that whatever they 
do is supported by substantial evidence and is consistent with the law 
that they are acting under, the judicial interpretations of that lav 
that might be applicable, and the prior Commission orders that might 
be applicable. 
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Unless there is consistency to the Commission position, we cannot 
have areal administrative regulatory proceeding. 

Mr. Lisuman. Mr. Chairman, may we ask you to clarify, if you 
will, a sentence on page 5 where you say in the third paragraph: 

Therefore, we frequently must call on the staff for assistance after we have 
concluded our consideration and decided what action to take. 

Then you say further down in the last sentence in that paragraph: 


Furthermore, we seek technical assistance and facts, not argument, from the 
staff. 

The clarification that I am seeking is, Are the facts that you elicit 
then from the staff facts that are in the record, which the parties have 
had an opportunity to meet ? 

Mr. KuyKENDALL. Yes. 

I probably should have said analysis of facts. What I had in mind 
isthat in a rate case we might have tentatively decided that we would 

rescribe rates in such and such a manner. Then we would want 
the staff to develop those rates with a certain demand charge, certain 
commodity charge, and considering that the total revenues to be al- 
lowed are going to be so much, or there may be some rather obscure 
fact which has not been argued or stressed much, but which appears to 
us to be important, and at that time we call in some staff member to 
look that up and pinpoint it in the record where we can look at it and 
where we can have our special assistants who are drafting the opinion 
examine it and make sure that we make a correct statement. 

Mr. Lisuman. Mr. Mann. 

Mr. Mann. I just had a couple of suggestions which I think might 
be welcome in that I don’t believe they will cost any money, Mr. Lish- 
man. I am not sure that the first one meets exactly Mr. Fournier’s 
point, but I think it might tend to help, and that is that in the decision 
process it seems to me that the standard could be improved, and I 
think the result achieved would be better if the Commission were to 
have its opinions signed by a member of the Commission, just as it is 
the case in the court. 

I feel that with any commissioner who would be responsible for 
attaching his own name to a decision, it is just a natural thing to pay 
more attention to the particular problems and the details of its than 
if we have a purely institutional decision such as we have now. 

I think that the commissioner who would be responsible for the 
pene of the decision would take a personal interest in it. I think 
he would perhaps be rather more une about the contacts made with 
the staff and so on. I think that would tend to help, perhaps not 
meeting directly Mr. Fournier’s point, but it might certainly assist. 

Second, and a relative point which goes to the question raised by 
Mr. Ross, years ago the Commission had a so-called supervising com- 
missioner arrangement under which major cases were assigned to in- 
dividual commissioners who acted as sort of bird dogs, if you will, 
over the progress and conduct of the proceedings. I felt that that 
was a very helpful thing. 

There was a particular commisisioner responsible for a particular 
case. If you had any procedural problems to discuss, you could feel 
that you could go to him. With respect to anybody who would op- 
pose you, if you assume the man’s integrity, as I think we must, if 
you suggested to a supervising commissioner that you thought this 
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case ought to be advanced in hearing or something of that sort, cer. 
tainly if he wanted the other side or felt the other side should be 
heard, he would get the other side of the coin. 

Supervising commissioners would be a very substantial help, it seems 
to me, in handling the business before the Commission. [I think jt 
would help move the proceedings along and I think the industry gen. 
erally would profit by it. I would like tosee it restored. 

Mr. Lisuman. Mr. Kallina. 

_ Mr. Katina. I would like to first clarify some things for Mr, Le. 
Boeuf and Mr. Fournier. 

First, I never have yet, and I don’t ever intend to, direct the testi. 
mony of any witnesses on my staff. Those witnesses are free to testify 
in any way, shape, or manner they desire. 

[ have had a number of occasions where witnesses, because they did 
not believe in the policies of the Commission, would not testify on q 
certain subject and those witnesses have never been made to testify. 
‘They were excused and other witnesses replaced them who believed in 
the general policies of the Commission. 

I always have tried to maintain a position between the staff and the 
Commission whereby I do direct the staff only to the extent that I an 
sure that the general context of their testimony is in line with the 
established policies of the Commission. 

For example, in a pipeline rate case, if a witness came in and gaid 
he was going to make a preproduction cost new study and put that in 
the record and advocate that, I would not permit him to go on the 
stand for the simple reason that the courts and the Commission itself 
have established the cost ratemaking principle. 

However, I have never, as I say, reviewed the testimony of any of 
the witnesses who have gone up, and they are free to speak for them- 
selves. I have been meticulous in being sure that my supervisory staff 
also takes the same position. 

[ have to this extent directed the testimony of the staff in that I have 
not permitted a witness to go on the stand when I felt he was going to 
testify against the policies. 

Insofar as Mr. Fournier’s suggestion is concerned, I think the Com- 
mission has such a staff already, one that directs the operation of the 
staff, who actually is an advocate in the proceeding, and one who also 
acts as a consultant to the staff. Unfortunately, that staff happens to 
be the same person or persons. 

[ think that in the position which Mr. Gatchell, and Mr. Adams, and 
Mr. Rainwater, and I occupy, principal operating officers of the Com- 
mission, we have to maintain a status in between the staff and the Com- 
inission. We direct the Commission’s policies and the Commission's 
desires, and the only way we can ascertain those is if we are in con 
sultation with the Commission itself so we can carry down to the stall 
the desires of the Commission with respect to certain matters. 

Certainly, insofar as I am concerned, where the courts and the Com- 
mission have clearly enunciated the policy, it is my responsibility tobe 
sure that the staff carries out those functions and policies, 

Just one further word, and that is, as I said earlier, and it bears 
on this point also, I think it is incumbent upon me to be sure that 
[I advise the Commission of all alternative courses of action, and I 
believe I do that. 
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I also advise them of the probable consequences of those alterna- 
tive courses of action and on occasion do recommend that the Com- 
mission take those alternative courses of action, and I think that in- 
herent in many of the opinions of the Commission which have come 
out recently are the fruits of some of those recommendations whereby 
the Commission has, for the particular case at hand, deviated from 
the established courses of action. So I believe that considering the 
very practical answer the Chairman gave, as to the difficulty of 
establishing two equally competent staffs, that the Commission really 
does, in the way it practices, have two staffs, although they may be 
the same persons. 

Mr. Lisuman. Mr. Chairman, do you have any comments on Mr. 
Mann’s observations ? 

Mr. KuyKenba.u. Yes, I do. 

I disagree completely with Mr. Mann about this idea of supervising 
commissioners, although I was not a commissioner when that plan 
was in effect, but I have seen some of the effects of it and I have 
read the report of the first Hoover Commission, which recommended 
the abolition of that system, and I believe that report is signed. 

I believe particularly now with our workload, if we had the staff 
reporting to five different Commissioners, and we have thousands 
ice —of course at one time they had only been reporting on hun- 
dreds—we would run the staff ragged. Each Commissioner would 
be calling in the staff to take up this, and that, and that. 

I think we would have less consistency, many more administrative 

roblems, many more frustrations and delays, and I think it is much 

tter the way it is. 

We have an executive director who does not direct the policymaking 
of the staff, but directs the administration of the staff under the 
supervision of the Chairman and subject to overall policies of the 
Commission. 

It seems to me it would be a great backward step and would really 
just create havoc to start a system whereby the staff has to run around 
reer to five different Commissioners on all these various cases 
we have. 

Mr. Mann. One point for clarification, Mr. Lishman. 

I did not intend that all the thousands be assigned. I think that 
oT they should be limited only to the major cases. 

Mr. Lisuman. Mr. Chairman, what do you feel about having a 
Commissioner responsible for a decision by signing his name to it? 

Mr. Kuyxenpat. I have no objection to that. We thought of that 
and actually we work that way now. 

After the case is submitted to us, one member then, of the Com- 
mission, is in charge of the preparation of the opinion. We could 
have his name appear on it. I have never seen any particular value 
to it, but I certainly wouldn’t object to our doing that. 

Mr. Lisuman. Mr. Marsh. 

Mr. KuyKenpa.t. It seems kind of like a silly problem, but actually 
we have trouble in determining what orders are opinions and what 
orders are just simply orders. I mean what we cal] them. 

_ I would not want to insist on a procedure whereby every order we 
issued had to have a Commissioners name appear on it, and I as- 
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sume Mr. Mann is only talking about the final opinions and orders 
in the major contested cases. 

Mr. Mann. I am. 

Mr. Lisuman. Mr. Marsh, before calling on you for your paper 
do you have any comments on the views you just heard expressed 
on this matter of consultation between the Commission and the staff? 

Mr. Marsu. Yes, I do. I am in agreement with the views of the 
Chairman and the General Counsel with respect to the necessity for 
communication between the Commission and the staff. 

I don’t think that situation need exist necessarily between the staff 
and the hearing examiner or even between the Commission and the 
hearing examiner, and, as a matter of fact, it doesn’t exist, I do think 
that, particularly in the situation suggested by Mr. Ross, the matter 
of determining the status of cases early, that is to say, some means of 
determining whether or not the matter is to be contested and whether 
it should be set down as a contested case, requires some definite com: 
munication between the applicants in those proceedings and the mem- 
bers of the staff who are going to be called upon to protect the public 
interest in those instances. 

Of course, the hearing examiner is not concerned with those matters 
because that type of case only comes to him perfunctorily and aga 
matter of form. Those cases, as I understand it, have already been 
given some consideration by the Commission itself as to whether or 
not the case should be set down for shortened procedure. 

I would assume that in those instances the Commission has de- 
cided that in the absence of protests or petitions to intervene, this 
would be a matter which cout be disposed of as an uncontested pro- 
ceeding. Of course the Commission must have some advice and it 
would largely come, it seems to me, from the applicants in those in- 
stances as to whether or not there is anything involved here which 
might be in conflict with the public interest, and, as I say, it seems 
to me quite essential that there be communication between the staff 
of the Commission and the applicants in those instances. 

Perhaps that would mean that there would be such communica- 
tions in every instance because it is not apparent that a case will be 
contested in the usual sense of the word until after it has been set 
down and notice has been published and an opportunity afforded for 
protest or petition to intervene. 

Mr. Kuyxenpauu. Mr. Lishman, perhaps I should have put this 
comment in my written statement. 

I feel, like many of the practitioners and executives who are here, 
that the Federal Power Commission is far from perfect and we have 
a tremendous backlog which you can’t conceal from anybody. We 
have many problems and certainly there are vast improvements that 
should be made and which I want to have made when possible, and so 
do all the staff members, I am sure. 

I would like to say that I invite every person on this panel to make 
all the criticism that he wants and not pull any punches, because we 
can’t conceal our faults anyway. They are known to everyone and 
I don’t want to have any of them feel that there is any danger possibly 
of any retaliation or that any offense will be taken at criticism. 





gree, A 
of divini 

ivate | 
or 17 o1 
mission | 
from po: 
two cam 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 255 


Some of the criticism, I think, will deserve an answer, but much of it, 
{think can be justified, if not at the Commission itself, why er 
the situation we are in is subject to criticism and should be corrected. 

[ want to urge each and every member of this panel to feel free to 
qiticize just as much as he wants to, and assure him there will be no 
retaliation of any kind. I have done that aaa with a few people, 
but if I put it on the record, then I am stuck with it and maybe they 
will feel a little better about what they say. 

Mr. Lasuman. Thank you, Mr. Chairman, for that forthright state- 


mt think we should go on now to topic II, the role of the hearing 
examiner, and I would like to call on Mr. Marsh. 

Mr. Marsu. I have filed, in accordance with the rules of the sub- 
committee, a statement with respect totopic No.2. _ 

Mr. Lisuman. Your statement will be included in the record, of 


itr. Marsu. My name is Edward B. Marsh and I reside at 5419 
Goldsboro Road, Bethesda, Md. Except for a period of slightly more 
than a year, I have been for the past 21 years employed at the Federal 
Power Commission as a hearing examiner. For the last 6 years, I 
have been the Commission’s Chief Hearing Examiner and, as such, the 
administrative head of its Office of Hearing Examiners. 

I am here today at the invitation of the chairman of this committee 
tomake a statement on topic II of the agenda. Consistent with the 
committee’s instructions, my statement is an expression of my personal 
views only and does not reflect the officially adopted views of the Fed- 
eral Power Commission. Nor should it be understood to reflect the 
views of any other member of the staff, including the hearing exami- 
ners. Furthermore, my statement is intended as applicable only to 
the Federal Power Commission and its hearing Slieaes since I am 
neither soundly nor extensively informed as to the role of the hearing 
examiner in other administrative agencies. 

It seems to me that in order properly to understand the role of the 
hearing examiner in the Federal Power Commission one should have 
some knowledge of the type, qualifications, and background of the 
individuals involved. 

The Office of Hearing Examiners today consists of 12 hearing ex- 
aminers, an administrative assistant to the Chief Hearing Examiner, 
seven secretaries, and a messenger. The office organization is in- 
tended to provide one full-time secretary for two hearing examiners. 
The Office functions directly under and, except with respect to admin- 
istrative matters, subject only to the supervision of the Chairman and 
the Commission. 

All of the hearing examiners have degrees in law; eight have de- 
grees in other legal subjects. One has an electrical engineering de- 
gree. Another has five degrees, among them the degrees of bachelor 
of divinity and Ph. D. Nine of the 12 have had 8 or more years of 
ange law practice. Elevel have been employed by the Government 
or 17 or more years; two came directly to the Federal Power Com- 
mission hearing examiner’s position from private practice, three came 

m positions as hearing examiners in other govenmental agencies, 
two came from other positions with other governmental—but not 
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regulatory—agencies, while five came from the legal staff of thi, 
Commission. All of them, including the chief hearing exayj 
have the same civil service rating, namely, grade GS-15, and excay 
for the effect of so-called “Ramspeck,” or periodic increases, the sq). 
ary of each of them is identical. Under the Civil Service Commis. 
sion’s nee, the position of chief hearing examiner is entitle 
only to the same ratng and the same compensation as that of any oth 
hearing examiner. 

While all of them are not, of course, of the same level of mentg 
ability or technical competence, they are all considered capable of pr. 
siding over proceedings and deciding cases of the greatest importang 
and the utmost complexity coming before the Commission. Accor), 
ingly, they are, pursuant to the provisions of the Administratiy, 
Procedure Act, assigned to cases in rotation so far as practical, 

The role of the hearing examiner in contested cases coming befor, 
the Federal Power Commission is, I believe, approximately that cop. 
templated by the Congress in the enactment of the Administrative Pyp. 
cedure Act, which I shall hereafter refer to simply as the act. Imm 
diately upon the enactment of that Act the Commission promulgated 
rules and regulations in conformity therewith. Except for an ogg. 
sional instance in wihch the Commission undertakes in the order 
setting the matter down for hearing itself to regulate the course of 
the hearing, the presiding examiner exercises to the broadest extent the 
powers contemplated by section 7(b) of the act. 

To an even greater extent than is presently required by the letter 
of the act, the Commission currently applies in its proceedings the 
concept of the first Morgan case—Morgan v. United States, 298 US. 
468, 481—namely, that “the one who decides must hear.” Virtually 
all of the hearings held before this Commission are “rulemaking” or 
“initial licensing” proceedings as those terms are defined in the act. 
As such they fall within the exception contained in section 8(a) which 
ee in those two types of proceedings, the omission of a decision 

y the presiding officer in any case in which the agency finds upon the 
record that due and timely execution of its functions imperatively and 
unavoidably so requires. 

Applicants for “initial licenses” and for rate increases inherently are 
anxious for a speedy disposal of their applications. It is axiomatic that 
an institutional decision, that is a decision prepared through the joint 
cooperative efforts of a number of staff members, some or all of 
whom may have directed or participated in the investigation and 
presentation of the case and thus having the advantage of earlier 
exhaustive study, can be prepared more quickly than can the decision 
of the single presiding officer wholly unacquainted, prior to the con- 
vening of the hearing, with any of the evidence or other circumstances 
surrounding the case. As a consequence, there is usually some basis 
in the record for the finding required by the act to support the waiver, 
But for some fren now the Commission has, with a high degree of 
regularity, and except under really urgent circumstances, refused to 
waive the initial decision by the presiding officer. 

Currently the normal eee eee te in substantially all cases, 
whether simple or complex, whether rulemaking, initial licensing, ot 
whatever they may be, is for the presiding examiner to proceed, upon 
the filing of final briefs, to prepare an initial decision. In doing# 
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he is expected to, and does almost invariably, attempt to conform to 
the principles and policies which have theretofore been announced by 
the Commission. In instances of first impression in which the Com- 
mission’s reports fail to afford analogous authority he must decide 
the issues as he sees best. 

Since the establishment of the Division (now the Office) of Hearing 
Examiners, long prior to the passage of the act, standing instructions 
to the examiner have been that his findings, conclusions, and recom- 
mendations must represent his individual and a judgment. 
Throughout my employment no attempt has ever been made by any 
member of the Commission or any member of the staff of the Commis- 
sion, except as counsel or a witness in the hearing, to influence — 
decision of mine. I believe I can safely make the same statement wit 
respect to every one of the other hearing examiners. The end product 
is, therefore, the completely independent and uninfluenced opinion 
of the hearing examiner as to the facts and the applicable law. It 
includes, of course, a statement of the reasons on which are based his 
findings and conclusions. Nor is this decision reviewed by the chief 
examiner or anyone else. The filing of the initial decision severs, at 
jeast temporarily, the presiding examiner’s relationship to the pro- 
ceding. Only in the event of a remand is his role reactivated. No 
hearing examiner is ever called upon to explain, justify, or support 
his decision before the Commission, any member thereof or any mem- 
ber of the staff. 

Section 8(a) of the act provides that: 

* * * in the absence of either an appeal to the agency or review upon motion 
of the agency within time provided by rule, such decision shall without further 
proceedings then become the decision of the agency. 

Most of these cases are hotly contested and actually the instance is 
rare indeed that exceptions are not filed by one or more of the partici- 
pants. In the event that exceptions are filed, the Commission may, 
despite those exceptions, adopt the decision as written. It may, of 
course, and sometimes does, modify the decision and as modified 
adopt it. On occasions the Commission virtually ignores the initial 
decision and writes one completely its own. That, however, is rare. 

This committee is gravely concerned, I know, with the interrelation- 
ships between agency decisional officers and the participants, the par- 
ties to and persons representing them, in proceedings pending before 
such officers. For many, many years the instructions to staff em- 
ployees generally have been that they exercise constant care to act, 
in both their official and personal contacts, in a manner which will not 
bring embarrassment or criticism upon the Commission or interfere 
with the efficient performance of their duties. Employees were spe- 
cificall Matrected not to accept any gift, loan, gratuitious service, or 
other things of value from any person or firm with which they have 
oficial relations. From time to time those instructions have been 
broadened and strengthened. 

They have been given particular emphasis in the operations of the 
Office of Hearing Examiners. Throughout my employment by the 
ommission, hearing examiners have had strict instructions not to 
discuss with outside counsel, witnesses, or other interested persons the 
merits of any case pending before them except in the hearing room 
or unless representatives of all parties are present. 
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They have frequently been reminded of the impropriety under gu¢), 
circumstances of encouraging or even permitting phone calls, 
sonal calls, or other contacts with such persons concerning any m, 
ters of fact or law involved in their cases. The policy of the office hag 
always been that hearing examiners be most circumspect in their yy. 
lationships with persons having matters pending before the Commis. 
sion so as to avoid not only any impropriety but as well any appear. 
ance of impropriety or misconduct. 

I feel quite confident that since I have been the Chief Hearing 
Examiner every member of that group has been most careful in hig 
conduct in this respect and has zealously guarded his reputation for 
honesty and impartiality by maintaining an appropriate aloofness 
from outside participants in a hearing. 

The space occupied by the Office of Hearing Examiners is go Jp. 
cated and arranged that it is necessary in most instances for one wish. 
ing to visit the office of a hearing examiner to enter into and proceed 
through a common room occupied by the whole of the secretarial 
staff. Thus any such visit is apparent and is known to all of the 
occupants of that room. While it was not planned with that in mind, 
this arrangement inevitably discourages visits to the offices of heari 
examiners. Social calls by outsiders are also discouraged, and visits 
of any kind are rare, and confined to the delivery of documents or in. 
quiries as to appropriate procedures in matters such as the marking 
of exhibits. 

Section 5(c) of the act provides in part that: 

* * * save to the extent required for the disposition of ex parte matters as 
authorized by law, no such [decisional] officer shall consult any person or party 
on any fact in issue unless upon notice and opportunity for all parties to 
participate. 

This clearly establishes the congressional policy in this context and 
it seems to me, should afford, so far as that can be done by rule of 
law, adequate assurance of freedom from influence by outsiders on the 
presiding examiners. Surely any violation of this pronouncement 
worn constitute grounds for the removal from office of an offending 
officer. 

Section 5(c) goes on to say that the presiding officer shall not k 
subject to the supervision of any staff member engaged in the per 
formance of investigative or prosecuting functions. You can k 
assured that in the Federal Power Commission this provision is strict 
ly adhered to. It provides further that no staff member who has been 
so engaged shall participate or advise in the decision except as a wit 
nes in the proceeding. The subsection concludes by saying, however, 
that: 

This subsection shall not apply in determining applications for initial licenses 
or to proceedings involving the validity or application of rates, facilities, a 
agency is exhibited on the slightest pretext—Lloyd D. Musolf, “Federal Exami- 
ners and the Conflict of Law and Administration,” page 106. 

The Commission’s rule on the subject substantially follows the 
statute. ' 

Since, as I have already said, virtually all of the proceedings before 
the Commission fall within the Administrative Procedure Act’s class 
fication of initial licenses and proceedings involving rates, facilities, 
and practices of utilities or natural gas companies there would appeat 
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tobe no limitation in the act upon consultation between the presiding 
examiner and other members of the staff. 

ite this apparent exemption, all of the hearing examiners have 
sudiously refrained from discussing questions in issue in proceedings 
pefore them with staff members who have participated in the proceed- 
ing as counsel, witness, or consultants. Readily discernible evidence 
of that determination brought from a writer on the subject in 1952 
thestatement that : 


Among Federal Power Commission examiners, however, the judicial robes are 
all but visible and a fierce pride in the fact of isolation from the rest of the 
is exhibited on the slightest pretext.—Lloyd Musolf, “Federal Examiners 

and Conflict of Law and Administration,” page 106. 

At that time the isolation was more mental than physical. Since 
then there has been brought about an actual substantial physical sep- 
aration. By far the greater part of the personnel of the Commission, 
including the Commissioners, the Office of General Counsel and most 
technicians are housed on the second floor of the General Accounting 
Office, while the Office of Hearing Examiners is on the fourth floor. 

Outside the hearing room incidental contacts between the hearing 
examiners and other members of the staff are pretty much limited to 
casual meetings in the law library or records sections on the second 
floor and the cafeteria on the third. 

Actually the isolation is not quite so complete as would thus ap- 

r. The presiding examiner is able in most cases to prepare his 
Sdsin load, an appropriate order without assistance from anyone. 
Included among such cases would be those in which regardless of 
their complexity he reaches the decision, after hearing the evidence 
and studying the briefs, that he will adopt the findings, conclusions, 
and recommendations proposed by one of the parties or by the staff 
of the Commission. But in those more complex cases in which he is 
unwilling to follow the course proposed by the staff or other party he 
may find it necessary or desirable, in order to assure accuracy in 
tebniea! terminology and/or detailed technical computations, to ob- 
tain assistance from members of the Commission’s technical staff. 
Since under those circumstances his findings would not be consistent 
with those of staff witnesses in the hearing, besides the fact that he has 
been instructed not to, no useful purpose would be served if he should 
seek the assistance of any such person. 

Office instructions are that requests for technical assistance be made 
through the Chief Hearing Examiner to the head of the technical 
bureau or division concerned, and those officials are fully informed of 
the prohibition against the use for such purposes of participants in 
the hearing. Our office has had their full cooperation. I have not re- 

uired that such requests be in writing nor have I always insisted that 

request be made through me. I am sure that there are instances 

in Which hearing examiners have arranged to procure impartial tech- 
nical assistance informally and directly. I am confident, however, 
that rarely, if ever, has the presiding examiner sought advice or as- 
sisttnce from any staff member who participated in the proceeding, 
rmore, as I have said, his objective in seeking, if he does so, 
technical advice and assistance from other staff specialists is not for 
the purpose of deciding the case, but rather to procure a source of 
technical terminology, the technical calculations and such technical 
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and conclusions, to the end that the order issued will be technic 
correct and accomplish the purpose he has in mind. 

A hearing examiner who is qualified and competent to perform the 
services expected of him will need and will ask for no more. I should 
add that in no case is legal assistance sought or employed. 

[ have copies here of the three perhaps most complex and technica] 
decisions filed recently. One of them involved a highly technica] 
question of gas reserves. The hearing examiner asked for and pp. 
ceived the assistance of a trained geologist who, at the presiding exam. 
iner’s direction, prepared for him this chart and these tabulations 
The staff consultant had no connection whatever with the preparation 
or presentation of the case; and I can say with a great deal of conf. 
dence that he did not influence in any way the opinion of this exam. 
iner, which was with respect to reserves wholly inconsistent with the 
position of the staff. 

In this instance, a case of first impression, calling for decision for 
the first time on a number of complex technical issues relating to the 
rates of independent producers, the hearing examiner decided these 
several issues and then directed the preparation, by an accountant 
detailed to him, of the tabulations which appear as the appendix to the 
decision. 

This case, too, was an independent producer rate case involving q 
number of complex issues and innumerable figures. It is my belief 
that the writer of this decision not only decided every issue independ- 
ently but that he, without any technical assistance whatever, made the 
calculations which he found necessary in the preparation of his 
decision. 

Our present practice then does not make the distinction between 
types of pr ings which are permissible under section 5(c) so far 
as there are concerned members of the staff who participated in the 
preparation and/or presentation of the case. We do not consult them 
or advise with them concerning any issue in any proceeding. We do, 
however, employ for the purposes which I have indicated the services 
of other staff specialists upon whose technical adequacy and accuracy 
we feel we can rely. It is most desirable that we be able to continue 
that practice and any legislation which might be proposed on the 
subject should take this situation into account. 

The strength of the position of the hearing examiner extends in two 
directions. It gives to the participants in administrative p i 
and the public in general assurance of a fair and open hearing whi 
is the hallmark of the democratic system of government. The value 
of the examiner presiding in the particular proceeding to the partici- 
pants in that proceeding derives from confidence in his ability and 
integrity and the assurance that his decision will be impartial and 
objective. The significance of the position is, or should be, also felt by 
the agency before which the proceeding pends. The value of the 
hearing examiner to that agency lies in, first, his contribution to the 
establishment and maintenance of confidence in the integrity of the 
agency and, secondly, the success with which he is able to relieve the 
agency and its members of a significant part of their burdens and 
responsibilities, 
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In his relationship to the agency I envision the hearing examiner, 
as have many before me, in a position analagous to that of a standing 
master under the rules of civil procedure for the district courts of the 
United States, or as a commissioner to the U.S. Court of Claims in his 
yelationship to his court. My information is that from the standpoint 
of both complexity and dollar importance proceedings before this 
agency on the average exceed those disposed of by those courts. _ 

Since the hearing examiner, just as the master and the commis 
sioner acts for the court, is acting in the place and stead of the agency 
and since the agency has, as have the courts, the ultimate responsibility 
for a fair, equitable, and enlightened decision, I fully agree that the 
agency, just as the courts, should have a substantial, if not the sole 
yoice, in his selection and employment. ' ve 

Currently, the principal weakness in the hearing examiner’s position 
is his heritage. The tendency among so many is to look backward 
rather than forward, to resist the effort to change the status quo. Ata 
time when hearing examiners acted merely as monitors in administra 
tive hearings with power simply to keep order and supervise the 
recording of testimony but little or none to make rulings or to play a 
real part in the decision in the case, no great ability or experience was 

ured to fill such a position. Those hearing examiners then both 
individually and officially were accorded a particular level in the 
bureaucratic hierarchy. Viewed in retrospect those were not positions 
nor were the occupants thereof persons of importance nor did they 
demand a high level of compensation. 

But the Attorney General’s Committee on Administrative Pro 
cedure (not to mention other similar groups which have followed it) 
after a very critical look backward turned its eyes to the future. 
With an amazing degree of unanimity they were able in that light to 
see the hearing examiner as he should be rather than as he was. And 
having seen, they said: 

These officials should be men of ability and prestige, and should have a tenure 
and salary which will give assurance of independence of judgment. “Report of 
the Attorney General’s Committee on Administrative Procedure,” p. 46. 

If the transition could have been made instantly, perhaps the prob- 
lem would not have been very difficult. But it entailed a radical 
change in the status and compensation of the incumbents. Those who 
opposed the personalized as against the institutional type of proceeding 
and decision, as well as those who were concerned with the maintenance 
of the status quo of the bureaucratic caste found it difficult if indeed 
not impossible to accept the views of the committee. In connection 
with the consideration by the Congress of the Administrative Pro- 
cedure Act three different proposals concerning the employment and 
tenure of hearing examiners were weighed. Purely as a matter of 
compromise between the extremity of views there was inserted in 
section 11 of the act the provision that hearing examiners shall 
receive compensation sequriied by the Civil Service Commission and 
in accordance with the Classification Act of 1923. The entire situation 


thus became frozen at substantially preexisting levels and it continues 
inthat condition. 
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As pointed out by Prof. Kenneth Kulp Davis writing in 195)_ 
“Administrative Law,” page 309: 
The cornerstone of the recommendations by the Attorney General’s 


tee on Administrative Procedure for improvement of the Federal administratiy, 
process was a strengthening of the caliber and power of hearing officers, 


He quickly added, however, that: 


The objectives have been largely defeated, both with respect to caliber ot 
examiners and enhancement of examiner’s powers. 

It is unnecessary here to review the results of studies of the ad. 
ministration of section 11 of the Administrative Procedure Act by the 
Civil Service Commission made by the Committee on Hearing Officers 
of the President’s Conference on Administrative Procedure and 
the Commission on Organization of the Executive Branch of the Gor. 
ernment but I am impelled to say that in my opinion any improvement 
in the caliber of hearing examiners in the Federal Power Commission 
since the passage of the act has been in spite of the Civil Service Com. 
mission rather than because of anything it has done. I have no reason 
to believe that the Civil Service Commission can or will do anything 
which will improve the situation. 

I am convinced that the first, and the essential, step necessary to 
increase the stature and effectiveness of the hearing examiner’s position 
in the Federal Power Commission and the other administratiys 
agencies hearing and deciding matters of the importance and con. 
P exity of those coming before this agency is for Congress to remove 

rom such position the application of the Classification Act of 1923 as 
amended and to fix therefor, as it has for the position of Commissioner 
to the Court of Claims, compensation comparable to the latter taking 
into account the importance and complexity of the respective positions 

I have attempted largely to avoid what might be considered con- 
troversial matters in my statement. It largely is or was intended toh 
a factual statement with respect first to the role of hearing examiner 
before the Federal Power Commission, and secondly, with 
to the relationships between the hearing examiner as a decisional of- 
ficer and the participants in proceedings before him, including of 
course both the staff on the one hand and the outsiders, so to speak, on 
the other. 

I started out by describing rather briefly the qualifications, the 
education, and experience of the various hearing examiners and the 
staff setup so that some idea might be had of the setting in which 
the hearing examiner operates. 

With respect to the role of the hearing examiner, I have indicated 
that in my opinion the Federal Power Commission has come as neat 
to complying with both the spirit and the letter of the Administrative 
Pecesden Act as it could be expected to do, both with respect to the 
matter of the issuance of initial decision and also with respect to the 
separation of functions. 

I am satisfied that so far as the hearing examiners are concerned, 
neither the staff nor members of the industry on the outside, exert any 
influence whatever on any decisions rendered by them. I have never 
yet up to this point ever heard anything to the contrary. ; 

I did add a section which might perhaps be considered controversial 
and that is with respect to the status and the compensation of the hear- 
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‘ng examiner. I have indicated in that part of my statement my 
bhief that there is a close analogy between the hearing examiner and 
s commissioner to the Court of Claims or a standing master in our 
Federal district courts. ce ci ; br Ps 

[ think that we should discontinue viewing the hearing examiner in 
the light of an employee of the Federal Power Commission, for in- 
stance, and his relationship to other members of the staff of the Com- 
mission and direct our gaze toward what I think a more analogous 
situation. When that is done I think it will appear that the function 
of the Civil Service Commission in administering section 11 of the 
Administrative Procedure Act is completely inadequate, as it has been 
completely unsatisfactory and that another method is going to have 
to be devised in order to insure any improvement in the stature of the 
hearing examiner. 

Mr. Lisuman. Mr. Marsh, do you have any recommendation as to 
how the procedure for appointment of hearing examiners should be 
done, other than the present method ? | 

Mr. Marsu. My view is, as I indicated in my statement, that the 
determination as to who should be employed for these purposes should 
be largely a determination by the administrative agency, because of 
what I consider to be the real relationship between that agency and the 
hearing examiner. 

[have not undertaken to devise any legislation with respect to that. 
[have in mind something like the first bill that was introduced along 
these lines, the Celler bill, introduced way back, and I don’t know 
just how far back, which did not propose the control of the hearing 
examiner’s position by the Civil Service Commission, but contemplated 
[believe his appointment by an independent agency with specific pro- 
visions with respect to tenure and so forth; that is to say, the matter 
of removal from the position and that kind of thing. 

As I say, I have no specific legislation in mind and I am not suggest- 
ing that it is essential in any sense that there be set up a separate and 
independent agency for the purpose of appointing and directing 
administratively or otherwise the conduct of the hearing examiner. 

Certainly it is my position that the hearing examiner should be 
housed along with the administrative agency, that he should be 
treated for all intents and purposes as a member of that agency rather 
than as an outsider, and that if any such appointive and directive 
agency were set up it would be on the basis not of antagonism to the 
agency nor with any feeling that there must be some strict line be- 
tween the two, but, as a matter of cooperation with the agency to the 
end that the best qualified men would be selected and appointed for 
the position, and to the end that the administrative procedure gen- 

y would be improved by reason of the studies and so forth which 
ee conducted by such an agency as that. 
_ Mr. Lisuman. Mr. Marsh, before inviting questions from the panel- 
ists, I would like to ask one other question. What weight is given to 
eas examiner's report ? 

Mr. Marsu. What weight is given to a hearing examiner’s report 
before the Federal Power Commission ? 

. Lisuman. Yes, sir. 


Mr. Marsn. I consider that a great deal of weight is given to the 
examiner’s report. I have no figures on it, but I think in a 
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large number of cases the Commission has adopted the hearing exam. 
iner’s report as it is. 

In other cases, it has of course modified the decision and as modi 
has adopted it. In some instances it has completely rewritten the 
oe and perhaps in those instances it was entirely justified jy 

oing so. 

Ssvuser: peer speaking, I think the Commission has given 
great deal of weight to the hearing examiner’s decisions in the Fed. 
eral Power Commission. I am hopeful that they will continue to giyy 
more as time goes on and I think they will when the hearing exam. 
iner is able to persuade the Commission that the hearing examiner jg 
actually peovidin an essential and helpful service in that connection, 

Mr. Lisuman. Mr. Stark, the minority counsel, has a question he 
would like to address. 

Mr. Stark. Mr. Marsh, under the present system of selecting hear. 
ing examiners, which is I understand through the Civil Service Com. 
mission, three names are submitted to you, is that correct? 

Mr. Marsu. Yes. 

Mr. Stark. Has there ever been any occasion where you have felt 
you have been required to take a man who was not fully qualified or 
whose qualifications were not completely in accord with what you 
would have selected had you been permitted to do it on your own! 

Mr. Marsu. I haven’t been called upon yet to make that deternj- 
nation. I feel that I am perhaps presently confronted with one and 
I am trying to say that on the basis of the information I have at the 
moment, I would be very reluctant to choose any one of the three men 
whose names were suggested for the position. 

Mr. Srark. As I Sialocstana it, you are required to do so, is that 
correct ? 

Mr. Marsu. That is my understanding, too, yes. 

Mr. Kuyxenpatt. Mr. Stark, if I may, the Commission selects the 
examiners, not the Chief Examiner. 

True, we consult with the Chief Examiner and may consult with 
other people, too, but the duty is on the Commission rather than the 
Chief Examiner. 

Mr. Srarx. Then I put the same question to you, Mr. Chairman. 

Have you at any time felt that you have had to take somebod 
whom you did not consider fully qualified as a result of this civil 
service system ? 

Mr. Kuyxenpatu. No, we haven’t taken anybody we didn’t con- 
sider fully qualified. 

There are other applicants and a member of our legal staff who 
also has classified civil service standing is eligible. 

I believe éxaminers in other places in the Government, altho 
their names won’t appear on the register because they are sup y 
not available, can be hired. I know they can because we have done 
that. 

Those are two other sources of getting people rather than straight 
off this register. 

Mr. Starx. That is new information to us, I think. 

It was my understanding that if you wanted a hearing examiner 
you had to take him from the civil service list. 

Mr. KuyKenpauu. I guess the answer is that those names are on 
the register, but if they are in the two categories I mentioned, you 
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could take them even though they were not among the top three on 
register. 

Mr. Stark. Thank you. 

Mr. Marsu. I hope there is no misunderstanding. 

[didn’t mean to imply that I do appoint hearing examiners. 

Mr. Srarx. I directed my question to you, Mr. Marsh, because sim- 
ilar questions were directed yesterday to other Commissions. 

It was my understanding that the Chief Hearing Examiner did 
select them. ‘ 

Mr. Marsu. No, that is not true in our agency. 

Mr. KuyKenpatu. I might explain why the Commission chooses 
them, and personally I would be willing to delegate that duty to Mr. 
Marsh, I believe. ‘The Chairman of the Commission has the author- 
ity to hire almost all people except the top people who are heads of 
major units. ‘The examiners under the Chief Examiner are probably 
not heads of major units, but the history of the reorganization plans 
which were put into effect involving many of the regulatory Com- 
missions, and our plan is plan 9, indicates that it was the intent of 
Congress that the selection of examiners not be left to the Chairman, 
but be left to the entire Commission. 

Mr. Lisuman. Mr. LeBoeuf, do you have any views on this topic, 
too! 

Mr. LeBorvr. I would like to endorse what has been said just 
from my experience, and limiting it to the last number of years. 

I think the hearing examiners have been fair, competent, and com- 
pletely divorced from influence by any party or the staff. 

I believe also, as Mr. Marsh has said, that the hearing examiners 
should not be drawn from any outside reservoir, but should be a part 
of the Commission, that they can understand the interrelation of the 
many pressing problems if they are part of that organization. 

The only criticism that I have is the same one of excessive delay, and 
that probably is more true with certain hearing examiners than others, 
but the time that is consumed in these proceedings is, I think, much 

ter where a party comes in whose only interest is to create delay 
aap it is of economic value to his client. The procedure is too slow 
and I think the examiners ought to exert more pressure to move the 
cases On more rapidly. 

Mr. Lisuman. Do you feel, Mr. LeBoeuf, that it would contribute to 
the confidence of the examiners in their own skill and standing if they 
on vy there was a larger degree of finality going to attach to their 

ecision 

Mr. LeBorvur. I don’t think that would change it. I think they 
conscientiously and capably, even when I disagree with their decisions, 
handle their cases. They handle them in a proper, judicious manner. 
I don’t see any sign of subservience to anything except prior deci- 
sions of the Commission, which is proper. 

Mr. Mann. May I just comment further on that, Mr. Lishman ? 

First of all, I subscribe fully to what Mr. Marsh and Mr. LeBeouf 
have said. 

With respect to the question of delay, as I think this committee may 
know, the bar association, together with representatives of the Com- 
mission staff, have prepared certain suggested revisions to the Com- 
mission’s rules which go in part to this question of certain delays that 
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occur in the process of the hearing in trying these cases, with particy. 
lar reference to the need for greater use of the prehearing confereng 
procedure at the Federal Power Commission, 

These suggested rules have not yet been transmitted to the Commis. 
sion, and it is my hope and expectation that they will receive gop. 
sideration, and I hope favorable consideration, because essentially they 
make suggestions which will help a great deal if adopted. 

Mr. LisHMAN. How extensive 1s the use of prehearing conferenogs 
now ? 

Mr. KuyKenpatu. Not very extensive, Mr. Lishman. 

Mr. GatcHELL. We use prehearing conferences in many cases on g 
very informal basis. We of course afford all parties an opportunity 
to be present, but those things come up only in these really hot cages 
where we are sure that there might be a chance of having some settle. 
ment of the issues that are raised. 

It wi not always possible for us to visualize what those situations 
may be. 

Mr. Mann’s committee, the working committee on practice and pro 
cedure of the Federal Power Bar Association, has submited a very 
excellent report on this and the suggestions for greater use for pr. 
hearing conferences are made in a practical way, because it was his 
committee’s view, and Mr. Kallina, and Mr. Marsh and I worked on 
that committee, unless you approached these things in a practical way 
and dug them out earnestly, you were not going to get results, and 
therefore his report is much more practical than theoretical, and I 
am hopeful that it will be adopted by the Commission so that we 
can make some progress in that respect. 

Mr. Lisuman. Mr. Gatchell, you probably heard Judge Kaufman 
when he made his speech recently before the Federal trial examiners, 

Mr. Garcuet. No, sir. 

Mr. Lisuman. One of the points he made was that the pretrial con- 
ference method does not work satisfactorily unless it is administered 
by an official who has some authority to deal with the situation and 
doesn’t have to say that he has to go he to the boss to find out what 
he can do about a particular situation that arises, 

Was it contemplated in this recommendation of the Federal Power 
Bar Association that the hearing examiner will have more authority 
in that direction ? 

Mr. Garcuety. Yes and no. 

It is certainly necessary to have somebody head it up and therefore 
the hearing examiner plays a very vital role, but you are dealing with 
some very tricky things and one of the things that we find, and I have 
been in many of these conferences and have found this myself, and 
it has been reported by others, is if the hearing examiner is pom 
those companies which might make a concession as to this item 0 
their rate increase or that item would not be willing to make it before 
the hearing examiner, that they want to reserve their full rights when 
they get into the Reeing And therefore, in the proposals by this 
working committee that Mr. Mann headed up, there is a requirement 
that the hearing examiner should absent himself when he is requested 
to do so. 

With that suggestien in there, it seems to me that it is going to 
make ae real progress in further use of the prehearing conference 
method. 
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I think it is a desirable thing to do and I think the nearing exam- 
iners that I have had contact with in these prehearing conferences 
have done a very fine job. They don’t try to force something down 

y’s throat when they are reluctant, but they do encourage 
them to make concessions. ; 

A conference connotes concessions and you have to have an atmos- 
phere where, while pressure is applied for a settlement, nevertheless 
concessions are welcome and meee 

Mr. Starx. Doesn’t it work the other way also, Mr. Gatchell ? 

If the hearing examiner is present during those conferences, doesn’t 
that sort of work as a club to make people, who might otherwise ad- 
yance an unreasonable position if they were alone and reserving their 
ights to go before the hearing examiner, change their position and 
nt a reasonable position on the theory that they are going to 
alienate the hearing examiner if they don’t show a spirit of compro- 
mise as a solution to the problem ? 

Mr. Gatcuey. No, sir; Mr. Stark. 

One of the difficulties about trying to apply uniform Jaws and regu- 
jations and policies throughout these agencies is that these agencies 
are different. 

In those prehearing conferences or rate settlement conferences of 
that type about which we are speaking in connection with the Federal 
Power Commission work, we have had some very tough conferences, 
always where the men were skilled and knew what they were doing. 

You take Mr. Hall, for example, and he has some men associated 
with him, and you take these practitioners who are here and others 
who appear before us. They know how to make a case. They know 
what they can do as a matter of law, and so you don’t have this flut- 
tering around that you do have in many of the district court proceed- 
ings where the prehearing conference has worked, in fluttering around 
because the attorney has this particular damage case up today and 
may not have had a damage case for some time, and therefore it is 
necessary to define issues. 

There is some refinement of issues in these prehearing conferences, 
but that isn’t where your real progress is made. We are able to 
eliminate some of the chaff as an incidental matter because when you 
start out most of the attorneys that are there know what they are 
doing and they get down to brass tacks very quickly on these things if 
they are willing to do so. 

Mr. Kuyxenpauu. Mr. Lishman, I would like to ask Mr. Gatchell 
something in furtherance of your question, and I don’t really know 
this answer, and I was not present when Judge Kaufman talked, but 
Thave read his talk. 


If a representative of some party in a case said in a prehearing 
conference— 


Well, I don’t have any authority to tell you what my client’s position will be 
on this— 


does the examiner have the power or is there any way now the Com- 
mission could give the examiner the power to tell that man— 


Well, if you don’t have authority, you get it, or else you get someone else here 
who does have the authority so we can act on this question. 


Mr, Garcuett. Mr. Lishman, that goes to the heart of what we 
were trying to do in this committee report. 
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I believe Mr. Mann has in his report something to the effect tha; 
the parties coming to a prehearing conference should come with gy. 
thority to decide, and that is inherent in a prehearing conference, 

Mr. KuyKeNnpDALL. What we want to know is, is there any way we 
can compel that? F 

Mr. Garcuety.. That is what the Chairman’s question goes to, how 
can the Commission compel it ? 

It seems to me at that stage you just have to put on some pressure 
and that is where the examiners can be very helpful to the Commis. 
sion and to the parties. It is not always possible, no matter what pres. 
sures are brought, to have a successful prehearing conference, but this 
committee report is trying to lay a groundwork where there wil] be 
more success than there has been in establishing these. 

I can’t say to you that the Commission is in a position where it can 
demand that when a representative of any intervenor or party goes 
into a prehearing conference he have authority to act on all the 
points, because that authority cannot be given in many instances, 

Mr. Hatz. Wasn’t there a sharp 4-to-4 division on that question in 
your report, Mr. Mann ? 

Mr. Mann. The 4-to-4 division, Mr. Hall, arose over the question 
as to whether, if there is a disagreement among the negotiating par- 
ties as to a particular issue, the examiner can dispose of that issue not 
so much in terms of finality, but in terms of giving his views with 
respect to it. 

There was a feeling on the part of some, and I shared that view, 
that the examiner should dispose of the issue in terms of setting it 
forth and deciding what he thought about it. 

There was the Feeling on the part of others that that issue should 
in effect not be mentioned in the prehearing conference report. That 
is the only area of division and the report as it has gone to the Con- 
mission contains these separate statements of the committee members 
with respect to that very issue. 

Mr. Lisuman. Before concluding for lunch, is there any panelist 
that has a brief comment he wants to make on this topic? 

Mr. Marsu. May I say one thing in connection with what Mr. Le 
Boeuf said about delay in the decisions of the hearing examiner? 

It gives me an opportunity to do a little bragging, because we have 
only 10 cases in our office in which final briefs have been filed. In 
other words, that is when we consider that the initial decision is ripe. 
We have only 10 such cases. 

Of those 10 cases, in 5 the briefs have been filed within the last 30 
days, in 1 within 2 months, and in the other 4 of course for a longer 
period. In two of those, the reason why no more progress has been 
made than there has is the fact that there has been a matter pending 
in court for a long time and the disposition of these cases has 
awaiting the court’s decision. 

At this moment there is some question about the adequacy of the 
record, and I am simpl Soe e this out as perhaps an excuse for 
not having done something further on that, so that really, in m 
opinion, his are really only two cases in our office today which 


consider overdue. 

Mr. LeBorvur. Mr. Lishman, my complaint is not as to the delay 
after the case is closed. That has occurred occasionally, but that as 
a regular matter is not a problem. 
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My complaint is a delay in the conduct of the hearings. 

Take a case where for some illogical reason one of the parties doesn’t 
want to see the case develop. You can have all the — con- 
ferences in the world and you wouldn’t get anything but an addi- 
tional waste of time. 

Mr. Marsu. May I ask Mr. LeBoeuf a question ? 

Mr. LisHMAN. Yes, sir. 

Mr. Marsu. Do you attribute this delay in the hearing entirely to 
the hearing examiner ? 

Mr. LeBorvr. I think if the hearing examiners took a stricter view- 
point right along, they could move the cases on faster than they do; 


sir. 

Mr. Marsu. How much faster? 

Mr. LeBorvur. Appreciably faster. 

Mr. Marsu. You think so? 

Mr. LeBorvr. Yes, sir. 

Mr. Marsu. Of course, the hearing examiners are not responsible 
for these long recesses that are taken. 

Mr. LeBorvur. That is a phase, I grant you, and certain regulatory 
agencies that I am familiar with make a practice of practically going 
on with the evidence continuously with never more than a week’s de- 
lay for preparat ion of cross-examination, whereas in the Federal Pow- 
er Commission it is conventionally a month or 2 months, sometimes 
longer. 

Mr. Marsu. I think the hearing examiners would go along with 
you on that proposition. 

Mr, LeBoevr. I wish they would. 

Mr. Ross. I am not so sure other lawyers would. 

Mr. LeBorvur. Some wouldn’t. 

Mr. Ross. Sometimes you have lengthy exhibits that require almost 
amonth to examine. 

Mr. Lisuman. Is repetitious cross-examination an important cause 
of delay ? 

Mr. es I don’t think that amounts to a drop in the bucket. 

Mr. Gatcuety. I think there are several causes. 

One is repetitious cross-examination, and another one is protracted 
examination that isn’t necessary of experts. 

If I was in opposition to a license application, I could go into 
technical cross-examination of a witness which could take just as 
long as I wanted it to, and that is just what happens. Sometimes 
the examiner can do it. 

Mr. Lisuman. Are you suggesting that some of this delay is in- 
duced by representatives of parties before you? 

Mr. Gatcuetu. I am. 

Mr. LeBorvr. It is. 

Mr. Mann. Lest my silence be taken as consent to what Mr. Le- 
Boeuf says, I think he might well be right in the aid a prehearing 
conference can be in working out a settlement of licensing or cer- 
tificate applications, but I do not concur when it comes to rate matters, 

it seems to me that rate matters, which are at the moment 
one of the Commission’s principal problems, can most substantially 
be shortened and expedited by the use of the conference procedure. 

Mr. Lisuman. Is it not true that practitioners themselves can do a 
lot to eliminate these delays ? 
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ae I think we can, and with the proper atmosphere I think 
we will. 

Mr. Hat. I would like to ask Mr. Marsh whether he feels the trig) 
examiners adequately compensated in the delight of the trouble ye 
all give them. 

Mr. Garcue.y. I don’t think they are, Mr. Lishman. I think 
ought to be paid more. I said so in my statement and I think it js 
just inevitable that they will have to have more compensation. We 
can’t hold our senior attorneys because they don’t get adequate com. 
pensation. They ought to have higher salaries. 

Mr. Marsu. I want to answer the question “No.” 

Mr. LisomMan. We will resume our discussion at 2 o’clock. 

(Thereupon, at 12:35 p.m., the subcommittee recessed, to reconvene 
at 2 p.m., same day.) 

AFTERNOON SESSION 


Mr. Lisuman. Our discussion will be resumed by having Mr. Kal- 
lina present his paper on topic No. IV: The efficiency of the commis. 
sions. What changes, if any, in the existing statutory procisions relat. 
ing to substance of procedure are needed to enable the commissions 
to cope with the increasingly enormous volume of business coming 
before them ? 

Mr. Katina. I am pleased to have this opportunity to appear be. 


fore this special subcommittee in order to discuss, as the head of the | 


largest technical bureau in the Federal Power Commission, some of 
the problems with which I am familiar as set forth in an outline the 
chief counsel of your subcommittee made available. 


The problems of the Commission with respect to the added regula. | 


tory burden invoked by the PAéllips decision on June 7, 1954, are 
somewhat comparable to those had when the Natural Gas Act was 
first approved June 21, 1938. The Commission for the 16-year period 
from June 1938 to June 1954 concentrated its activities on the pipe- 
line companies transporting and selling natural gas in interstate com- 
merce. It is unnecessary to labor the fact.that in 1938 the natural gas 
industry in the United States was still in its infancy when compared 
with the tremendous volume of sales, mileage of pipeline, and invest- 
ment of what is now one of our leading fatiotil industria 


In 1938, 2 weeks after the act was ree a complaint was filed — 


by the city of Cleveland, Ohio, against the rates of the Hope Natural 


as Co. This complaint was obviously made before a staff couldbe | 
assembled to handle rate regulation. In September 1938, in Novem- | 
ber 1938, and in January 1939, other complaints were filed against 


other pipeline companies. In 1954, when jurisdiction over the inde- 

endent producers was declared, the Commission was in the same pre 
Reommat it was in 1938 as a staff necessary to handle this new aspect 
of regulation also had to be assembled. Some of it could be found 
by transfer of then existing rate personnel to independent producer 
work but this could not be a permanent solution as our workload 


on other matters was not abating. In 1954, the Commission forthwith _ 


issued its regulations for filings of both rates and certificates by inde- 
ndent producers. Every effort was made to simplify the procedures 
or the newly regulated producers. I cite the provisions exempting 
nonoperating producers from having to file rate schedules (sec. 





ata 


gisiieieiets 


154.91) and streamlining the application content (sec. 157.23) and — 
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cing time for issuance of emergency authority (sec. 157.28). Un- 
like 1938 when only a handful of cases in the field of rate regulation 
wore presented to the Commission in the first year after the oe 
decision, the Commission received 10,978 rate filings and 6,047 appli- 
ations for certificates of public convenience and necessity. Also 
during this first year, in addition to several rate complaints filed 
against certain independent producers, 124 rate increase filings were 
ded. Because of the staff required, insufficient funds, and diffi- 
ailty in attracting qualified persons to employment, the Commission 
was not as successful in procuring the adequate staff necessary to 
handle the independent — work as it was in 1938 and 1939. 
We are still faced with the same problem, although our recruitment 
inthe last 10 months has been gratifyingly satisfactory. 

Returning again to 1938 and the most prominent of the rate cases 
instituted that year, that involving Hope Natural Gas Co., the Com- 
mission in May 1942 issued its opinion in that case. ‘The judicial re- 
yiew was not completed until January 1944 in the now highly publi- 
cized Supreme Court decision in Federal Power Commission v. Hope 
Natural Gas Company. Five and one-half years elapsed before the 
key case in regulation of pipeline companies under the Natural Gas 
Act was finally decided. 

Furthermore, it was not until 1942 that the amendment to section 
Tof the Natural Gas Act created the workload on applications for 
certificates of public convenience and necessity. Accordingly, from 
1938 to 1942 most of the gas activities of the staff could be concen- 
trated on rate regulation. At the time of the 1942 amendment, 140 
pipeline companies filed applications for grandfather certificates. Of 
this number, 102 grandfather certificates were issued. In comparison, 

roximately 2,900 individual independent producers have made 

with the Commission. 

are now pa before the Commission approximately 2,200 

rate increases with independent producers. However, as of December 
31, 1958, only 24 of these producers had annual rate increases of $1 
million or more. These 24 producers, however, account for over 83 
percent—74.2 million out of a total of 88.8 million—of all such sus- 
pended increases. ‘This means that 83 percent of the dollars involved 


| Inpending increases will be disposed of in 24 rate proceedings. For 


13 of these 24 producers representing annual increases aggregating 
$522 million, the staff is presently obtaining data or already has com- 
pleted such work at the companies’ offices. 

While the Commission has not yet finally resolved any of these 
major cases, it now has before it the examiner’s opinion in one of 
these cases, and it is expected within the next 12 months that many 
of the remaining of the 13 under active investigation will also be be- 
forethe Commission. I do not anticipate, however, that the decision 
of the Commission will be accepted as final, and anticipate court re- 
new will be inevitable. 

As Mr. Gatchell has pointed out, the current court workload on the 
mmission’s legal staff is also unprecedented. Considering the rela- 
livesize of the industry and the number of different matters that have 
tobe handled plus the staffing and appropriation problems confront- 
ing the Commission, it is my opinion that the Commission, in the first 
dyears since the Phillips decision has made more progress than in the 
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comparable period under the original limited regulation of the Nat. 
ural Gas Act in 1938. 

The Commission in January 1944 filed a report with the Committe. 
on Interstate and Foreign Commerce of the House. I recommeng 
that report to your reading in support of my convictions as to the 
progress made by the Commission in the 5 years since the Phgjj 
decision. The parallels in the two 5-year periods are significant. Fo, 
example, the producers had no uniform accounting system; some of 
the companies sought to delay or obstruct the regulatory process and 
the Commission had before it few reliable yardsticks on which it could 
proceed without the necessity for testing by the Commission and the 
courts. 

In response to the direct question in topic IV of your Chief Coy. 
sel’s outline as to what is needed to enable the Commission to eo 
with the increasingly heavy volume of business coming before it, ] 
would like to state that despite statistics quoted above with respect 
to relieving the number of dollars under suspension in rate Cases, 
it appears quite likely that the number of individual cases will cop. 
tinue at a high rate. This results primarily from the fact that most 
contracts by independent producers for the sale of natural gas jn 
interstate commerce contain automatic escalation or favored-nation 
type clauses which allow for automatic contractual increases in rates, 
The Commission has recently instituted a proceeding to look into the 
need for this type of contract rate increase provision, as many such 
increases have required investigation into their justness and reason- 
ableness as required by the statute. Speaking as a layman, I am not 
sufficiently informed to suggest legislation to outlaw such clauses, but 
in the event the Commission cannot do so under the existing statute, 
I would strongly recommend Congress give consideration to provid- 
ing proper legislation to control this practice. 

I also have another suggestion which I believe has not been recom- 
mended but which seems rather elementary in view of the tremendous 
workload facing the members of the Commission themselves. As the 
staff has increased and as more clarifying decisions are issued both 
by the courts and the Commission, the volume of work presented to 
the Commission which only the five members themselves can by law 
handle, the obvious solution is to increase the number of Commis- 
sioners. 

I would suggest that such increase be at least to seven members, with 
a proviso that a simple majority would constitute a quorum. This 
would make more Commissioners available for supervision of opinions 
and might by mutual agreement of the Commission permit apportion- 
ment of the routine matters requiring Commission action to simple 
majorities thereby rendering partial relief for study by the Commis- 
sioners of the important problems with which they are now faced. 
This also would be Saborf dh sida such period of time when members 
of the Commission must necessarily be absent. One of the most re- 

sated criticisms of the Commission is delay in action once the case 1s 
before them for decision. Continuation of efforts by members of the 
Commission toward amelioration of this problem will, I am sure, be 
made. Additional help at Commission level would be a great con- 
tribution toward this end. Delays in Commission decision on impor- 
tant policy questions result in added work for the staff as usually evi- 
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dence has to be made available to the Commission on all sides of such 
questions. ‘ . d y Ie 

Having had occasion during my tenure with the Commission to ob- 
serve the difficulties encountered by members of the Commission when, 
pecause of failure of congressional approval, a vacancy has occurred 
on the Commission, I support legislation whereby members of the 
Commission will continue to serve on expiration of their term until 
asuecessor has been confirmed. 

With respect to ex parte communications between the technical staff 
and others, I subscribe to the description of such communications with 
the examiners made by Chief Examiner Marsh. To the best of my 
jnowledge this procedure is strictly followed. I recommend no 
changes therein. I have, however, suggested to Examiner Marsh that 
[feel that most of the examiners are overconscientious in carrying out 
the intent of this procedure. Many of the examiners’ reports require 
descriptive language of highly complicated subjects in the field of gas 
engineering and gas production operations. I have suggested the 
examiners consult the senior staff, Assistant Bureau Chiefs and Bu- 
reau Chiefs on appropriate language so that the examiner’s decisions 
describe such technical matters properly. Such discussions should not, 
and need not, influence the examiner in the decision he will ultimately 
render. 

also subscribe to the statements by Chairman Kuykendall as to the 
procedures with respect to communications between the technical staff 
and members of the Commission. It is important that the Commis- 
sioners have free access to the technical staff, particularly senior staff 
members. While it is true that senior staff members have knowledge 
of the progress of each and every matter finally reaching the Com- 
mission for adjudication, I cannot conceive how an individual staff 
member could unduly influence the decision ultimately reached by 
each of the five Commissioners. Staff presentations to the Commis- 
sion both on the formal record and in answer to their inquiries, and 
on other occasions when required, and made on a cooperative basis. 
For example, in formal] rate cases, three of the four principal bureaus 
and offices are directly involved. 

These include, in addition to my own bureau, the Office of the Gen- 
eral Counsel and the Office of the Chief Accountant. On electric rate 
matters, in addition to the same three mentioned, the other of the big 
four bureaus, the Bureau of Power, is also involved. The simple fact 
is that there are too many people involved in making recommenda- 
tions and advising the Commission so that any single individual could 
create undue influence on the Commission as a whole. Court decisions 
frequently refer to the Commission as an “expert body.” This “ex- 
pert body” is not only the five Commissioners but must necessarily 
include the highly trained experts in the technical and professional 
fields necessary to carry out the Commission’s functions. To consider 
itotherwise would result in a situation where one would have the head 
but not the rest of the parts required to make the whole body. 

Unlike many other political appointees, experience has shown that 
inalmost every instance, members of the Federal Power Commission 
have served through at least their first full appointment and in the 
majority of cases for periods of longer than one term. No matter 
how: inexperienced the newly. appointed Commissioner may be in the 
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specific fields of Commission responsibility, the backgroun 

petence of these men result in their being alas to cnieed chee 
their responsibilities within a relatively short time after their 9 
pointment. This orientation would, however, not be successful if 
Commissioner is not in a position to obtain the advice and counsel] of 


the appropriate staff members. Furthermore, because of the fact that 


or all Commissioners serve at least one full term, the new} 
appointed member has available to him the advice and counsel] of the 
older (in length of service) Commissioners who would readily 

nize any attempt by a staff member to unduly influence a lesser ox. 
perienced Commissioner. 

The second Hoover Commission’s Task Force on Personnel and 
Civil Service held that the career executives provide a reservoir of 
knowledge, managerial competence based upon experience and under. 
standing of the peculiarities of governmental administration, The 
Hoover Commission Task Force also states that career executives can 
put political executives in touch with the long background behind most 
important issues and help them to understand the probable conse. 
quences of alternative courses of action. I can think of no lan 
which more clearly emphasizes the need for free communication he 
tween the senior staff of the Federal Power Commission and the mem- 
bers of the Commission. I respectfully advise this subcommittee that 
I can think of no measure which would hinder the Federal Power 
Commission in coping with the extremely enormous volume of busi- 
ness coming before it than legislation which might disturb the ac 
cess of the Commission to its senior staff. 

Similarly, staff contacts with outsiders appearing before the Com- 
mission are also necessary in order to accelerate the processing of 
matters. Speaking only for my Bureau, a separation of contact be- 
tween the industry and the members of the Commission staff would 
have just as deleterious an effect on handling our workload as the 
separation of the Commission from its staff. For example, in the 
highly technical field of production operations involving studies of 
gas reserves and deliverability, voluminous data are necessary in sup- 
port of the company’s intentions. While the staff makes its own esti- 
mates, it is necessary that several conferences be held with compan 
technicians to expedite the understanding of the type of data avail- 
able from which the staff must work. 

These reserve estimates are not subject to precise mathematical 
computation. Accordingly, in order to understand the results sub- 
mitted by the companies, the staff must have the benefit of the judg- 
ment factors used by the company in reaching its decision. 

Insofar as the companies are concerned, they too would be seriously 
handicapped unless the staff were available in that no set procedures 
or rules for highly complicated industries, such as the gas and elec 
tric industries, could be drawn to fit all circumstances. It is neces 
sary that the industry have available to it the staff members who ean 
and do discuss these unusual circumstances which constantly prevail 
so that the industry is not put to the time and expense of making im- 
proper filings. 

I see, however, very little need for the industry to have contact with 


the Commission members. As a matter of fact, any time members 


the industry have discussions with the staff, which we feel should 
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to the attention of the Commission, it is immediately reported 
ygeach Commissioner. There may, however, be occasions as previous- 
jy described by others in which members of the industry should have 
y to members of the Commission. These, as I understand it, 
would be very limited and would definitely not involve the merits of 
any proceeding to be or already filed. 10, 

i o encourage attendance of members of the Commission at in- 
d meetings where the members of industry are giving papers 
or having panel discussion on matters of interest to the Commission 

ff. 
staan with, I follow an approach to problem No. IV by making 
comparison between the actions of the Commission as it existed on 
June 21, 1938 at the time the original Gas Act was passed, and the 
5 years thereafter, with the first 5 years of the Commission since 
the Phillips decision, which, as you know, was in June 1954. 

Incidentally, the Federal Power Commission, under date of January 
1944, submitted to the then Chairman of the House Interstate and 
Foreign Commerce Committee, Mr. Clarence F. Lea, a report en- 
titled, “The First Five Years Under the Natural Gas Act.” I would 
like to request that that report be at least incorporated by reference 
asa part of the record. It 1s in the files of the Interstate and Foreign 
Commerce Committee, the parent of this committee as I understand. 

Mr. Lisaman. That report is hereby incorporated into this record 
byreference. As stated it is entitled “The First Five Years Under the 

atural Gas Act” and was a report by the Federal Power Commis- 
sion, made in January 1949 and printed by the Government Printing 


ce. 

Mr. Katina. In my prepared statement, I summarized the situa- 
tion as it was in 1938, pointing up that the Commission at that time 
had no staff, no money, and very little experience in the regulation 
of the natural gas industry. The fact is that the Commission at that 
time was regulating only the rates of the interstate pipeline com- 
panies. It was not until 1942 that the Commission, under the amend- 
ments to section 7 of the Natural Gas Act picked up its tremendous 
certificate law. 

The Commission proceeded in 1938 much as they proceeded in 1954 
after the Phillips decision to build up the staff and to set procedures 
and policies necessary to handle the tremendous increase in workload. 

My conclusion is that the Commission, in the first 5 years since the 
Phillips decision has done as well if not better, considering the mag- 
nitude of the workload, as it did during the first 5 years under the 
Natural Gas Act in 1938. 

Imake one legislative suggestion with respect to a means by which 
the Commission itself might increase its production and that is I sug- 
gest an increase in number of members of the Commission itself. I 
suggest that the Commission be increased to at least seven members so 
that they might, as the Chairman pointed out in his statement, dele- 
gate certain routine responsibilities to a simple quorum so that the 
others would have more time to handle these cases. 

In line with Chairman Kuykendall’s suggestion that. we should be 
free to speak, I feel very strongly that, while there are a number of 
bottlenecks in the Commission insofar as expediting our work is con- 


cerned, and every aspect of the Commission’s operation needs exami- 
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nation with respect to these bottlenecks and needs improvement also, 
I feel that in the Commission itself primarily because of the tremen, 
dous volume of work coming before these five men that they coy 
expedite their decisions which in turn would materially assist the staf 
and the industry in getting behind this tremendous workload par. 
ticularly on the independent producer rate matters. 

I also call the subcommittee’s attention to the fact that the Com. 
mission itself has recently instituted a proceeding in which it intends 
to look into the so-called favored nation type clauses in contracts fo 
the sale of gas to the pipeline companies. Whether or not the Cop. 
mission itself has sufficient authority to handle that problem, I 
not know, but I strongly recommend that, if the Commission does not 
have the authority, that the Congress should provide legislation to 
outlaw those so-called favored nations clauses. 

In further discussion of my section IV, I must necessarily crogs the 
line on to section I, the ex parte communications which were discussed 
rather extensively this morning, but I would like to make one further 
point. That is, that I also feel very strongly that communication be. 
tween at least the senior staff members and the Commission should 
not be in any way interrupted and that we can not properly advise 
the working elements of the staff as to the Commission’s policies and 
procedures unless we have access to the members of the Commission, 

I also feel that the industry should not be hampered in any way 
from their contacts with the staff that the Commission itself has rule 
which provide for open contact between the members of the staff 
and the public and I see no reason why that contact should not con- 
tinue throughout any sta of the proceedings where such contact 
appears desirable. I do feel, however, that when such contacts ar 
made, they should not be secretive and that, if some provision is made 
for reporting of such contacts in the record in formal proceedings, 
that I would have no objection to such a condition. 

I also want to bring out and emphasize the fact that at any time 
these contacts are made with the members of the staff I feel that itis 
incumbent upon the staff to keep the Commission informed of any 
salient points which may be revealed as a result of those contacts 
Even though, as Mr. Gatchell discussed this morning, we may be in 
a settlement proceeding on which no settlement has been reached, I 
think it is incumbent upon the staff to notify the Commission not of 
the positions of the various parties but the issues on which such settle- 
ment broke down. In that way, I feel the Commission can better 
prepare itself to meet the issue when it comes before it. 

hat, I think, is a fair summary of the statement I have presented 
in the record. 

Mr. Lisuman. Thank you, Mr. Kallina. 

I would like to call your attention to a sentence on page 6 of your 
statement and ask you if you would amplify the reasons for the con- 
clusion you reach. 

On page 6, the second last full paragraph, the first sentence: 

I see, however, very little need for the industry to have contact with the 
Commission members— 

I just wonder if you could amplify the reasons for that conclusion. 
r. Katina. Frankly, my reasoning is that I feel anything that 
the members.of the industry desire to bring to the Commission’s at- 
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ution should be brought to their attention on the open record where 
il] parties have an opportunity to be heard and to cross examine 
witnesses, and so forth. I do not think that during the course of a 
formal proceeding the members of the industry should have free ac- 
cess tO he Commission in private. I think it is unfair to the rest of 
the participants in the proceeding. 

_Lisuman. We have not had the benefit of any views from Mr. 
May in the course of the discussion. 

Ross. Mr. May has not come back. 

Mr. Lisoman. Mr. Connor, we have not had the benefit of your 
yewseither. We would like to invite them now. 

Mr. Connor. Well, in respect to the very sentence which you called 
to Mr. Kallina’s attention, 1 have some views related to the proposed 

islation in this sense: I think the proposed legislation should not 

such form as to be tantamount to a complete gag rule on any 
ible communications, orally or otherwise, with the Commissioners 
themselves or a Commissioner. 

[ think there is one area in particular that I have in mind. It 
might be called procedural. The particular situation I have in mind 
relates to an aera important major expansion of a pipeline in- 
ylving some $167 million of expenditure. ‘To build a project of that 
kind requires considerable time and there may be many unusual 

Jems that arise in connection with such a project. 

I feel that, having gone to the staff and apprised the staff, let us 
sy, of our time schedule and your time problem, if perchance the 
saff and company representatives are at odds as to whether it would 
be feasible to set the case in the very near future or whether it should 
not be set for a matter of a month or 2 months from then, there are 
geasions of that kind when we have that character of honest differ- 
ence of opinion with the staff. If we are completely precluded from 
any other forum, than the staff which entertains its view, we feel a 
very substantial measure of frustration. 

A situation of that kind, as I say, looms up as of tremendous im- 
portance not only to the pipeline company proposing the project but 
probably of even greater importance to the vast number of people 
whomay be looking for service that following fall. 

In such a situation as that that I mention, I think we should be 
privileged to go to some Commissioner or to the Commissioners and 
ery on their shoulders. 

If the Commission upholds the staff in their position that it can- 
not be set for 2 or 3 months, we at least have felt that we have had 
forum and have had something in the nature of a little hearing on 
that subject. 

Now, if the legislation were passed and, because certificate cases 
must be set for hearing that they would be characterized as adjudi- 
catory or controverted proceedings, it might well be that the Com- 
mission would so interpret the legislation that we could not even talk 
tothem about a problem of that kind and, as Mr. LeBoeuf has said, 
one of the big concerns that industry representatives feel is the ne- 
cesity, in many situations, for genuine expedition in the public inter- 
est and the case I picked out is illustrative. We finally were able 
to get the project built by a tremendous effort toward the latter part 
of the year in question. 
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I do feel that in this connection there is something to be said for 
the old supervising Commissioner system which was mentioned by 
Mr. Mann. I served with the Commission in the capacity of atto. 
ney, assistant general counsel from 1937 to 1944. Since that time] 
have been on the outside and in practice, so I have had the oppor. 
tunity, I think, to have seen the picture from both sides, 

I certainly do not share the Chairman’s complete disagreement with 
the old supervising Commissioner system. 

I think it had many advantages, and generally the way it worked 
was this: In respect of major cases, not little minor items, the major 
cases were assigned to the Commissioners in some kind of a rotationg| 
system, and from that point on that Commissioner maintained a rather 
open door policy, so to speak, with the staff and with any pe 
who were involved in the case, and he had a pretty good idea of hoy 
that case was progressing; and I can seniguaven instances where the 
individual supervising Commissioner would call in the General Coyp. 
sel and want to know what the status of the case was, and if he felt 
that the thing was not moving along rapidly enough, he wanted to 
know the reasons. He also called in the technical staffs, probably the 
head of the Bureau of Accounts and the head of the Certificate See. 
tion, the engineering and technical groups, and would inquire of them 
as to why the case was not progressing. 

I think that when you had a program such as the one I started my 
little chat with, a great concern about expedition in a given case, there 
was the supervising Commissioner setup as a forum before whom 
any parties who were interested could appear—the staff, the applicant, 
or anybody else that was concerned about it. The Commission wag 
in a position to call in additional persons who might be interested in 
the case for their views if he thought that they would be pertinent 
to the situation. 

So that I do think that I would regret seeing the legislation becom- 
ing so worded or so rigidified as to amount to a vitrual gag rule 
on the types of communication that I have just referred to. 

Mr. Lisuman. Mr. Fournier, do you have any views on this subject! 

Mr. Fournter. Yes, Mr. Lishman, I am inclined to agree with Mr. 
Connor on this point that there are great disadvant to a situation 
of rigidity that would preclude an applicant from discussing a pr- 
cedural matter with a Commissioner, particularly where there has 
been a possible difference of opinion on the part of the staff at some 
ws of the applicant’s case and the staff may not have the same 

eeling of responsibility for the expedition of that case that the Com- 
mission may feel. 

I say that if you are precluded from reaching or at least from talk- 
ing to a Commissioner under the circumstances, then you are going to 
be in a situation where many of these cases will be slowed down even 
to a greater extent than they are now. 

Mr. Connor. May I add just one sentence to what I said, Mr. 
Lishman ? 

Mr. Lisuman. Yes. 

Mr. Connor. I would like to emphasize that in about 98 percent of 
the situations we are able to work out these situations with the staff, 
and ones in the 2 percent area that we think that the house gets on 
fire, we would like to go to the supervising Commissioner or some 
assigned Commissioner. 
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Mr. Lisaman. Mr. Rather, do you have any views you wish to ex- 


Pfr. Raruer. Mr. Kallina put his basis largely on contacts between 

top level people on the staff and the Commission. I can see the 
need for that. Frankly, I have no great objection to that. I do ob- 
‘oct, however, to his view that the industry should not have the con- 
rae with the Commission. ; ae 

[have in mind when I make that point that the staff is disposed to 
devise a theory. | I think they conceive it their duty to develop a 

of regulation. 

It is mighty easy for them to mesmerize themselves and get them- 
gives sold on a theory of pagereiony that is absolutely contrary to 
some of the views of the industry. I mention broad questions of 
allocation principles, for instance, rate design, matters of that sort. 
[f those parties on the staff who are devising these theories are in a 
position to euppert them, debate them, argue for them, and it is 

ighty hard to disassociate these things from some particular program 
on the broad general questions, then I think the members of the 
industry ought to have access to the Commission to discuss those and 
debate their views also. 

Jt is to that extent that I find my major difference with the views 

ressed by Mr. Kallina. I am not trying to keep him away. Let 
him talk to the Commission. I can see the need of that but, on these 
other matters, I do not see how you can distinguish them from a single 
proceeding and I think the industry ought to have an opportunity 
todiscuss them and be heard. 

Mr. Lisuman. Mr. Le Boeuf, do you have any views? 

Mr. LeBorur. Yes, sir. I would like to rather concentrate my obser- 
vations on the activities of the Commission under the Federal Power 
Act and the other special acts of Congress which delegate important 
functions to it because I fear everyone in this distinguished gathering 
here is either exclusively interested in the National Gas Act or pri- 
marily so and sight is being lost of the far more numerous functions 
and very important functions under the other acts. 

I would like to go back, and it is rather endorsing what Mr. Rather 
said, to these unpublished standards that guide the staff. You take 
an application where somebody is considering the building of a hydro- 
electric project. I consider the proper procedure is for that person 
to get his facts together and sit down and talk with the staff and 
say, “What are the rules that govern at this time?” 

consider it the staff’s duty to advise as to those rules. 

Now, supposing this potential applicant considers those rules inap- 
propriate to his particular situation. If you are to foreclose any con- 
tact between the Commission and the industries except through the 
staff, then the only choice that is left to that potential applicant is to 
gothrough all the formalities, at great expense, and present a formal 
case and then have the staff recommendation which would be adverse 
and then finally try to get to the Commission through briefs and oral 

ent. 

{seems to me that in those preliminary phases it is entirely appro- 
priate, if the applicant or potential applicant sincerely believes that 
the Snpublished rules of the staff are not applicable to his situation, 
that he has a right to go to the Commission and find out whether the 
Commission, as a matter of policy, is rigidly going to adhere to it. 
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Mr. Lisnman. Mr. LeBoeuf, as I understood this morning you wey 
opposed to prehearing conferences ? 

Mr. LeBoevr. No, I did not mean that that strongly. 

Mr. Lisuman. I was going to ask on this point, would it not bea 
valuable help if we had a prehearing conference with the staff on this 


and, if it did not reach a satisfactory solution, then go to the Com. | 


mission ? 

Mr. LeBorvr. I do not think you need that formality. To have, 
prehearing conference with the staff would mean that you had draw, 
your papers. Maybe the staff convinces you that you cannot meet 
the policy and standards of the Commission and you abandon the 

roject. You cannot get to the prehearing conference until you hays 
initiated a formal proceeding. 

In the case of a hydroelectric application you cannot initiate that 
proceeding without complying with the extremely complete and elab. 
orate rate rules of the Commission which means large sums of money 
spent for engineering studies. 

I think that I am not opposed to pretrial conferences in these con- 
tested matters which represent a smaller portion of the volume of 
business of the Commission. I just am not too optimistic about them 
and certainly not in the case where one of the involved parties’ sole 
interest is in delay which is also the situation. 

Mr. Lishman. Mr. Mann. 

Mr. Mann. Mr. Lishman, may I say that the point made by Mr. 
LeBoeuf is a very valid one as it relates to an application which may 
be filed. As a practical matter, we sometimes find that the staff, in 
considering an application and the papers filed in support of it, feels 
itself in complete good conscience and complete good faith bound by 
prior Commission policy and precedent dnd’ its own ideas on the sub- 


t. 

Let us take, for example, rate design. If an applicant is unable 
to meet the standards laid down by the staff with respect to that ques- 
tion, and again I illustrate by saying rate design, it is not inconceivable 
that you do not even get your application accepted for filing. 

As a consequence, you are not even in business. 

That poses a very serious problem. It is one thing to run a train 
once it’s on the track, but if you cannot get it on the track, you are in 
trouble, and it is to get the train on the track that I feel that it isa 
very important area in which we in the industry should have access 
to the Commission. 

May I just comment, since I am speaking further on a point raised 
by Mr. Rather which runs rather to the broader issues of the problem 
rather than a specific one. 

It seems to me that in connection with these policy matters which 
I discussed in connection with point I this morning that there is an 
area in which the Commission might itself adopt a policy of holding 
conferences just like this one, for example, in which it would invite 
segments of the industry to participate to get the various thinking 
in an informal way on these various important philosophical problems. 

I feel that in that way all sides of an issue could be heard informally 
and to the enlightenment of everybody, most importantly the Com- 
mission. 


Mr. Lisuman. Mr. Hall. 
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Mr. Hatt. That sounds like a pretty good idea with a little time 

think about it, Mr. Mann. I am interested in ee the policy 
on the question of the supervising Commissioner. It is the first time 
[have been privileged to hear both sides of the question. — 

Chairman Kuykendall said the system had been tried and found 


Se Ober drew a very comfortable picture of how it would work. 

Having heard both sides, I wish to cast my vote against the presid- 
ing Commissioner system. 

tis all. 

Mr. Lasuman. Mr. Cooper, do you have any views? Ws 

Mr. Coorrr. On the point about the access to the Commission, I do 
not think you can draw any rules on that subject. I think that Mr. 
Kallina’s view as to the little need for it should be confined strictly 
to very limited circumstances in the heat of a contested case and even 
then only on possibly certain issues in that case. _ 

Each of these proceedings goes through various stages. There is 
the filing stage, the time you are working up to the hearing, and 
various others, and it is only in certain limited parts of that case and 
as to certain limited issues, perhaps, where we should be excluded from 

ing to the Commission, and I do not think that there should be any 

exclusion at all. 

Mr. Lisuman. Mr. Rather. 

Mr. Ratner. On the question of the supervising Commissioners, I 
find myself in agreement with the chairman but for possibly different 
reasons. I favor anything that tends to keep the door open to the Com- 
mission; free access between the industry and anyone else to see the 
Commission. 

My concern about the supervising Commissioner runs to the human 
equation, if you like. 

I think that that would tend to develop a tendency to where more 
= might be given to one Commissioner’s views than otherwise 
would be, so that there would be a question of the other Commissioners 
deferring to a supervising Commissioner, and I would dislike seeing 
anything that tends to obscure the attention of the entire Commission 
ona matter. 

Mr. Hau. It was pointed out that I used the term “presiding Com- 
missioner” and I meant “supervising Commissioner.” I hope that was 
understood, Mr. Kuykendall. 

Mr. Kuyxenpau. I understand. 

Mr. Lisoman. You have heard the views of the members of the 
industry and the practitioners. I wonder if you have any comments 
that you wish to make? 

Mr. Kuyenpatu. I have just one thought on this suggestion on re- 

ing to supervising Commissioners. 

Mr. Connor pointed out that then the representatives and interested 
company could go to that Commissioner, that presumably ordinarly 
ee go to him to try to get their case expedited. 1 think very 

robably that Commissioner then would be sympathetic with them. 
tam sure he would because he would want to keep his business mov- 
ing, 80 that then he will endeavor to get that case moving fast. At 
the same time another company is going to another Commissioner who 
is supervising their case and asking for the same thing. I think that 
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would invariably almost always be true with the great volume of won} 
we have now, with the result that you would end up with five Con. 
missioners all pushing certain cases which they were supervising, 

Somebody has to umpire that and I think it is better the way itis 
I think you would create a lot of waste motion there and we had better 
leave it under one central direction as it now it. So much for that, 

I am interested in the suggestion about conferences with the indy. 
try on policy matters and I think there is a lot of merit to it. [og 
think of some problems that come up with it so far as the Commisgig, 
is concerned. 

First, what representatives of industry do you invite? There wij 
always be certain ones that you will overlook when you would hays 
to limit the number somewhat who would be greatly interested in the 
matter. They would be offended or at least severely disappointed i 
they were not invited. 

I do think that isa problem. Who would be in on the conferenges} 

Then we have the various segments. We have the producin 
ment of the gas industry and the pipeline segment and the distribp. 
ting segments. We would always have to be careful that we got al] 
three segments represented very probably, and in doing so we might 
leave out some of the parties most concerned. 

Secondly, and this is a political problem that I have and som 
people here will recall it, I have been accused and the Commission hag 
been accused when we have ever tried to do something like this of 
being subservient to industry and letting them tell us what to doand 
so forth, and not considering the views of the public. Of course, Ido 
not think there is any merit in that at all, but we probably would 
have that political criticism arising every time such a confereng 
took place, so that there are some difficulties with it. I do not mean 
to say that I veto the idea but it is not quite as simple as you might 
think at first glance. 

In regard to this business about ne so-called unwritten 
standards in writing, and out where everybody will know what they 
are, many of them are in writing. They are either in court decisions 
or they are in the Commission’s opinions and decisions and orders. 

Mr. Rather mentioned, and this is a good illustration, that the 
Commission has had certain standards about rate form and alloc- 
tion which are generally followed. I know Mr. Rather’s company has 
contended in the past and will in the future that they do not think 
that the standards we have there are proper. He thinks they should 
be modified. Maybe they should be. In other words, there are plenty 
of standards that we have that are standards today but will not b 
standards next year or the year after and you cannot apply standands 
rigidly in any case, as we know just by being lawyers. 

t seems to me that Mr. LeBoeuf is sort of asking for an advi 
opinion or a prejudgment ahead of time. I do not believe that it 
would be wise to get all these standards down in writing. I thi 
we would no sooner put them in writing than we would be erasing ot 
modifying a great many of them. 

I think the industry people are well aware of what they are and that 
it is better not to have them in writing but to have them in a condition 
where they can be adapted to particular cases and modified when 
necessary. 


RR a a i 
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Now, that is true of the standards I understood these people are 

‘ng about. ‘There are other policy matters which I think should 
be in writing and I believe that the Commission can do more in that 

in some areas than it has done. 

e have within the last year set up a series of numbers for policy 
statements and I hope we can help the industry and guide them some 
by issuing policy statements now and then on various matters. It is 

too easy. 
pe aoa on we first got the producers under our regulation that I 
was strongly advocating that we throw a little light on the subject 
and issue some policy statements. I had in mind some things that I 
thought should go in there. The majority of the Commission would 
not goalong with me. 

Looking back on it, I think we both were partially right. I think 
alittle bit of what I had in mind could have been said but other things 
would have probably caused more confusion and more resentment 
and would have been considered to be prejudging of issues that should 
have been tested out in the courts ahead of time, that it probably was 
wise that we did not attempt to do any of it although the industry 
was left in a great state of uncertainty and turmoil. 

I think the opportunity for policy statements and putting down in 
writing these certain standards is much more limited than some of 
the discussions here would seem to indicate. 

Mr. een AD Do any of the other members have any views on this 

ion ? 

Mr. Kallina? 

Mr. Katxuva. Mr. Lishman, I would like to elaborate on a point 
which Mr. Connor mentioned in passing which I think is very impor- 
tant as far as this record is concerned. 

Mr. Connor mentioned the fact that during his tenure with the 
Commission it was fairly common for members of industry to come 
in and talk with the supervising Commissioner or one of the other 
Commissioners and then the key point was that at such conferences 
customarily the Commissioner would invite in the representatives of 
the interested staff organization. 

I would like to say that that is being done by the current Com- 
mission and has been done by all of the Commissions as far as my 
tenure with the Commission is concerned. I think that is very effec- 
tive in that, for example, Congressman Bennett at one time arranged 
aconference to discuss with the Commission the problems with respect 
to bringing gas into the area which he represents. We sat around 
with the various representatives of the area and discussed that with 
illmembers of the Commission present and the principal staff mem- 
bers involved, and I think it was a very interesting and enlightening 
conversation and that the members of the constituency of Congress- 
man Bennett left there with a much more wholesome view of the 
problems involved. 

I think that on occasion somebody will come in the Chairman’s 
fice and want to discuss a proposed or pending matter and he will 
invite Mr, Gatchell and me or maybe a couple of other members of 
the staff and I think that the public feels they are etting a service 
z there in the presence of a member of the Commission they 

get an explanation, shall we say, from the principal staff mem- 
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bers as to the why’s and wherefore’s of the various matters that my 
come up; why cannot their case be heard now or why must their ; 
plication not be set for hearing for such a length of time; or, in 
words, get a first hand explanation from the responsible staff mem 
and I would encourage that the members of the Commission continyg 
that practice because I think we should give that service to the public 

When I refer to no contacts between the outsiders and the member, 
of the Commission, I would deviate to the extent that I say that tha 
type of contact to which Mr. Connor referred is, in my hate very 
desirable. 

Mr. Fournier. Mr. Lishman, I should like to ask Mr. Kallina jy 
respect to the reference to the conference with Congressman Bennett 
if members of the industry were invited to be present at that cop. 
ference. 

Mr. Katina. They were there. 

Mr. Fournter. They were? 

Did anyone from our company receive an invitation? 

Mr. Kaxurna. I do not know. I did not arrange the conference, 

Mr. Fournter. We happen to operate very close to that area, 

Mr. Hat. So do we, Mr. Fournier. 

a eee Mr. Gatchell, do you have something you wanted 
toadd ¢ 

Mr. Gatcue.u. Mr. Lishman, certainly the discussion which you 
have had today would indicate that the Federal Power Commission 
certainly is not under the control of the industry and I hope it never 
gets under the control of the industry. 

In topic No. IV, you are discussing our efficiency and one phase of 
that has not been mentioned although Mr. Kallina had put into his 
written statement an observation that I was going to discuss it. That 
is the court cases. 

Sometimes the applicant company takes the Commission into court; 
sometimes an intervener appeals. 

After the Phillips Petroleum Co. decision on June 7, 1954 (341 
U.S. 672), the number of court review petitions substantially increased 
in number and difficulty. As was to be expected from the general lan- 
guage of the Supreme Court in that decision, it was necessary for the 
Commission to spell out the jurisdictional authority over independent 
part ae of natural gas which the Supreme Court said was carried 

y the Natural Gas Act and to apply it in specific situations which 
could be tested by judicial review. We have pretty well run the gamut 
judicially, and these questions no longer come up to any extent. But 
they were extremely troublesome for the first few years. 

The other controversies with producers relate to the matter of rates 
Many of the producers question the applicability of the Commission’ 
rules to their rate contracts. By reason of the individuality of each 
producer sale, it is the practice in the industry to make individul 
sales contracts. The Commission has accepted these producer sales 
contracts as rate schedules for the purpose of the Natural Gas Act 
without requiring the sales prices to be stated in tariff form compar 
able to the rate tariffs of interstate pipelines. This inevitably led to 
many court decisions in which the Commission was uniformly su 
tained but which nevertheless consumed a great deal of time. . 

The producers also challenged the authority of the Commission 0 
satel increases called for under their sales contracts and challen 
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the dismissal of rate increases for failure of the producers to submit 
yidence Which in the judgment of the Commission warranted the 
increases requested. They also challenged the right of the Commis- 
gion to impose rate conditions in issuing certificates of public con- 
venience and necessity for producers to start or to continue in service 
ghich the Commission said could not be abandoned after June 7, 
194, without the approval required by the Natural Gas Act. Some 
of these in the consumer areas, on the other hand, have likewise 
taken the Commission into court where the Commission refused in 
some instances to attach rate conditions to certificates when the con- 
sumers though that the situation required it for their protection. 

During the last 5 fiscal years there have been 122 court decisions on 
Commission orders issued in 162 dockets. There has not as yet been 
any appreciable lessening of the number of court cases, for it will take 
a hittle time to convince the producers that the Commission is acting 
within its statutory authority. The shift has been principally in 
emphasis from jurisdictional questions to highly refined controversies 
over details of regulation. This is the same pattern which was fol- 
lowed first by licensees under part I of the Federal Power Act, then 
by interstate electric utilities under part IT of the Federal Power 
Act, and next by interstate pipelines under the Natural Gas Act. 
This is not only an understandable challenge of newly asserted regu- 
latory authority but in my opinion is a necessary part of the demo- 
cratic process of conforming governmental controls to the explicit pur- 

for which they are designed by Congress. 

I thought you should know something about our court work be- 
cause in my opinion, having gotten this terrific load of court cases 
behind us in connection with producers, we will find less difficulty 
on that end which should mean expedition of our cases before the 
Commission. 

Mr. Sprincer. May I ask a question? 

Mr. Lisuman. Mr. Springer. 

Mr. Sprrncer. This morning I listened closely to your recommenda- 
tions or partial recommendations as to where you thought the com- 
mittee might be helpful in legislation. Let me review to see if I 
widerstand you correctly. 

You said that you felt that if we came up with some kind of legis- 
lation which would be in the field of the contested cases with reference 
tocontact we could be helpful; and that if we came up with possibly 
sme other form of legislation, and I do not know whether stringent 
# not stringent, which had to do with rulemaking and what you 
could do in those cases, we probably could be helpful and construc- 
tive. I took it that the remainder of the jurisdiction that the Fed- 
eal Power Commission would have should be nonregulated, so to 


| speak, because those would be strictly ex parte proceedings. 


Mr. Garonet. I would not call them nonregulated, Mr. Springer. 
wee say that I do not believe they require any further statutory 
contro, 


Mr. Sprtnerr. So that, really, then, you have divided the domain 
of the Federal Power Commission for this legislation into three com- 
partments as I take it: First, the contested cases where we might do 
something to help you; second, in the field of rulemaking which we 
might have some kind of constructive legislation for, and you are not 
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saying what that is but you felt that maybe we had a place in that 
picture, and then there is the third compartment which is in the nature 
of strictly ex parte and you feel that we would be detrimental tp 
impose regulation in that field. 

oI say that about as you said it? 

Mr. Garcuett. I sort of began on your third category where I do 
not wish to give the impression that I feel you would be detrimental] jn 
legislation but I do not feel that any further legislation is required in 
the third category where no objections are raised because in thos 

‘eases I think Congress has laid down the statutory standards which 
the Commission must follow and with no objection being raised by 
those who should have an opportunity and are given an opportuni 
to object to it, it seems to me that no further procedural safegiail 
are required. 

The other two categories, I think you have correctly stated what 
seems to me to form the essential framework upon which legislation 
‘dealing with ethics might be directed. 

Mr. Sprincer. I want toask another question. May I ask the Chair. 
man if you would substantially agree with what Mr. Gatchell has said 
he feels that our legislative attempt should be? 

Mr. KuyKkenbatu. Yes, I think you are concerned with the matter 
of contested cases where various parties have an interest and are be. 
fore the Commission insuring that those parties know exactly what the 
issues and contentions are and that contentions are not being made 
secretly that they do not know anything about. 

I do not quite subscribe to your theory that the best way to classify 
this is by using this term “rulemaking” to include one class. As you 
and I would understand the term as laymen, I do not think we would 
have any trouble with it, but as it is used in the Administrative Pro- 
cedure Act, I think it gets confusing, and I would suggest that this 
committee in considering possible legislation not legislate within the 
framework of the Administrative Procedure Act but define your om 
matters rather than trying to accept those definitions. 

- Mr. Springer. In other words, what you are saying in this second 
class which I have described and Mr. Gatchell has generally as rule 
making you would define that area more specifically in any legislation 
which we might pass. I think that is at least one constructive su 
tion that has been made on what the committee might do. It wouldbe 
helpful in this whole question of influence. 

Mr. Gatonett. Mr. Chairman, may I just suggest something? 

The CHarmmMan. Yes. 

Mr. Gatcnueryi. I don’t know whether you were here when I dis 
cussed rulemaking this morning to which Chairman Kuykendall re 
ferred and I am in agreement 100 percent with him on it. I think 
the Administrative Procedure Act and rulemaking bear on so many 

of your problems, but when you get to general rulemaking, rule 
which have applicability in the future to a class or type of company, 
you may there be affecting some very substantial property rights ot 
right of operation, if you might call it that. It is because there are 
large interests involved in all of these six regulatory agencies with 
which you are dealing in this present hearing that I am concerned 
that’ you do not tie the Commission’s hands too strongly in ¢ 
broader rulemaking function which it must carry on. It seems tome 
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the Columbia Broadcasting System case to which I referred is a 
perfect illustration that an agency can, by a rule, set up something 
which ties a company’s hands and prevents it from doing something 
or requires it to do something else and substantially affects rights, 
pat nevertheless the public interest that is involved is so paramount 
that you go beyond what you would do m a case where there are just 
one or two parties involved. \ 

You go beyond that and you deal more in what you might call leg- 
jative considerations than you do when you are dealing with the 
two parties, although even in dealing with two parties I do not think 
the ission can, nor do I think that it has, overlooked the public 
interest which runs throughout our regulatory process, i 

Mr. Sprincer. There is one thing which you have brought to mind 
on which we have not dealt, and that is that a substantial part of your 
business is ratemaking; is it: not? 

Mr. GATCHELL. Yes, sir. 

Mr. Sprincer. Generally speaking, in ratemaking will you or mem- 
bers of the Commission talk ex parte with the parties ? 

Mr. KuyKenpDALL. No. 

Mr. Sprincer. Do you mean to say never? 

Mr. KuyKenpDAti. Not about the merits of the case. After it is 
known that there are other interested parties in the case, we would 
not talk about the contentions that certain parties wish to urge upon 
wor the conclusions that we ought to reach. 

Mr. Sprincer. Take this example, more specifically, Mr. Chairman. 
Suppose that a pipeline files a request for an increase in price. There 
are no other interested parties. We will say that nobody enters an 
objection on the record. Let us assume that. That probably is not 
true very often, but suppose that they do not. Would you feel that 
you should talk to the ee company about that ex parte? 

Mr. KuyKenpatu. I would, if it is clear that there is nobody else 
in the case who wishes to make any contentions or be heard. I think 
then if that is definitely the fact that there would be no reason why 
I should not listen to what some representative of the company 
wanted to tell me. 

Mr. Sprincer. I want to make this a little different. I mean talk- 
ing with them outside of the record that is made. 

r. KuyKenpau. In a case like that there would be no peering 
Mr. Springer. There would not bea written record made. We wou d 
act.on the advice of our staff, through memorandum of the staff to 
usand without a hearing and with no further record, and I do not 
see there that it would be objectionable for us to listen to some repre- 
sentative of the company. 

Mr. Sprincer. You may be right. I might just be talking about 
smanties here, but actually in that instance, even though there is no 
objection raised, Mr.’\Chairman, is not your other party which we 

say is not.entered on the record, but which you have a duty under 
thelaw to protect the publie interest ? 

Mr. Kuyxrenpatw. Yes. 

Mr. Srrincer. Do you think in that case you should talk with the 
company about that particular case even though you are. there to 
protect the public interest? I am talking.about.a record that is made 
when there is nothing there to indicate what was said even though 
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there is a public interest involved and that is the only interest othe 
than the interest of the company seeking the raise in rates. 

Mr. Kuykenbatu. Well, the ommission, true, is there to represent 
the public interest. What the representative of the company might 
say might be in furtherance of the public interest. In fact, 
gently, it is. All the contentions these companies make are not cop. 
trary to the public interest. 

Mr. Sprincer. I understand that, but I would say that the intereg 
of an attorney appearing before you seeking a rate raise would cep. 
tainly be a selfish interest, not meaning selfish in the worst sense, but 
interested in their own interest to get that raise ? 

Mr. Kuyxenpautu. When I say if there is no other party involved 
in the case at all, I would not object to talking to a person. I dont 
mean that I would accept everything he says. He might say some 
things that I would question, and I might ask the staff about it. 

Our staff, before we decide it, would have gone into the matter 
thoroughly and be able to tell me whether or not they thought what 
he said was true. 

Mr. Sprincer. In other words, your staff made some investigation 
and that is the record, is it not, together with the recommendations 
made by the attorney for the company. 

Mr. Kuykenpatu. Yes, the sm and files become the records in 
that case, and the staff memorandums. 

Mr. Sprincer. Therefore, if this legislative committee came al 
and investigated that particular case and said, “We wonder whether 
or not this rate was deserved,” the only record you would have would 
be the record which the staff made in the particular case; would it not! 

Mr. Kuykenpatu. Yes; it would be the application that the com- 
pany had filed which under our rules must give a great amount of 
data, and a memorandum from the staff analyzing that data for us, 
We would have records and files which would sustain the commission’s 
action. 

Mr. Sprincer. But it is your feeling, at this time, that there would 
not be anything unethical in the Commission talking with the attorne 
for the company even though it might not be on the record? Am | 
right on that ? 

Mr. Kuyxenpat. That is true. If the time for people to intervene 
has gone by, and I know that there is no other party interested in it, 
I think then the real reason for not having these ex parte contacts 
has gone by, does not apply. Now, I don’t care to have those contacts 
very often. If these people get in the habit of running to a Com- 
missioner on every little thing they use up all our time. I want them 
to do most of this discussing with the staff. I do not see any im 
propriety in such a case where we know there are no other interested 
parties involved to listen to a representative of the interested Bye 

Mr. Sprincer. On this question, I will end, Mr. Chairman. For i- 
stance, suppose that in a court case, talking about a court having been 
a judge, even in a matter so small as a divorce where it is a noncon- 
tested case, I doubt if a judge would ever seriously entertain talking 
to an attorney even though it was a noncontested case in which the 
other party was not represented. I think his only justification would 
be a record which has been made and which he does introduce into 
the evidence and you have to prove that the divorce action can 
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on the evidence under a particular section of the statute before it can 

granted. I do not believe that a judge would talk with the part 
even though the defendant was not present and was not represented. 
This may be because, in your instance, there are so many factors you 
have to have which they only can supply, but I would think that any 
eonversation would be on the record. 

Mr. KuyKenpa.u. I am contemplating a situation where there 
would be no trial, no hearing, and, of course, in a divorce case there 
alwaysis. There always has to be. 

Mr. Sprtncer. There always is a hearing. 

Mr. KuyKenpa.u. I am contemplating these situations where we 
jnow that there will be no contest and where the Commission acts in 
an administrative matter not after hearing, but only after becoming 
convinced through its staff and through the records and files of the 
Gommission on the case. 

Mr. Serincer. That is all, Mr. Chairman. 

Mr. Garcuett. Mr. Chairman, may I bring out one further thing? 
The gentleman from Illinois may have overlooked this. When an 
application for rate increase is filed, the Commission has 30 days 
within which to decide whether it will suspend that increase. Dur- 
ing that time, the staff may, and frequently does, contact the com- 

y to find out something further in support of or in explanation of 
e rate increase. Now, those contacts by the staff are made very 
informally. 

Our time is so short that we have to do it that way. We always 
have in mind that the party we represent is the general public, the 
consumers who ultimately have to pay for the gas that is sold, so that 
what we are looking to is to see that those companies do not do those 
things which are improper, and the staff gives to the Commission 
a report which is drawn with the interests of the consuming public 


inevery instance. 

Se iecncrn. May I ask this supplementary question? In those 
cases where it is noncontested does your staff make an independent 
investigation other than the figures and facts that are supplied by the 


ar Gs 

r. GatcHELL. I cannot answer that generally. Frequently, we 

use just the figures that the company has, but many times they have 

iven us other figures because our records are kept up day to day by 
many filings and things that go on so that when they do come to a 

rate increase what is presented in the particular document is not all 

by any means that we have available for advising the Commission. 

We mequantty have other sources right in our files that we have 
obtained from the company and from our own investigations which 
pertain to it. 

Of course, we use that, whatever we think will be of assistance in 
giving the Commission a complete statement of facts. That is all that 
we try to do and then they decide whether or not they will go ahead 
and.suspend or permit it to go into effect. 

Mr. Sprincer. In this case there is a contest. We will say that a 
rate increase is requested and proper proceedings filed and we will say 
the city of Cleveland objects out tha city of Akron objects. Then, 
in that case, do you talk with the company about any of these facts, 
either the staff or the Commission separate from the record? 
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Mr. Gatouety. In a contested rate case ? 

Mr. Sprincer. I am talking about in this particular instance where 
the company asks for a rate increase and the city of Cleveland, which 
is being served, objects to it and the city of Akron objects. It then 
becomes at least one petitioner and two objectors. Do you or any of 
your staff then talk with the company about any facts or figuies} 

Mr. Gatouet.. We try to get what information we think is neggg. 
sary for a complete independent staff analysis of what is proposed and 
we go to the companies and get figures out, without telling them just 
exactly what we have in mind quite frequently, because we want to 
supply what looks to us like a deficiency and to give on the hear 
record a complete statement so that we will frequently talk not onj 
to intervenors like that or to the applicant but we will talk to thog 
other people ex parte. 

Mr. Sprincer. You will also talk with the city of Cleveland and the 
city of Akron if they request-it ? 

Mr. Garcue.u. Most certainly ; yes, sir. 

Mr. Sprincer. That is all, Mr. Chairman. 

Mr. Katirna. If I may, Mr. Chairman, I would like to add ong 
further point. We conduct these studies and verifications of the com. 
pany’s findings and then any of our findings and any data which we 
prepare for the Commission, not the staff memoranda, but any exhibits 
prepared for the Commission are served upon the city of Cleveland 
and the city of Akron as well as on the petitioner. 

The Cuarrman. All of this information that you describe that you 
are seeking is additional information to go with what you al 
have filed with the certificate. It is not any part of the decision mak. 
ing process, is it ? 

r. Gatcuey. In the last case presented where there is a contest, 
the only way that the Commission gets the staff’s views are in the 
open hearing record ae witnesses and exhibits that are subjected 
to cross examination just like any other bit of evidence. It is right all 
out on the open hearing record. That is the contested case. 

The Crarrman. You mentioned a moment ago, Mr. Gatchell, that 
the responsibility of the staff was to the consuming public to see that 
they obtain gas at a reasonable rate, to which I would agree that that 
would be your duty. 

Do you consider that that is as far as your responsibility t 

Mr. Garcuety. Certainly not, Mr. Chairman. I do not see how the 
public can be served by a company which is not in good financial shape 
so that we have recommended increases for which the companies have 
not asked because we thought that they were entitled to them. _ 

If a company is not in good financial shape, that is of no benefit to 


anybody. 

The Ciektita Then you would agree with the statement that it is 
also the responsibility of. the staff as well as the Commission to s% 
that the companies are in sound financial condition and to promote 
the development, the exploration of this product that is used by the 


company ? 
r. Crate: Yes, and improve the service, yes, sir. Absolutely. 
The CHAmman. Fie nee n 
Mr. Fournier. Mr. Chairman, since this probably is the last state 


ment I will make ‘today in this proceeding, I should like to take the 
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opportunity first to congratulate your committee on the constructive- 
yssof this panel discussion. , 
The comment that I wish to make relates very closely to the concern 
ou have just expressed and Mr. Gatchell also expressed for the 
gnancial integrity and soundness of the industries that are being reg- 


If you will bear with me for about 2 or 3 minutes, I should like to 
ouch upon that subject because in my capacity as financial officer of 
dle Eastern, I am very close to the financial community, and it 
falls to my task to raise the money that our company needs for the 
construction projects we have and it also falls to my task to 
resent the company in our relations with both institutional and 
investors. 

J should like to call your attention to the fact that although the 
federal Power Commission, in my judgment, has tried to conscienti- 
ously do a good job of regulation, and I am now talking about the 
Natural Gas Act, the fact remains that there have been great areas of 
entroversy that have grown up which you yourself, Mr. Chairman, 
have attempted to correct by legislation and unfortunately have so 
far not succeeded in passing a bill which secured the signature of the 


President. 

The CuarrmAn. I would not want it to be overlooked that we man- 
aged to pass the bill. 

Mr. eer. We recognize that, sir. I should like to call your 


attention to the fact that the investment community has been greatly 
disturbed in the course of the last 2 years, to my own personal knowl- 
to the future of the natural gas industry. 
“hen the Memphis decision was handed down by the court of ap- 
the institutional investors particularly were very much concerned 
shout the then condition of regulation and what that decision meant 
tothe companies in which they had very large sums of money invested. 
Inthat respect, I think it is commonly know that for the last 14 years 
billions of dollars have been poured into the natural-gas industry. 

Now, then the Memphis decision was decided by the Supreme Court 
and reversed, there was a feeling that the uncertainty that had existed 
was past, and a feeling of buoyancy took place all through the finan- 
dal community, and it was very helpful to the natural-gas industry, 
but for the last many months since that decision I see plenty of evi- 
dence of the fact that the financial community is very much concerned 
about the future of the natural-gas industry and they have great fears 
astothe present regulatory situation. 

T think, even though the Commission must have knowledge of this 
fact, that part of the reason for it is in the somewhat inflexible stand 
atds adhered to, I am sorry to say, by the staff of the Commission, and 
ett a great problem to the Commission itself, in view of 
the inflation and changed circumstances, and particularly particular 
circumstances of the production phase of the natural-gas utility, of 
the natural-gas industry. We have been in a bull stock market now 
forsome time.. In the last year and a half, however, natural-gas secu- 
nities have gone against the trend, and, when it comes to raising money, 
senior money, you will find that an A-rated bond of a natural-gas com- 
pany will sell at a lower price ot at a higher yield, a higher interest 
ost, than a similar bond of an electric utility company. \ 
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I say that condition is not wholesome, Mr. Chairman, and | feel, 
therefore, returning to the beginning of the statement that I 
that I think this particular proceeding is a constructive thing if it 
does no more than provide an opportunity to reappraise some of 
standards and some of the policies of the regulatory institution, th 
Federal Power Commission mainly on the staff side. 

I think the Commission has been trying to meet some of these prob. 
lems, but you still have to face up to them, because once you loge the 
credit standing of the industry, then we will go the same road tha 
the railroads went and for the same reasons. 

Thank you. 

Mr. Connor. May I ask a question of Mr. Fournier, Mr. Chairman! 

The Cuarrman. Yes. 

Mr. Connor. Do you have specific reference, Mr. Fournier, to the 
adherence by the Commission rigidly to the 6-percent rate of retur 
in view of the rising costs ? 

Mr. Fournier. I am referring not alone to the position of the staf 
on rate of return which has been unduly inflexible. I am refer 
also to the position of the staff on field price and in both producer 
price of gas at the wellhead and the pipeline companies’ price for its 
own produced gas, the position of the staff of the Commission with 
reference to the treatment of depletion and intangible well-drilling 
benefits in rate cases, and so forth. 

I could spell them out at greater length. 

Mr. Sprtncer. Might I ask one question, Mr. Chairman? 

The Cuarrman. Mr. Springer. 

Mr. Springer. Mr. Gatchell, I will ask you this. 

Has the Supreme Court laid down rules of what a Commission 
may do in a regulatory matter with reference to the earning rate! 

Mr. Gatcuetyi. Well, the Supreme Court has not fixed any precise 
rate. They have said that certain rates of return were perfectly OK. 
They have not as yet—and I hope they never will—said, however, that 
only 6 percent may be earned. That matter is left flexible for the 
ee agency itself to decide. 

r. Sprincer. I am only referring now back to Justice Holmes 
decision which, as you know, is an old one wherein he referred to the 
6 percent. 

Mr. Garcuety. Yes, sir. 

Mr. Sprincer. Has that been modified by the Supreme Court in 
subsequent decisions ? 

Mr. Gatcuett. We have had cases up before the Supreme Court 
614, and I think there was one up 614 percent, one of the other agen- 
cies, so that they have gone over a 6-perdcent return ; but, on the other 
hand, the Federal Power Commission has allowed as much as 9 per- 
cent to some of the producers. 

I think Mr. Fournier is talk about a 6-percent view of the staf 
onthe interstate pipeline companies, is that right ? 

Mr. Fournier. I might add that in our last rate decision handed 
down by a trial] examiner and supported by the staff, which is only 
a matter of 6 months old, in the face of the extreme rise of the cost 
of money they recommended that we be allowed 534 percent return. 

Mr. Gatcuett. Was that not for a locked-in period where your 
costs have already been incurred and everything was known, your 
revenues were known ? 
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Mr. Fournier. It was based on a previous decision of the Commis- 
on, Mr. Gatchell, which related to a test period going back to 1952 
and we are now in 1959 and the period went from January 1, 1955, 
until September 30, 1958. a 

Mr. GarcueLt. But it was not dealing with present day conditions. 

Mr. Fournier. It certainly affects our ability to raise money today. 

The CHairMAN. Gentlemen, does anyone else have any comment you 
wish to make ? , 

Mr. Kuykenpatyi. Mr. Chairman. 

The Cuarrman. Mr. Kuykendall. 

Mr. KuyKenvat. First I intended to have further discussion with 
Mr. Fournier but I think I will not because that case of his company 
is pending before the Commission and, although I might be able to 
discuss it abstractly, probably anything I said would be construed as 
my Views for certain in that case. LMA 

[ would like to say this in regard to what Mr. Springer has beer 
asking about and he has referred to the judicial process in a divorce 
ase. Maybe I could clarify our work to you by explaining it this 
way. We have adversary proceedings where various parties raise 
divergent contentions and differing contentions, but our function in 
these proceedings is really not to umpire an adversary proceeding but 
tofind the facts. It is a factfinding proceeding. If parties come in 
who are in dispute, we have hearings so that we can get their various 
contentions on the record. 

If there is nobody to come in and dispute, then the Commission and 
its staff test the contentions of the moving party by the procedures we 
have outlined, which is a quasi-judicial and an administrative and a 
quasi-legislative process also and we test it not through a formal 
hearing but through getting information from the moving party, 

tting other information on our own volition, and always what we 

ve to do is protect the public interest, which is what distinguishes 
our work from a simple judicial matter. 

Sometimes we have a formal record of hearing with testimony of 
witnesses and exhibits but our goal in any case is to get the ultimate 
facts and base a decision which is in the public interest on them. 

The CuarrmAn. Gentlemen, does any other member of the panel 
have any comment on this or any other problem that has been dis- 
cussed this afternoon ? 

Ido want to say that I am very sorry that I was unable to be here 
for the entire time of the discussion, but requirements beyond my 
control would not permit. Consequently, I have not had the benefit 
of the full discussion, but will, I am sure, benefit by reading the record 
that you have made here today. 

Mr. Gatchell, you had a statement which I am sure you have dis- 
cussed extensively today. 

Would you like your full statement to be included in the record in 
theappropriate place ? 

.GatcuELL. Please, Mr. Chairman. I would appreciate that. 
The Cuarrman. It will be included at an appropriate place. 
Mr.Gatcuei.. Thank you. 

. Chairman, the Commission submitted a report on H.R. 6774. 
The Cuarrman. We are talking about these four topics here today. 

We are going to hold hearings on that legislation and that will go into 
the record at that time. 
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Since you mentioned that, have you also submitted a report on HR 
4800? 


Mr. Gatcueiyi. Iam working on that now. 

The Cuarrman. It came to you lon before the others did. 

Mr. Gatcuet.. I know that it did. e Chairman has been after 
me about that. I regret that I have not been able to submit my report 
to the Commission. It is a much more complex bill than the ABA bil} 
and I hope to have my recommendations up to the Commission for 
their consideration very shortly. 

The Cuarrman. How about other staff reports that you requir 
before you make reports, Mr. Chairman ¢ 

Have you had them in yet or do they all come through the Generaj 
Counsel’s office ? 

Mr. KuykKenbatu. On bills? 

The Cuarrman. Yes. Iam talking about H.R. 4800. 

Mr. Kuyxenpatu. That all funnels through the General Counsel 

The Cuatrman. We can expect a report within a reasonable time! 

Mr. Kuykenpatt. I certainly hope we can. You can, Mr, Chair. 
man. We will have a report up in the near future in plenty of time 
for your hearing wherever it may be scheduled on that legislation, 

The Cuarrman. It is going to be my intention to set hearings on 
the specific legislation as soon as the schedule of the committee will 
permit. We have some other hearings which have been set which will 
carry us beyond the 4th of July. I certainly hope that at the end of 
the month of July that we will have time to hold some hearings on 
those specific bills. We will try to get ready for them to clarify 
some of the feelings and, I think, misunderstandings. 

I threw out a general invitation to everybody 5 months ago to take 
that apart in every way you wanted and see how much of it can sur 
vive or what might be better to substitute in part if not in toto for it, 

As I stated yesterday, it is quite apparent to us from our study of 
this problem over a long period of time that most everybody seems 
to think that there is something that needs to be done but when we 
get down to specifics in trying to do something so many try to dig up 
all kinds of reasons why nothing should be done. That is just not 
a consistent position. 

I think there is enough wisdom among the practitioners and in the 
Government and with this committee and the Congress to come up 
with the right kind of an answer. 

As I said this morning, the lives of people are affected by it. 

We also have a report from the Federal Power Commission pu 
suant to request as to the organization of the Commission, and the 
workload, and so forth. 

Without objection, that will be included. 

I believe you advised me that certain organizational charts will b 
coming up right away and they will be received for the record, too. 

-(The information referred to follows :) 


FEDERAL POWER COMMISSION, 
Washington, June 11, 1959. 
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Hon. OREN Harris, 
Chairman, Special Subcommittee on Legislative Oversight, House of Rep 
resentatives, Washington, D.C. 
Dear Mr. CHAIRMAN : The Commission will be glad to provide the subcommittee 
with Federal Power Commission’s organizational and functional chart and of 4 
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Division of Budget & Finance 


Coordinates and performs necessary centralized budjet 
+» which include: budget 
preparation and justification; lieison with the Bureaw of the 
Budget on budgetary satters; fiscal ane cost accounting: pay, 
leave and retirement functions (other than counse! ling); au- 
dit and certification of vouchers; receipt and disposition of 
collections; payment of creditors, settlement of claims and 





and fis 


related functions. 


Division of Personne! 


Coordinates and performs necessary centralized person- 
ne! management activities, which include: position classi- 
fication; employment; placement; testing; employee deve! op- 
ment and training: personne! relations; performance rating: 
health and safety: liaison with the Civil Service Com 
sion: preperation of reports and statistics; seintenance of 
personne! files: personne! security satters and related 





functions. 
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offices, & programs, internal procedures and work met 
the Commission and sakes recommendations thereon to Gureau and 
Office Chiefs and the Executive Director for use by the Commis- 



































OFFICE OF THE SECRETARY 


Under direction of the Commission and subject to its broad 
‘ perfores customary duties of a secretariat and additional 
as assigned. Determines necessity for Commission action; 
Prepares agenda, attends seetings anc hearings, and prepares ain- 
utes; promulgates orders and other officia! acts; author iz 
tial release of informati has custody of seat; acts 
between Commission and parties; conducts, reviews, and signe off 





clal correspondence; publishes and serves documents; schedules 
hearings and supervises hearing calendar; passes wpon petitions 
for extensions of time for doing acts required ty rule or order: 
eccepts service of process on behalf of the Commi on; receives 
pleadings and as necessary rejects filines for non-conformity with 
rules or statutes, prescr ites time for filing answers to oleadinys, 
and waives requirements of ru when consistent with public in- 
terest in « particular cuse; serves as liaison with Federal Regis- 
ter; advises Commission in satters of procedures, precedents, and 
revisions of rules of practice. 





OFFICE OF SPECIAL ASSISTANTS TO THE COMMISSION 


Furnishes such assistance, with 
the Office, as the Commission or an 
require in the preparation of opinion 
documents--including research, the analysis of 
sions, the preparation of summari 
Grafting of éocusents 
actions. 






ividwal Commissioner aay 
orders, and other legal 










OFFICE OF ADMINISTRATION 


Studies, in cooperation with the heads of the wure 











OFFICE 


Serves as «@ liaison 
of public inforeation; 
wission activities: prep 
brought before the Commi 


sion and the Chairman in adjusting programs, policies and proce 
éures 0s may be necessary to most effectively accomplish the re- 
spongibilities and functions imposed upon the Federal Power Con- 
sission Ly the Federal Power Act and Netura!l Gas Act and other 
applicable legislation; plans, directs and serforms the necessary 
centralized adai rative functions of the Commission including 
personne! administration, budyet and fiscal senajement, passen_er 
traffic functions, erocurement, property accountability, space 
acquisition and contro!, printing andduplicatin,, draftin,, oroc- 
and mails, reco adeinis tive 
facilities and other general administrative servic insures 
coordination of administrative staff programs and services with 
current and anticipated requirements of the operatin; wureaus and 
offices. 









ity: recommends 
sale a 









the Commission. 
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Division of General Services 





Performs « wide variety of howsekeeping functions which 
include recei spatch and contro! of correspondence; 
records administration; srocessing, contro! and custody of 
dockets and al! formal filia 
ance of supplies and equipment : 
passenjer traffic services: drafting: printing and dupli- 
cating; stenographic and sessenyer services and related func~ 
trons. 











The Library 





Collects, organizes and preserves printed and pub! ished 
materials in the fieles of electric power and satura! gas, 
for use of the Commissioners, the FRC staff and part heaving 
an interest in satters Vefore the Comission; furnishes ref- 
erence and research services and routes periodicals to the 
Commissioners and staff mesters of the Federal Power Commis- 











































sion. 


BUREAU OF RATES AND GAS CERTIFICATES 


Perforas e!! engineering, economic and accounting work for 
the Comission in connection with rate proceedings wader the fed- 
eral Power Act and the ture! Gas Act; reviews and analyzes 
teriffe, rate schedules and contracts covering the transportation 
in interstate commerce of electric energy 
reviews and analyzes complaints, protests and 
petitions reyardin, services, practices and classifications uncer 
filed rate schedules; sakes econamic, accounting, engineering and 
geological studies relating to applications by Ratu Gas Com- 
senies for certificates of public convenience and necessity for 
new facilities and services, the abandonment of service and 


















satural-gas facilities, the estab! isheent of service areas, the 
teportetion or exportation of natura! gas, and for President Per- 
Sits for the imeortation or exportation of natural gas: reviews 





ané analyzes retes and charges filed by various Federal sarket ing 
agencies for approval by the Comission. 
















Perforas the work of the gureae 
the comprehensive development of ri 
tion of hydroelectric power and alf 
pares recommendations with respect 
Federal river developaent 


and geners! technical 


work serformed in the Kegional Off 
sion of Licensed Pp 
electric developrents to « comer 


ects on adap’ 





Responsible for the adainistration and enforcement of the 
Provisions of the Federal Power and wetural Ges Acts, end the 
duties delegated to it under the Flood Contre! Acts of 1998, 1939, 
1941, 199%, 1996, and 1988, Bonneville Act, Tennessee Valley Au- 
thority act, Fort Peck Act, Boulder Canyon Project Act, Stebdi)ize- 
tion Act of 1942, Executive Orders numbers 6202, 9328 and 9373, 
Rivers end Harbors Act of 1995, 1996, and 1948, and Acts of 1938 
and 1929 relating te Fleth: Ft, Apache and White wounteia 
Indian keservetions. 








Porevent to the provisions of Reorganization Plan Ho. 9 of 
1950, and subject to the general policies of the Commission, 
suthor ity vested in the Chairman to adwinister the functions of 
the Federal Power Commission. The Chairman has delegated to the 
Executive Director the eutherity te ect with respect to al! opere- 
tional and administrative setters and the responsibility for 
achieving the gost effective and economics! operation of the Con- 
sission within the policies estapl ished by the Commission and the 
objectives of the verious Acts under which the Federal Power Con- 
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Organizational and Functional Chart 





sission operates. 


OFFICE OF PUBLIC REFERENCE 





























ves as «@ liaison and contact for the Commission on matters 
: prepares announcements with respect to Com- 

all press releases snnouncing matters 
before the Commission and formal actions taken by the Com- 
collects, compiles and distributes information perteining 
tivit of the utilities; edits and distriputes al! Com- 
suant te statutory or other author~ 
oamends policies and procedures in connection with the 
other distribution of Commission publications; is respon- 
wniformity of style: formet and typography of 
ions and the sore important reports: collects end accounts 
y collected through the sale of publications; provides 

















ay review official dockets. file 
ff answers written and telephonic inquiries relating to al! 
of the Commission's activities and matters sending before 


Published 
ture! gas, 
se having 
ishes ref- 
Is to the 
rf Commis~ 


of River Basins 


of the sureau Of Power relating to 
ae for produc- 
Power and al! weoses; and ore~ 
with respect Sewer developrent st 
Gevelooment projects, including the 
ical supervision of this tyoe of 
jonal Offices. Advises the vivi- 
8 on adaptadility ef proposed hy“ro- 
8 comprehensive plan. 





Division of Licensed Projects 


Performs the work of the tures of Power relating to the 
roval of 
ter power » 


power-site land 
supervision of this type of work cerfor in the kegional 
Offices. 











OFFICE OF THE GENERAL COUNSEL 


Performs the legal phases of a!! activities of the Com 
sion. Prepares, tries, end argues al! of the Commission's ce 
vefore hearing examiners, before the Commission, and before the 
courts: 1 all applications and other filings and mak rec- 
ommendations in connection therewith: prepares memoranda, briefs, 
orders, and other legal documents; pr res annotations to the 
acts adrinistered by the Federal Power Commission; assiats in the 
Preparation of and renders legal advice to the Commission in con- 
nection with opinion ders, rules, end regulations: drefts 
legistetive proposals and reports on proposed legislation; repre- 
the Commission pefore c: ttees of Congress in 
nding legislation; a! research ané 
tes in lavesti compiles, prepares 
headnotes, edits, afd supervises the publication of the Commi 
sion's opinions and orders; prepares statutory notices for publ i- 
cetion and ce; renders legal advice and istence to the 
other offices, #ureaus end Livisions of the Commission: oreperes 
necessary correspondence and reports in connection with any end 
all of the apove matte 
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Responsible for matters 
oretation « ministration 
counts for Public Utilities | 
design of annual an¢ other pe 
financial and operating 
reporting on claimed cos 
by the Commission. 














BUREAU OF POWER 


of non-federal hydroelectric 
withdrawal and restoration of power site land 
tions relating te the comprehensive development of river 6 
eakes necessary investigations and preseres Comrission recomende- 
tions for power development et proposed Federal river develooment 
projects; estes allocations of costs of federal aul tiple-ourpose 
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size suitable for display upon an easel at the forthcoming hearings. The chart 
be sent to you under separate cover. 
The additional data requested are as follows: 





Fiscal year | Fiscal year | Fiscal year 
1957 1958 1959 ! 





cscs heron denen tse cecnsceenniabeemasenaicocics 5 5 5 
i (NR ‘7 719 835 

da bopccnciniseadibealiinoaion 1 1 
Taal LR $5,225,000 | $5,834,000 | $6, 932, 500 





———eeee—— 
1 Number on roll May 31, 1959. 
s Average number. 
Workload units of the major activities 





Completed | Completed | Completed| Pending 
fiscal year | fiscal year | through May 31, 





1957 1958 May 31, 1959 
1959 

Federal hydroelectric projects: Licensing-.......... 110 101 103 135 

Be river development projects_...............----- 32 23 23 72 
Natural gas industry: 

iy PEOUNES. . ..~---2----------~----=----- 403 431 337 256 

, independent producers. ..............- 1,043 1, 270 739 2, 210 

tl . 2.0 cnacceceneneesosccccenseces- 21 14 13 100 

Rate cases, independent producers. ............-..-- 32 53 81 1,710 





Plectric power industry: There is no significant volume of work units in the 
yarious subactivities considered to be meaningful for this report. This work 
consists, mainly, of rate cases, uniform accounting, corporate regulation, power 
requirements and supply, and gathering and analysis of basic data. 


Any further information you may require will be furnished upon request. 
Sincerely yours, 


JEROME K. KuYKENDAL, Chairman. 


The Cuarrman. Mr. Lishman, did you have anything you wanted 
toask further this afternoon ? 

Mr. Lisuman. No, sir. We have not gone into the areas of delay 
in Commission activities. 

We had very generalized comments. I assume that they will be gone 
into tomorrow morning. 

The Cuarrman. I think it would be helpful to have an opportunity 
for the other members of the committee to be present when those 
questions are raised so that, if there is nothing else then this afternoon, 
gentlemen, again with my thanks, I trust it will be convenient for you 
to be back for only 1 hour in the morning beginning promptly at 9:30. 

(Whereupon, at 3:30 p.m., the committee adjourned until 9:30 
am., Friday, June 19, 1959.) 
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FRIDAY, JUNE 19, 1959 


House or REPRESENTATIVES, 
SpecIAL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met at 9:30 a.m., pursuant to recess, in 
room 1334, House Office Building. 

Present: Representative Harris (presiding), Rogers of Texas, and 
Devine. ; 7 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Beverly M. Coleman, subcommittee attorney; Herman Clay Beasley, 
subcommittee clerk; and Jack Marshall Stark, minority counsel. 

The Cuarrman. The committee will come to order. 


MEMBERS OF THE PANEL 


FEDERAL POWER COMMISSION REPRESENTATIVES: JEROME K. 
KUYKENDALL, CHAIRMAN; WILLARD W. GATCHELL, GENERAL 
COUNSEL; CARL T. KALLINA, CHIEF OF BUREAU OF RATES AND 
GAS CERTIFICATES; AND EDWARD B. MARSH, CHIEF HEARING 
EXAMINER 


PRACTICING ATTORNEYS: RANDALL J. LeBOEUF, JR., NEW YORK, 
N.Y.; J, DAVID MANN, ROBERT E. MAY, BRADFORD ROSS, AND 
RICHARD J. CONNOR, OF WASHINGTON, D.C. 


INDUSTRY REPRESENTATIVES: C. WILLIAM COOPER, CONSOLI- 
DATED NATURAL GAS CO., NEW YORK; C. P. RATHER, SOUTHERN 
NATURAL GAS CO., BIRMINGHAM, ALA.; JOHN A. McGRATH, 
COUNSEL, NATIONAL COAL ASSOCIATION, FUELS RESEARCH 
COUNCIL, AND UNITED MINE WORKERS OF AMERICA; AND 
LESLIE T. FOURNIER, VICE PRESIDENT AND TREASURER, PAN- 
HANDLE EASTERN PIPELINE CO., NEW YORK, N.Y. 


Mr. McGratu. Mr. Chairman, my name is John A. McGrath of the 
frm of McGrath & McGrath. I am appearing instead of Mr. Hall, 
whounavoidably could not be here. 

I might say that the firm of McGrath & McGrath and myself 
is 4 member thereof are private practitioners before the Federal 
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Power Commission. We represent generally the National Coal Ag. 
sociation, Fuels Research Council, and in addition some railroads and 
the United Mine Workers of America. 

I have no particular statement to make at this time, but we do 
appear before the Federal Power Commission in most instances ag 
an adversary party. However I do not feel that we are particularly 
unwanted there, even though Mr. Marsh tried to drown me this morn. 
ing when he spilled water from his cup. Nevertheless, I will stay 
here and listen to what they have to say. 

Thank you, sir. 

The Cuamman. It could not be that he is a Methodist and is try; 
to make a Methodist out of you. 

Mr. McGratu. It is possible, sir. 

The Cuatrman. Does any member of the panel have a question 
that you want to ask of any individual except members of the com- 
mittee ? 

We do not want you to raise a question to us that we might have 
to try to answer, but if you have a question you want to ask either of 
Mr. Kuykendall or any member of the staff of the Commission or in- 
dustry or the practitioners, you may have the privilege at this time, 

Does anyone have a question ¢ 

If not, Mr. Kuykendall, I would like to ask a question or two pur- 
suing the line of questioning Mr. Springer asked yesterday afternoon, 

Do you consider your investigatory staff sufficient ? 

Mr. Kuyxenpatn. No, I do not, Mr. Chairman. 

The Cuarrman. In carrying out the administrative procedures 
under the policy that the Commission has pursued or is pursuing, do 
you have competent investigators to investigate applications and state- 
ments filed with the Commission by companies, or do you generally 
take the statements filed on their face ? 

Mr. Kuyxenpaut. No, they are not taken for face value without 
investigation as a general rule, I know. 

This problem you raise is one that we have discussed at considerable 
length with the Appropriations Committees of both Houses from time 
to time. We of.course were literally submerged with work when we 
got the Phillips decision in 1954 and we have asked for more personnel 
and more money since that time, and there have been several occasions 
when the committees seemed disposed to give us more than we had 
asked for, but I took the position that I didn’t think we could spend 
any more, simply because we could not get competent personnel. And 
our experience has indicated that that was so, that we could not pro 
erly have expended more because we couldn’t find capable people. 

The situation has improved greatly this year. We have been able 
to get particularly a good number 7, engineers and if we get the ap- 
propriation that we asked for, which was reduced some in the House 
and which we are hoping the Senate will restore, we will come closer 
to having enough personnel than we have had at any time since the 
Phillips case. 

I don’t recall the figures, but we have added a great number during 
this fiscal year and I think we can keep on doing it. 

The Cuatrman. They were included in the record yesterday. 

Another question on a policy matter having to do with the examin- 
ers: Are you in a position to state just what weight or degree is given 
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to the recommendations of the examiners who hear the cases and 
observe the witnesses¢ = 

Mr. KuyKennatt. I think it would be correct to say that we have 
sort of recognized the presumption that the examiner’s decision may 
be correct. We have a greater duty than an appeal at court would 
have in reviewing the examiner’s decision. There is really no legal 

resumption of correctness, although there may be some slight pre- 
sumption that his findings of fact are correct, but they are not binding 


8. 
i think Mr. Marsh explained that pretty well, although perhaps 
you were absent. 

The CuairmaNn. Iamsorry. I do not want you to repeat anything. 

Mr. Kuyxenpauu. Mr. Marsh pointed out that the examiners’ de- 
cisions are affirmed many more times than they are reversed. Some- 
times there is some modification to it and I think that is not unusual 
at all, because exceptions will point out sometimes the clear need for 
some modification. They are not binding on us. We have a duty to 
review his decision even though no exceptions are filed, but I think it 
would be correct to say that we sort of recognize that presumptively 
the examiner’s decision ought to be correct. 

The CuairMAn. Is the examiner available to the Commission and 
present for questions as to the contents of the record while the agency 
considers any particular case before it? 

Mr. KuyKenpatu. He is available. We don’t use him for that pur- 

very much. We generally go to the technical people who can 
probably find, more readily than the examiner can find, a particular 
point we want to verify. 

Mr. Marsh could answer that better. 

Generally that work is done by our apres) assistants and maybe 
they do go to the examiners at times. Mr. Marsh perhaps can tell 

ou. 

Mr, Marsu. In my experience they have not and I question whether 
or not they should. 

We feel that the hearing examiner’s initial decision is complete 
and as full as is necessary, and that there should not be any necessity 
for the Commission to discuss the matter further with the hearing 
examiner. I don’t know whether the Commission feels that way 
about it or not, but that has been the practice, and to the best of my 
knowledge, with perhaps rare exceptions, that practice has been 
followed. 

If the hearing examiner were called upon after he had written his 
decision to come in and defend it, which might well develop in such 
a situation, I doubt that his decision would be as independent and 
ms oe as it is today. 

. KUYKENDALL. We never ask the examiner to do that. 

I think it would be unwise to start any procedures where that might 
be the result. 

Mr. McGraru. When you waive the intermediate decision, Mr. 
Kuykendall, do you then consult with the examiner? 

_Mr. Kuyxenpauy. Yes, we have consulted with the examiner at 
times in that situation. 

The Cuairman. I did not have in mind permitting an examiner to 
become an advocate in any particular case, but I had in mind his being 
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available for consultation or further explanation of any part of the 
record. However, you and your staff take care of that? 

Mr. Kuykenpatu. Yes. 

The Cuatrman. And then you transmit the information to the 
Commission when they consider the case? 

Mr. Kuykenpat.. Yes. 

The Cuarrman. Is that the way it works? 

Mr. GatcHetu. Yes, sir. 

Mr. Rogers of Texas. Would the gentleman yield ? 

The Cuarrman. Yes. 

Mr. Rogers of Texas. Are there two different types of examiners? 

Is there a review examiner that reviews the primary examination 
before it goes on? 

Mr. Marsu. There is not, no. We have only one class of heari 
examiners and they all perform the same duties. They preside at 
hearings and they write decisions and that is all. 

Mr. Kuykenpatu. Further answering Mr. Rogers, I believe the 
Interstate Commerce Commission has employees which they call non- 
hearing examiners. We don’t have any such category. All ou 
examiners are hearing examiners. 

The Cuarrman. There is another problem that is brought to us 
constantly and we hear it discussed a great deal, and that is to what 
degree does the staff of the Commission have liberty and freedom 
in policymaking matters? 

Mr. KuyKenpatu. The staff is not to make policy, but to carry out 
our policy, which is enunciated either through our own orders and 
opinions, or through court decisions. 

It may be, and it is true, I think, that there are areas where new 
problems arise where the staff takes a certain position. The staff does 
not come to us during the progress of a case and say, “This is a new 
problem and we would like to know how the Commission feels about 
it.” I think it is wise that they don’t because they would probably 
get some haphazard advice from us which might ‘f regretted later, 
so the staff takes their own position at that time. 

We have explained yesterday the process we go through in arrivi 
at our decision afterward and how we use our staff in that asi 

The Catan. I would not want you to repeat it here this 
morning. 

Mr. KuyKenpnatt. I would just say that it is true that we talk to 
the top staff members in working out our opinions on these cases. 
We don’t get them in there to enable them to repeat arguments that 
represent their philosophy or represent what is in a brief or what 
has already been argued. We get them in there to pinpoint things 
in the record and explain some technical detail to us and what not. 

I know all industry feels that the staff gets the last communication 
with the Commission and has an effect on the Commission, but I do 
think if the industry will look back over, say, the last few years, it 
will find out that we have disagreed with the staff quite a number of 
times. 

The Cuarrman. Let’s stop right there. 

When do you disagree with the staff ? 

Mr. KuyKenpa.. In our order or opinion. 
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The CuarrMAN. Do you have any difficulty of the staff carrying 
out the policy of the Commission after you have made the decision? 

Mr. KuyKenpDAaL. No, by and large the staff will carry that out. 

As Mr. Kallina pointed out yesterday, he has had staff members 
who sometimes felt so strongly about some matter that they would not 
testify in a case because they didn’t agree with the Commission’s 

licies that have been enunciated, so he would get some other person 

o it. 
iiensstly feel that I have detected a reluctance on the part of the 
staff sometimes to carry out our policies, but I don’t think there has 
been any refusal. I believe that when finally the Commission has laid 
down a policy, the staff will follow it. 

At the present time we are ina state of flux on these producers. I 
am giving an example now. I am talking about these producer regu- 
jations problems. 

Most of us on the Commission have in testimony before committees 
on the Hill, or in speeches we have made, or in discussions with the 
staff, pressed certain philiosophies. I know I have. Most of the staff 
tomy knowledge are not following that philosophy, and I think that 
up until very recently they were bound by a court decision which made 
another approach necessary as a matter of law. 

In the meantime we have gotten another court decision or two 
which I think alters the situation and leaves some of these questions 
tobe an open matter. 

The staff seems to be on the same tack that they have always been on. 

I don’t criticize the staff on that. They have taken one approach 
and they have to organize their work and they have to give instructions 
to people lower down in the staff, and I believe the staff has the right 
to follow the views or the practices it thinks proper until such time 
as the Commission clearly, in an authoritative manner, tells them that 
they should not do that. And I think that the subject matter that I 
am discussing here right now is where most of this question has arisen. 

I could not say that I think the staff has acted inconsistently with 
Commission policy. I think they have acted inconsistently with the 
resent views of the majority of the Commission in some in instances, 
but in most cases they were doing it because they thought it was in 
accordance with law, and I did, too, up until recently when we got 
another court decision. 

The Cuarrman. I yield to the gentleman from Texas. I have used 
toomuch time anyway. 

Mr. Rocers of Texas. To follow out what you are talking about 
there, does that put the staff in a position to embarrass the Commis- 
sion if they disagree with them on a certain philosophy ? 

Mr. KuyKenpbau. I don’t feel embarrassed. I would not want to 
be exercising thought control over the staff and the staff is no good 
to you unless it gives you honest advice, even though it is contra 
toyour views. I mean if you havea bunch of yes-men on your staff, 
you won’t get any valuable service nor will the public interest be 
represented. 

Mr. Rocrrs of Texas. However, what I am talking about is simply 
this. I will agree with you about the yes-men part of the thing, 
but the responsibility of the Federal Power Commission lies with the 
Commission. If the staff is going to follow an entirely different 








302 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


course from the philosophy announced by the Commission, then yoy 
are permitting them to make policy rather than the Commission to 
make policy, are you not ? : 

Mr. KuyKenvatu. Oh, no; they don’t make the decision. We make 
the decision. 

Mr. Rogers of Texas. Yes, but that is the very point. 

When they present you with the brief, is it not possible that 
can so couch that in language as to create what would be embarragg. 
ment before the public ? 

Mr. KuyKxenpatt. I don’t think it is embarrassment. 

I may have in mind what you are thinking now, and this has ha 

ened to me, that if some Member of Congress wants to criticize the 
Comittidasion or criticize me, and if they don’t like some certain decision 
and they find out the staff took a contrary view, then they presumed 
that the staff views were correct and represented the public interest 
and that the Commission’s views were just the contrary. But I think 
that is just one of the things that a person in public life has to put 
up with. 
eur. Rogers of Texas. Suppose, though, that the matter got to the 
int where you could not get the staff to cooperate with you fully, 
What would be your position with relation to changing the situa- 
tion 

Would you dispose of the staff, or would you have to resign ? 

Mr. Kuykenpatu. You are talking about another matter now, 
You are talking about insubordination. 

Mr. Rocers of Texas. No, I am not talking about insubordination, 
I am talking about policy. 

Let me give you a firm example of it. 

Who is your top staff member? Whom do you consider your top 
staff member ? 

Mr. Kuyxenpati. Our Executive Director. 

Mr. Rocers of Texas. What is Mr. Gatchell’s position? Is he Gen- 
eral Counsel ? 

Mr. Kuyxenpauu. Yes. 

Mr. Rogers of Texas. What is his responsibility ? 

Mr. Kuyxenpatu. He is head of all our legal work. 

Mr. Rocers of Texas. Does he advise with you and prepare these 
— = in the final analysis is he one of the top men you are speak- 
ingo 

r. KuyKenpauu. He preeeies the briefs that are prepared, but he 
doesn’t advise with me or the other members of the Commission in 
doing so. 

Mr. Rocers of Texas. He does prepare the brief ? 

Mr. Kuyxkenpatu. Yes, or has them prepared. 

Mr. Rocers of Texas. For instance, Mr. Kuykendall, you haves 
situation right now where there is a conflict between the Commas 
and the staff on this question of gas prices, do you not ? 

Mr. Kuyxenpaty. Yes. That is really what I was oo 
So far as I can tell, a good majority of our staff members still thi 
we ought strictly adhere to the utility rate base method of regulating 

these producers, 

Mr. Rocsrs*of*Texas. You said you thought that they were? 

Mr. KuyKenpaty. Yes. 
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Mr. Roaers of Texas. Is it not a fact that one of the staff members 
le some remarks in a speech right here in town in which he re- 
to fair field prices as utter stupidity and legerdemain? _ 

1 do not know how more clear you could get as to a situation. A 

monstrosity, I think, was another phrase that was used with 
tion to the fair field rs on gas. 

It was in answer, as I understood, to some statements made by one 
ofthe Commission in support of it. 

Korxenvatt. I think I recall the meeting that you refer to. 

[disagreed with those statements. I won’t announce what my views 

are. Lhave oer before to this committee and they haven’t changed 
much since then. 

Mr. ee itn Texas. I understand that, but I just want to point up 

roblem if we can. 
i tr. KuyKenpauu. Let me answer you, Mr. Rogers, in this way: 
[ disagree with those statements and with the philosophy naturally 
that is contrary and the views that are contrary to my own, but until 
such time as the Commission has definitely decided the matter, I don’t 
think I want to try to muffle the staff or try to exercise thought control 
over them. 

Tcan stand it if the staff disagrees with me. In fact, I want them 
to when they think they should. Frankly, sometimes I thought they 
had been stupid about some matters and I know they think I have been 
stupid about some matters, but I think we will get the best results 
by letting the staff assert what they think honestly to be their views 
tothe Commission and to the public. 

One of the matters decided by the Commission is that a man on 
the staff has to abide by our policy. 

Mr. Rogers of Texas. Do you not think it is the responsibility of the 
staff, if they are going to work for a Commission, to present both 
sides of any question in a fair, reasonable situation and permit the 
Commission to decide the matter according to the philosophy of the 
Commission, which was appointed by the President and confirmed by 
the Senate, rather than to permit the staff to use cliches and matters 
a that ee to undertake to reflect on the philosophy of the 

mmission ? 

Mr. Kurxenpaut. As I say, when the Commission has actually de- 
cided the issue, then I would not countenance such talk as you have 
quoted, but until the time that the Commission has and when we 
are in a phase where we are merely philosophizing on the subject. 
I don’t believe it would be proper for me to silence the staff or tell 
them what they are supposed to think. 

Mr. Rogers of Texas. I understand that. You cannot do that. Of 
course you cannot under freedom of speech. They have a right to 
talk, but they have also a responsibility with regard to some loyalty 
asto what they are supposed to be doing. ’ 

They are holding positions and they are supposed to be doing a tech- 
nical job insofar as you are concerned. You are supposed to be the 
.. Youarethe judge. You are supposed to make the decisions. 
I think as far as administrative agencies are concerned, the time 
— when we are going to have to choose between black and 
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If staff members under the Administrative Procedure Act and yp, 
der the substantial evidence rule are going to end up with as much 
power or more than the Supreme Court of the United States, it jg 
time somebody did something about it, and when staff members of 
any commission are in direct conflict with the men in whom the Preg. 
dent of the United States has full faith and confidence, then I think 
they ought to either do their job or quit. 


The fact of the matter is, you cannot even fire them for it, can ont 


Mr. KuyKenpatu, We could fire a person for insubordination, byt 
what you described I don’t consider to be insubordination, 

The Cuamman. Will the gentleman yield? 

Mr. Rogers of Texas. Yes, sir. 

The Cuarrman. Mr. Kuykendall, if a staff member, and partiey. 
larly a top staff member of the Commission, does make such poli 
statements in a speech that he makes to the general public, is it pot 
conceivable or would it not be an appropriate thing for at least a gyb. 
stantial number of those who are listening of the public to get the im. 
pression that he very likely was speaking somewhat the sentiments of 
me pereenrn itself ? 

r. KuyKENDALL. People generally do get that impressio 
ene the employee will state cae that he is only speainaie 
imself. 

It so happens that at the meeting that I think Mr. Rogers has rm. 
ferred to, I spoke expressing different thoughts, and Commissioner 
Kline did likewise, so anybody who attended that particular meeting 
of course would know at least how two members of the Commission 
felt in theory. 

Mr. Rogers of Texas. Mr. Kuykendall, how many do you consider 
your top staff members ? 

Mr. Kuyxenpatu. The very top would be the heads of our major 
offices and bureaus. 

Mr. Rocers of Texas. How many would that be? 

Mr. KuyKenpatu. We have four operating offices or bureaus. 

Mr. Rogers of Texas. What is the history of each of those men in- 
sofar as employment is concerned? How long have they been with 
the Government ? : 


. 


Mr. KuyKenpau. Mr. Gatchell says all of them at least 15 years. | 


Mr. Kallina says the shortest tenure is 19 years. 

Mr. Rocers of Texas. The shortest tenure is 19 years? 

Mr. KuykKenpau. Yes. 

Mr. Rogers of Texas. Then they had not had much experience in 


operating their own business or in private enterprise in recent years, | 


have they, Mr. Kuykendall ? 
Mr. KuyKxenpa.t. Obviously not within the last 19 years. 


Mr. Roczrs of Texas. Do you not think it is possible that such peo | 


ple, even without intending to do so, might move in favor of a 
tion that would not be conducive to the best policies of the free enter- 
prise system which we in this country follow ? 

Mr. Kouyxenpatt. I think that is entirely possible and perhaps 
probable. At least that will happen in some cases, but I believe that 
those issues get pretty well reconciled due to the ability of the industry 
itself to present its side to the Commission, and it is up to the Com- 
mission to weigh the problems and the issues and the contentions. 
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Mr. Rocers of Texas. Do you not think, though, Mr. Kuykendall, 
that that is one of the main reasons that they have the men who are 
to head these commissions appointed on terms so that they 

anged { 
Or. De itt: I think so. You don’t get to thinking in certain 
channels as anybody who is in one line of work for 19 years may get. 

Mr. Roars of Texas. It would be utterly impossible, would it not, 
for you to read all of the record in these cases or even a small amount 
of those cases 

Mr. KuyKenpati. Oh, yes; it would be. — 

Mr. Roeers of Texas. It would be impossible. 

Mr. KuyKenpauu. That is why we have to have examiners and ex- 
aminer decisions. 

Mr. Rocers of Texas. You have to depend upon the examiners and 
your staff members and you have to trust their basic loyalty in order 
to out your philosophies, do you not ? 

Mr. KuyKenpauu. Not my philosophies. It would have to be the 
philosophy of the Commission. 

Mr. ers of Texas. Is it not a fact that an examiner could so 
write his report that by the application of the substantial evidence 
mle it could never be overturned by a court and if you followed that 
and did not have the opportunity to go through it completely and 
understandably, he could actually foist upon the Commission his own 
philosophy or his own thinking in regard to that particular case. 

iceepies. ae that is possible, but bear in mind that 
aggrieved parties have the right to file exceptions to the examiner’s 
decision and in the bigger cases we listen to oral argument, so that there 
ismachinery for those things to be pointed out. 

I would want to say this, too: that the substantial evidence rule 
not apply to the Commission insofar as an examiner’s decision is con- 
cerned. In other words, we are not bound by a finding of fact that he 
makes, even thought there may be substantial evidence to support it. 

Mr. Rocers of Texas. I understand that, but then when you make 
your final decision, you are going to have to depend upon what that 
= found, because you cannot go into it yourself in detail, can 

ou 
Mr. KuykenpDatu. That is why we have to use staff. 

Mr. Rogers of Texas. That is exactly right, and that is the reason 
why the staff ought to be completely loyal to the men that have been 
entrusted with the responsibilities by the President of the United 
States under our laws, is it not ? 

Mr. Kuyxenpaut. I think they certainly should be loyal, but I 
can’t say that I think they would necessarily have to have the same 
identical views that I have or the members of the Commission have. 

Mr. Rocers of Texas. I cannot understand how, if a man says that 
what the Commission subscribes to is a legal monstrosity, and utter 
legerdemain, and would upset the views of the whole business through- 
out, that is not just bordering on disloyalty at least to the philosophies 
of the Commissioner to whom he has referred. 

Mr. Kuyxenpaty. Bear in mind that I particularly, and other 
members of the Commission, have expressed views on this subject, as 
5 here before this committee and other places, but we have not 
yet formally enunciated them in a case. 








306 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


After we do that and if it is contrary to the views of any staff 
member, I still say they have a right to disagree, but I don’t say then 
they have a right to use adjectives on the Commission because it mady 
a contrary decision. 

Mr. Rocrrs of Texas. Do you think they would have the y; 
under the circumstances to hold a press conference after you iat 
thing like that and announce to the press that they thought the Com. 
mission was stupid in doing a thing like that, and it should not hay 
done it, and it is going to upset the applecart ? 

Mr. KuyxKenpatt. No, I don’t think they would or should do that, 

Mr. Rogers of Texas. I am not talking about whether they woul 
or not. 

We pass laws on what can happen, not what does, and certain gi. 
uations can develop where certain people could undertake to try to 
take control of this, and that is what I had in mind. 

I wondered if you would feel that they could go that far ag om. 
ployees of the Federal Power Commission. 

Mr. Kouykenpatt. No. 

I want to make this clear and I thought I said it before. Once our 
policy is enunciated in a legal way, then I don’t think any Commis. 
sion staff member has the right publicly to criticize that decision, I 
think he still has the right to disagree. 

Mr. Rogers of Texas. Certainly, but in your opinion that would 
constitute the insubordination ? 

Mr. Kuykenpa.u. Yes. 

Mr. Rogers of Texas. You think that would be sufficient to bring 
about a discharge ? 

Mr. Kuyxenpatt. I think the Commission certainly must abide by 
Commission decisions and policies when they are made. 

Mr. Rogers of Texas. That.is all, Mr. Chairman. 

The Cuatrman. Mr. Devine? 

Mr. Devine. I have no questions. 

The Cuarmman. Gentlemen, does any member of the panel want to 
get in on this? 

Mr. LeBorvr. Could I ask a question, going back to a question that 
you asked a little time ago? : 

Take the example of a contested matter where the staff produces 
witnesses, testifies in the proceeding, the trial counsel for the staff 
takes a position, and then the examiner decides contrary to the staff, 
and then exceptions are filed. And, incidentally, under the Commis- 
sion rules, there is no chance to have a new brief to the Commission. 
The only briefs are those to the trial examiner. 

Now it comes up to the Commission, and according to Chairman 
Kuykendall’s statement yesterday, at that stage the staff senior execu- 
tives, who have undoubtedly developed the evidence that the staff 
presented in the case, advise the Commission on their decision. 

The question I would like to ask Chairman Kuykendall is, in those 
circumstances, which are the more extreme, would there be objection 
to making staff reports to the Commission. part of the public record 
so, that the parties of interest could know what they were and could 
respond to them ? 

Mr. Kuyxenpaty. Mr. LeBouef, the staff doesn’t make any reports 
to the Commission. At least they are not in writing, and I explained 
yesterday the type of information we want from the staff. 
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If there is some disputed fact, we may ask them to point out to us 
ghere that testimony is in the record, or we want calculations or com- 
ions made. 
et comber not too long ago, one point we got concerned about and 
hich we wanted to verify was the capacity of a certain line that was 
tobe built and how much of the gas, if it were built, would go to certain 
qistomers, and how much would be left over for old customers, and so 
We asked the staff to dig up that for us. In that case I did 
not read the record. I accepted the staff statement as to what the 
record showed the facts to be. 

As I explained yesterday, we don’t use the staff to argue to us any 
more or to assert their own contentions. We use them simply as tech- 
nical assistants, the tools we need to get all the facts together. 

If it is a rate case involving rate form, we may want some calcula- 
tions made as to, if we allowed such and such a rate of return, what 
would be the demand charge, what would be the commodity charge, 
and the various zones and so forth, or if we alter the rate base and we 
think something more should go in or come out, or change operating 

, we may want some calculations. It is all that type of thing. 

Mr. LeBoevr. I don’t think the industry is worried about the ex- 
amples the Chairman has given, but I do think the electric industry 
re the gas industry that are actively before the Commission, not 
knowing what the consultation between the staff and the Commission 
sat its level of decision, is concerned that the staff may be pushing and 
advocating a policy which they have expressed below at the trial level, 
and therefore is given more weight in the process of decision than 
the views of the parties in the proceeding, which have to filter up either 
through a record which is so hogs it can’t be read, or through briefs, 
which are designed primarily to meet the mind of the trial examiner 
who heard the testimony. 

That is what we are worried about. 

The CuarrmaNn. Mr. Robert E. May, one of the practicing attorneys 
here in ae at was not here yesterday and is here with us today. 

Mr. May, would you like to get in on this? 

Mr. May. I haven’t ina in particular, Mr. Chairman. I 
apologize for not being here yesterday afternoon. I had a tooth 
extraction. It was sort of an emergency. 

The Cuarrman. I mentioned that one of the members the day before 
hada bee sting him. 

Mr. May. I wish mine were a bee sting. It was a little more serious 
and I apologize for not being here yesterday. 

Thaven’t any particular comments to seas at this time. 

The CHairman. We appreciate having you with us today. I am 
ys for the difficulty that prevented you from being here yesterday. 

. May. Thank you, sir. 

The Cuarrman. Do you have any questions you would like to ask? 

Mr. May. Not at this time, Mr. Chairman. 

The CHatrman. Mr. Ross. 

Mr. Ross. Mr. Chairman, with Chairman Kuykendall’s explana- 
tion, then, I want to be sure we understand the procedures. 

Even in rate cases and certificate cases, which are exempt from the 

tion of functions requirement under the Administrative Pro- 
ure Act, the only persons that draft opinions and decisions of the 
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Commission then are the commissioners themselves or their immediate 
staff opinion writers. Is that correct ? 

Mr. KuyKeEnDAtL. That is correct. 

The Cuarmman. Mr. Gatchell. 

Mr. Gatcuett. Mr. Chairman, I just did not want to leave the 
impression that the Commission is not supported by the staff after 
it has reached a decision. It is most important to bear in mind that 
once the Commission decides, then the policy is set. We take those 

cases into court where we defend the Commission in court when 
they have rendered a decision, whether the Commission was in agree. 
ment with the staff or not. 

With the Commission having decided, as far as the staff is con. 
cerned, and certainly in my view, that ends the matter and there js 
no further discussion, no matter what the personal views of some 
employee may be. 

Mr. Rogers of Texas. Would the gentleman yield ? 

The Cuatrman. Yes. 

Mr. Rogers of Texas. Mr. Gatchell, that is one of the main points, 

In other words, you take the position that the staff ought to have 
the right publicly, privately, or otherwise to try to effect a decision 
by the Commission in keeping with their philosophy. If they are 
successful, then they are satisfied. If they are not successful, you 
think they ought to be satisfied and not say anything more about it? 

Mr. Gatcuety. I think if they are not successful, it is not their 
responsibility further. The Commission has decided the policy. 

Mr. Rocrrs of Texas. I am talking about before the decision. 

Mr. Garcue.u. Before the decision, Mr. Rogers, I think the staff 
should give to the Commission just what the Chairman said, their 
independent judgment as to what should be done. 

This particular matter of rates for producers is a very trouble- 
some matter and I know there are some staff members who have 
rather violent views. I, myself, think that the net investment theory 
as applied across the board to producers offers great difficulty and yet 
that is what the court told the Commission that it had to do in the 
City of Detroit case. 

Siete then, the fifth circuit in very indefinite language has made 
some statements which would appear to cast some doubt upon the 
City of Detroit case, and until that doubt is resolved, the matter is 
wide open. 

I don’t know that anyone can say what the Commission first and 
what the courts ultimately will say as to that particular issue. 

Mr. Rogers of Texas. However, Mr. Gatchell, your basic philosophy 
is that the public utility concept of ratemaking should control insofar 
as gas is concerned ? 

Mr. Garcuety. No, sir; that is not my basic philosophy. 

In the regulation of the rates of producers, the Commission for the 
first time is dealing with something that is not in either the electric 
industry or in the interstate pipeline phase of the natural-gas 
industry. 

Mr. Rouen of Texas. You are dealing with a natural resource; are 
you not? . i 

Mr. Gatoueti. Yes. They are dealing with the itself which 
comes out and for the first time the gas get a value of some sort. 
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If you apply strict utility type regulation, it seems to me that 

ou are applying to the producers something that doesn’t give weight 
to what they are doing, and therefore I have felt that a strict across- 
the-board application of the net investment philosophy would not be 
a sound thing as applied to the producer rates, _ 

On the other hand, there are those who believe that it would be. 

As long as I can do so, I am going to give my men an opportunity 
to say what they think the Commission should decide. | 

Mr. Rocers of Texas. However, you say now a strict across-the- 
board application ? 

Mr. a Yes, sir. 

Mr. Rocers of Texas. Are you not the one that made the statements 
that the fair field price theory was a legal monstrosity ? 

Mr. GarcHety. No, sir; I don’t believe I used that term. 

I think a fair field price philosophy is not a regulatory philosophy 

as applied to producer rates. It is what the market will bear, and to 
me it is not a regulatory philosophy. It is a market price phi- 
losophy. 
I don’t think there has ever been any question as to the views of the 
Commissioners themselves in their individual capacity, but they have 
not yet given to the staff what they regard as a formula to be used for 
fixing producer rates. 

Mr. ers of Texas. Is not the staff supposed to work toward the 
end of trying to solve the problem insofar as the promulgation of a 
rule would be concerned or a formula ? 

Ithought that was what the staff was for. 

Mr. Gatcuet. That is the only purpose the staff has. 

Mr. Rogers of Texas. You say the Commission has not given you 
a formula to go by ? 

Mr.Gatcue.y. No, sir. 

Mr. Rocers of Texas. Is the staff presenting the Commission with 
adifferent formula that they think would be applicable ? 

Mr. GarcueLi,. Oh, yes; they have given the Commission several 
formulas, as have the producers given the Commission several for- 
mulas, and we fully expect that the Commission will hand down a 
formula in this case, and that case, and the other, and we will event- 
ually get it, and as they hand the formula down it seems to me we are 
bound by what they say. 

Mr. Rocers of Texas. What was the term you used with relation 
tothe fair field price, if you remember ? 

Mr. Garcneit. I am not trying to shift or avoid your question. I 
don’t recall the exact language. I would say today what I have said 
before: that I don’t think that the fair field price is a legal way to 
regulate rates, and that it is not a regulatory philosophy and merely 
deals with the marketplace or what the market will bear. 

Mr. Rogers of Texas. You start out on the premise then that what- 
ever price is fixed must be on a regulatory basis and not on a fair free 


a price, even though it is a natural resource that you are dealing 
wit 


Mr. Garcueiy. Yes, sir. 


Mr. Rogers of Texas. Owned by thousands upon thousands of peo- 
ple throughout the country ? 
Mr.Garcnen.. Yes, sir. 
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Mr. Rocers of Texas. That is all, Mr, Chairman. 

The Cuatrman, Since we talked about that, is it the rocedure noy 
that every producer must have a certificate now to produce gas? 

Mr. Kuyxenpatu. That is required by the law and the Supreme 
Court has interpreted it; yes. 

Mr. GatcHett. Where they make interstate sales only. 

The Cuatrman. Yes, but most of them are interstate sales, thongh, 
are they not? 

oh Fences Most of them. 5 z 

e CHAIRMAN. How many such applications do you have 
before you, Mr. Chairman ? : . ee 

Mr. KuyKenpauu. Mr. Kallina I believe has that information, 

Mr. KauirNa. We have pending before the Commission 2,100 in. 
dependent producer certificate applications. However, out of tha 
2,100, 1,047 of those applications Nene had issued to them tempo 
certificates, so that insofar as the independent producers in thos 
mit are concerned, they have the authority to go forward and they 
all do. 

As I point up in my printed statement, the Commission has pre. 
scribed rules and regulations which have greatly simplified for the 
independent producer the receipt of the necessary authorizations to 
go forward under these temporary authorizations and with the wa 
we operate when the temporary authorization has been issued, we feel 
that there is no harm done in our going forward with other work 
which is more important and has more effect on the public in general, 
So we leave those temporaries until we get a chance to get into the 
mandatory hearing process and dispose of them finally by the Con- 
mission. 

The Cuarrman. What is happening to the other 1,000 or 1,200? 

Mr. Katina. They are being processed as rapidly as we possibly 
can. 

The Cuatrman. That isa case-by-case method, I suppose. 

Mr. Kautrna. That is right. 

The CHatrman. Are they closed down, or are they operative? 

Mr. Katrina. They have to wait before they can perform the par- 
ticular operation for which they have applied for a certificate. Of 
course, they are all privileged to apply for temporary authorigations, 
Some of these other thousand are tied in with major expansions of the 
large pipeline companies where you have several producers proposing 
to make sales to the large pipeline companies. Obviously it would be 
futile for those producers to apply for temporary authorization be 
cause they can’t perform until the pipeline company has received its 
certificate and constructed its project, which will take many months 
to build, so they must await the outcome of the pipeline applies 

The CuatrrMan. With the few minutes we have left, may I ask this 
question: What area of the administrative procedure of the Com- 
mission do you think is responsible for delays? 

As I understand, there has been a great deal of concern over delays 
in getting to decisions within the Commission, and I think it is ad- 
mitted that in some instances it requires an extraordinary long period 
of time before you ever get a decision. 

You would say that is correct, would you, Mr. Chairman? 

Mr. KuyKenpatu. I would say that is correct. 
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y would say this—and I want to be checked by these people that 

not on the Commission but are on the panel—in the important 

where time is an important element, the Commission has acted 
erally with reasonable promptness. 

Maybe they can cite some cases where we have not. 

The Commission itself, though, does have a considerable backlog 
of its own, and part of that backlog is there because we are waiting 
for a. court decision in one case, thinking that we will minimize liti- 
gation if we wait for that decision rather than deciding beforehand. 

The Commission does have a big backlog. I don’t believe we have 
much of anything on hand where people are being prejudiced by lack 
of speedier action, although I deplore our backlog that we have. We 
have & t amount of work. 

I believe where the delays are, and where I hope we can correct 
them, are in our investigation of these companies when they seek rate: 
increases. ‘That takes, it seems to me, an awfully long time. 

The Cuarrman. I discussed this problem with one of the other 
commissions and it developed, in explanation, that some delay is prob- 

nsible for the lack of greater efficiency, that the Commission 
under the law did not have the authority to freely discuss certain: 
points that they felt they should with certain members of the staff. 

Do you have any comparable problem in connection with your own 
Commission ? 

Mr. Kurxenpat. No; we don’t, and I would hope we don’t get any 
such laws. We are just the other way so far as legal ability to ex- 
change information and communicate with the staff. It guess 95 per- 
cent of our work is licensing or the granting of certificates of public 
convenience and necessity, or rate cases, and the Administrative Pro- 
cedure Act in regard to the separation of functions does not apply to 
those proceedings, so the things we do in that respect to limit com- 
munication with the staff are done on our own volition as a matter of 
fair play and not because it is required by the law. 

Mr. Rocrrs of Texas. Mr. Kuykendall, would you tell us briefly 
how rulemaking is initiated ? 

Mr, KuyKenpauu. Yes, and attached to my written statement is a 
copy of proposed rulemaking which we have issued now. 

(Bee exhibit B of Mr. Kuykendall’s statement, supra.) 

Mr. KuyKenpati. We get drafted the proposed rule. Then we 
publish it in the Federal Register. 

Mr. Rogers of Texas. Let’s go back before that. 

What brings about your drafting of the rule? 

Is that initiated by formal petition, or by an informal suggestion ? 

Mr. KuyKenbA.. Giaeralty by an informal suggestion, and I 
think most of our rulemaking procedures have come about through 
internal suggestions rather than from outside, although we may have 

ions from the outside which we follow. 

Mr, Rocrrs of Texas. Do you entertatin formal petitions from the 
outside for that purpose ? 

. Koyxenpati. I don’t recall receiving any, but we certainly 
would entertain them. 

Mr. Garcuety. Mr. Rogers, we have one right now from the Fed- 
eral Power Bar Association Special Working Committee on Proced- 
weand Practice. 
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They have given to the Commission suggestions for rule cha: 
and three of us on the staff worked with that committee. They did 
a very fine job, but it was from the industry, and they are 
tions for eliminating some delays, which will be presented to the 
Commission. 

Mr. Rocers of Texas. Complete consideration will be given by the 
Commission in the future, or it has in the past, insofar as a forma 
petition is concerned—or an informal suggestion—when you look 
upon things that ought to be done in regard to hearing? 

Mr. Gatcuey. Yes. 

The Cuatrman. Gentlemen, the time allotted for this purpose this 
morning has expired. We could go on and on, I am sure, with profit, 
but we must do the best we can to try and distribute the time fo 
discussions with the regulatory agencies of the Government. 

I do feel that this has been a most worthwhile panel discussiop, 
I think we have an exceptionally good record. The committee yjjj 
undoubtedly have a great deal of benefit from it. 

Again I want, on behalf of the committee, to express to all you 
gentlemen from the Commission, and to the practitioners, and from 
the industry, our deep appreciation for your willingness to come 
here and come to grips with these problems in an effort to ulti- 
mately, we hope, bring about the best possible procedure that will 
be helpful to the industry and to the Commission as it tries to do its 
duty. Thus the practitioners who appear before you, and who re 
as the industry, and the American people who will benefit 
thereby. 

With the thanks of the committee for your appearance here today, 
this will conclude the discussion regarding the Federal Power Con- 
mission. 

(Thereupon, at 10:30 a.m., the committee adjourned.) 

(The following was supplied for the record :) 


UNITED STATES OF AMERICA 
FEDERAL PowEeR COMMISSION 


Before Commissioners : Jerome K. Kuykendall, Chairman; William R: Connole, 
Arthur Kline, and John B. Hussey. 


ADMINISTRATIVE ORDER No. 66 
CANONS OF COoNDUCT—COMMISSIONERS, OFFICERS, AND EMPLOYEES 
(July 23, 1958) 
PREAMBLE 


The Federal Power Commission, being mindful of the importance of ethical 
standards of conduct to be adhered to by all Government employees, and being in 
complete agreement with the sense of the Congress recently expressed in its 
concurrent resolution (H. Con. Res. 175, 85th Cong.), adopts the following canons, 
within the framework of which the Commissioners and members of the staff 
should measure their own actions in carrying out those duties which have 
devolved upon them by reason of their employment by the Federal Government. 

The Commission has, heretofore, adopted administrative orders relating to the 
conduct of its officers and employees, many of the provisions of which ar 


2 Administrative Order No. 34, Prescribing Regulations Concerning Conduct of Employes 
of the Commission, issued Sept. 17, 1954, and Administrative Order No. 56, Official taft 
Contacts Outside the Commission, issued July 11, 1956. 
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led on the principles set forth in House Concurrent Resolution 175. The 

principles, of course, are applicable to each member of the Commission, for 
they, though appointed officeholders, are also servants of the public no less than 
the members of the Commission’s staff. 


CANONS OF CONDUCT 


fach Commissioner and staff member should : 

1, Put loyalty to the highest moral principles and to country above loyalty to 
party, or Government department. They should conduct their duties in 
the spirit of public service and avoid any action in their work or in their personal 
which could serve as a possible basis for suspicion of unethical practice. 
It is entirely inconsistent with one’s duties as a public servant to permit any 
partisan political consideration or personal attachment to be a factor in his 

, decision, or action on any matter of Commission business. 

2, Uphold the Constitution, laws, and legal regulations of the United States and 
of all governments therein and never be a party to their evasion. In particular, 
they should support the Federal Power Act and the Natural Gas Act, as inter- 
reted by the Commission and the courts, to carry out the intent of Congress so 
farassuch intent may be ascertained. 

8, Give a full day’s labor for a full day’s pay, giving to the performance of his 
duties his earnest effort and best thought. This requires, among other things, 
industry and application commensurate with the responsibilities and duties of the 
position held. It requires, too, promptness in the performance of one’s duties, 
for lack of punctuality not only involves monetary considerations but justifies 

e dissatisfaction with the administration of the Commission’s business. 

4, Seek to find and employ more efficient and economical ways of getting tasks 
accomplished, for any job worth doing is worth doing well, and material results 
therefrom are often outweighed by personal satisfaction and pride of perform- 
ance which inevitably improves the service performed. 

5. Never discriminate unfairly by the dispensing of special favors or privileges 
toanyone, whether for remuneration or not; and never accept, for himself or his 
family, favors or benefits under circumstances which might be construed by rea- 
sonable persons as influencing the performance of his governmental duties. Nor 
should such favors or benefits be solicited either directly or indirectly. Ex parte 
applications or communications, except where provided for by law, should be 
carefully scrutinized to determine that the interests of other parties are not 
adversely affected thereby. 

6. Make no private promises of any kind binding upon the duties of his office, 
since a Government employee has no private word which can be binding on 
public duty. Actions of the Commission are controlled by what it determines to 
be the public interest and it can only be bound by its decisions or orders made in 
neeting assembled or through duly made delegations of authority. 

7. Engage in no business with the Government, either directly or indirectly, 
which is inconsistent with the conscientious performance of his governmental 
duties. This does not foreclose all outside interests of or employment by a mem- 
ber or employee of the Commission, not otherwise prohibited by law, but would 
prevent, for example, any employment by or related to a licensee, public utility, 
ornatural gas company subject to Commission jurisdiction or to a person or firm 
whose status under the Federal Power Act or Natural Gas Act is before the Com- 
nission for determination. 

8, Never use any information coming to him confidentially in the performance 
of governmental duties as a means for making private profit. Thus, for example, 

missioners and staff members should abstain from making personal invest- 
nents, not otherwise prohibited by law or Commission regulations, in enter- 
prises Which could reasonably be expected to have a bearing on the objective per- 
formance of official duties. 

9, Expose corruption wherever discovered. 

10. Uphold these principles, ever conscious that public office is a public trust. 

By the Commission : 


JosePH H. GuTripe, Secretary. 
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MAJOR ADMINISTRATIVE PROCESS PROBLEMS 
(Interstate Commerce Commission) 


FRIDAY, JUNE 19, 1959 


House oF REPRESENTATIVES, 
SpectaL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met at 10:35 a.m., pursuant to call, in 
room 1384, House Office Building. 

Present: Representatives Harris (presiding), Rogers of Texas, 
Flynt, Bennett of Michigan, Springer, Derounian, Devine, and Hemp- 


hill. 


a 


Also present: Robert W. Lishman, counsel to the subcommittee; 
Beverly M. Coleman, subcommittee attorney, Herman Clay Beasley, 
subcommittee clerk, and Jack Marshall Stark, minority counsel. 

The Cuarrman. May we have order. 

The committee would like to proceed to the panel discussion with 
the Interstate Commerce Commission. 

I might say, first of all, to you gentlemen who have been so willing 
tocome here voluntarily and participate in this panel discussion that 
the committee extends to you a cordial welcome. We appreciate your 
accepting the invitation of the committee to participate in the panel 
discussion, expressing your own individual views very frankly about 
the problems of the Interstate Commerce Commission that will, we 
nope, help to strengthen the agency and to help bring about greater 
efliciency. 

The purpose of the panel discussion was rather extensively ex- 
plained to me, as the chairman, at the outset, so it will be unneces- 
sary to repeat that. I am sure each of you are by this time quite 
familiar with it. 

At this time I call attention to the fact that I have offered for the 
record a list of the names and addresses of all of the panelists who, 
in response to the invitation of the Special Subcommittee on Legisla- 
tive Oversight, will attend and participate in our discussion meetings. 
This list, together with the revised outline of proposed panel discus- 
sion, containing a schedule of the meetings, which was sent to each 
of the panelists, will be reproduced at the end of the printed record for 
ready reference purposes. 

I think, before we start, it would be appropriate to identify for the 
record those of you who are participating in this discussion today. 

Mr. Freas, we probably might start with you. 

Isthe Chairman, Mr. Tuggle, here ? 
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MEMBERS OF THE PANEL 


INTERSTATE COMMERCE COMMISSION REPRESENTATIVES: KeEy. 
NETH H. TUGGLE, CHAIRMAN; ANTHONY F. ARPAIA, COMmis. 
SIONER; HOWARD G. FREAS, COMMISSIONER; PAUL CO 
DIRECTOR, BUREAU OF OPERATING RIGHTS; AND ROBERT w. 
GINNANE, GENERAL COUNSEL 


PRACTICING ATTORNEYS: R. GRANVILLE CURRY, JOHN F. Dong. 
LAN, A. ALVIS LAYNE, CLARENCE DAVIDSON TODD, AND JOHN R 
TURNEY, ALL OF WASHINGTON, D.C. 


INDUSTRY REPRESENTATIVES: ARTHUR J. DIXON, SOUTHERN 
RAILWAY SYSTEM, WASHINGTON, D.C.; GORDON C. LOCKE, GEy. 
ERAL COUNSEL, COMMITTEE FOR OIL PIPELINES, WASHINGTOK, 
D.C.; JAMES F. PINKNEY, VICE PRESIDENT, LAW, RYDER SYSTEM, 
INC,, MIAMI, FLA.; JOHN B. PRIZER, PENNSYLVANIA RAILROAD 
C0., PHILADELPHIA, PA.; AND STARR THOMAS, SANTA FE RArl- 
ROAD, CHICAGO, ILL. 


Mr. Tuaeie. Yes, sir; I am here. 

The Cuarrman. Are you participating? 

Mr. Tucate. No, sir; not necessarily. 

The CuairMan. Let the record show that the Chairman of the Com- 
mission is here with us, Mr. Kenneth Tuggle, Chairman of the Inter- 
state Commerce Commission. 

Mr. Freas, if you will accommodate us and identify yourself for 
the record, we will then let each one do the same thing. 

Mr. Freas. Very well. 

I am Howard Freas, a member of the Commission, and have been 
a member since 1953, serving mainly on Divisions 2 and 3, and for! 
year as Chairman. 

The Cuatrman. Thank you. 

Mr. Arpaia. 

Mr. Arpata. I am Anthony Arpaia. I will have served on the 
Commission 7 years next July 14. I have served on every division 
of the Commission since I have been on the Commission, I have 
served as chairman of some divisions and I have also served as Chair- 
man of the Commission. 

Before I came to the Commission, I was in a practical way inter- 
ested in the subject of transportation through a connection witha 
carrier, 

The Cuatrman. Thank you. 

Mr. GinnaneE. I am Robert Ginnane, General Counsel for the Inter. 
state Commerce Commission. 

The Cuatrman. Thank you, Mr. Ginnane. 

Mr. Corte. I am Paul Coyle, Director of the Commission’s Bureau 
of Operating Rights. 

The Cuatrman. Thank you, Mr. Coyle. 

Mr. Curry. My name is R. Granville Curry. I am in the general 
practice of law, principally before the Interstate Commerce Commis- 
sion. 
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The CuarrMAN. What is your address, Mr. Curry ? 

Mr. Curry. 631 Southern Building. 

The CuarrmMan. Thank you, Mr. Curry. 

Mr. Doneian. My name is John F. Donelan. I am a member of 
the law firm of Pope, Ballard & Loos, Washington, D.C., and a great 
deal of my practice is before the Interstate Commerce Commission. 

The CuarrMan. Thank you very much. 

Mr. Layne. My name is Alvis Layne. My office is at the Pennsyl- 
yania Building, Washington, D.C. Iam in private practice and a sub- 
stantial part of my practice is before the Interstate Commerce Com- 

ission. 
othe CuamrMan. Thank you, Mr. Layne. 

Mr. Topp. By name is Clarence Todd. My address is 1825 Jeffer- 
son Place NW., Washington, D.C. I ama lawyer in Washington and 
most of my practice is before the Commission. 

The Cuatrrman. Thank you very much. 

Mr. Turney. My name is John R. Turney. My office address is 
9001 Massachusetts Avenue. I am engaged in practice before the 
Interstate Commerce Commission chiefly and have been such since 
1917. 

The Cuarrman. Thank you, Mr. Turney. 

Mr. Dixon. My name is Arthur J. Dixon and I am a general attor- 
ney for the Southern Railway System in Washington, D.C. I was 
admitted to the Commission bar in 1933 and have been practicing 
before the Commission since that time. 

The Cuarrman. Thank you, Mr. Dixon. 

Mr. Locxe. I am Gordon C. Locke, general counsel for the Com- 
mittee for Oil Pipelines. My office is in the Munsey Building, Wash- 


ington, D.C. 
eCHamrMaNn. Thank you. 

Mr. Pinkney. I am James F. Pinkney, now vice president in charge 
of legal matters for Ryder System, Inc., 3401 Main Highway, Miami, 
Fla. Iwas formerly general counsel of the American Trucking Asso- 
ciations. 

The Cuarrman. Thank you, Mr. Pinkney. 

Mr. Prizer. I am John és. Prizer, vice president and general counsel 
of the Pennsylvania Railroad Co. I appear here today in response 
to your invitation as an industry representative. My address is care 
ofthe Pennsylvania Railroad Co., Philadelphia, Pa. 

The Cuarrman. Thank you, Mr. Prizer. 

Mr. Tuomas. My name is Starr Thomas. I am general counsel for 
the Atchison, Topeka & Santa Fe Railroad Co. My offices are in 
Chicago. 

The Cuarrman. Thank you, Mr. Thomas. 

Ibelieve you were on a panel with us last year sometime ? 

Mr. THomas. Yes; I was. 

The Cuarrman. We are glad to have you back. 

There you are, gentlemen. Everybody is identified now. We have 
aregular procedure in order to get the matter started. It is that one 
gives a brief discussion on the various topics and then after that we 
try to encourage you gentlemen to participate in the discussion of 
topics because we feel that those four topics cover pretty well the 
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entire situation with reference to the Commission and its actiyig; 
as well as its procedures, and so forth. ‘ 

We do want you to know that we will welcome your interruption 
any time, in any of these discussions, for a statement or for question, 

I think we will start with topic I, since it seems to be the major gy 
thus far that has come up for discussion. 

I might say that it is not the purpose of the committee at this ting 
in these panel discussions to elicit the detailed views or discusgig, 
of the particular bills that are pending before the committee, They 
are referred to time after time. 

H.R. 4800 is a bill that was introduced as a result of the committs, 
work in the last Congress. 

H.R. 6774 is a bill, somewhat modified, that was introduced by m 
at the request of the American Bar Association. At the appropriai 
time, when we do try to clear the atmosphere, which we are attempt 
to do by this method, we will hold hearings on those specific bills, 

Topic No. I has already been referred to and has already beep jp. 
cluded in the record and you have it before you. 

Mr. Ginnane, as General Counsel of the Interstate Commerce Cop. 
mission, I believe you have been selected to give a brief discussion of 
the topic. 

Mr. Ginnane. Yes, Mr. Chairman, 

First, I would like to say that I appreciate the opportunity to pa. 
ticipate in this very worthwhile program. 

The CrarrmMan. You participated in one we have had before, to 
Weare glad to have you back. 

Mr. Ginnane. Yes. 

At the outset, may I invoke the privilege given by the subcommittegs 
rules, of stating that what I shall have to say represents only my om 
personal and candid views and not necessarily the views of the Inter. 
state Commerce Commission or any of its members. 

The Cuatrman. That is understood. 

Mr. Ginnane. I very much admire the statement of topic I by th 
subcommittee because it is deliberately stated, as I see it, to illustrat 
the complexity of the problem with which it deals. It is concerned 
with the age-old problem of insuring that the decisions of Government 
agencies are made in the public interest rather than as the result of im 
proper influence in its many forms. 

At the same time, the statement of topic I recognizes that theris 
no easy solution—that regulatory agencies can perform the task which 
Congress has given to them only if their members and employes 
possess a mass of specialized information. 

Through the years, both Congress, the American Bar, and the ager 
cies have been aware of the problem. For example, in section 5(¢), 
Administrative Procedure Act, which applies to cases of adjudication, 
Congress commanded two things: 

First, that no hearing officer shall consult any person or party a 
any fact in issue except upon notice to all parties. 

Secondly, that no agency employee with investigating or prosectt 
ing functions shall participate in the agency’s internal process 
decision. 

However, I think it is fair to say that these provisions of the At 
ministrative Procedure Act were primarily directed at what is® 
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to as the internal separation of functions, rather than to regu- 
late ex parte communications from outside the agency. 

On the administrative level, for example, the “Code of Ethics” for 
practitioners before the Interstate Commerce Commission deals spe- 
gifically with this subject. It provides, and I would like to quote it 
briefly : 

{n the disposition of contested proceedings brought under the Interstate Com- 
Act, the Commission exercises quasi-legislative powers, but it is never- 
acting in a quasi-judicial capacity. It is required to administer the 

and to consider at all times the public interest beyond the mere interest 
of the particular litigants before it. To the extent that it acts in a quasi-judicial 
capacity, it is grossly improper for litigants, directly or through any counsel or 
tative, to communicate privately with a Commissioner, examiner, or 
other representative of the Commission about a pending cause, or to argue pri- 
yately the merits thereof in the absence of their adversaries or without notice 
to them. Practitioners at all times should scrupulously refrain in their com- 
munications to and discussions with the Commission and its staff from going 
ex parte representations that are clearly proper in view of the adminis- 
trative work of the Commission. 

Also, the Interstate Commerce Commission’s “Restatement of Ethi- 
cal Principles” provides that: 

Members of the Commission and employees who assist it in the hearing and 
decision of cases should not receive from other persons or consider information 
or views concerning the merits of any matter which the Commission is required 
by law to determine upon a formal record, except upon notice and opportunity 
for all parties to participate. 

I cannot say from my personal experience what is the need for 
islation to regulate ex parte communications in connection with 
inistrative proceedings. However, it seems to me that carefully 

drafted legislation obviously will serve to discourage such ex parte 
communications. _— OL, : 

Personally, I believe that legislation can be drafted which will out- 
Ys oo 

law improper ex parte communications and still permit a proper flow 
proper ex parte P prope 
of necessary information to the agencies. 

Ihave some familiarity with the general discussion which has taken 

lace earlier in the week before the subcommittee and perhaps it would 
better if I tried to avoid repetition and devote myself to a few 

specific suggestions which I would respectfully submit ought to be 
taken into account in the drafting of such legislation. 

First, I would urge that such legislation be as simple and clear as 

Be. g 
possible, particularly if there are attached to it penal sanctions, be- 
cause it will govern the relations of thousands of people to the regu- 
latory commissions. 

Secondly, I would suggest that it should be made applicable to all 
cases, whether labeled adjudication or rulemaking, in which the law 
requires that the agency’s decision shall be based solely upon evi- 
dence received in a formal hearing. 

I think it important that. the prohibition be limited to such formal 
cases for two reasons. Using the Interstate Commerce Act as an 
example, so restricted it would still permit the Commission to act upon 

is of ex parte communications in emergency situations, such 
as determining applications for temporary motor carrier operating 
authority to meet an urgent need for service. 

Also, it would permit the Commission to consider any information, 
to matter how obtained, in issuing safety rules of general applic- 








320 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


ability across the industry in which Congress has not requi 
holding of a formal ovidentiady hearing. i _————— 

Also, as a practical matter, I would suggest that the prohibition 
apply only to communications relating to the merits of the pro- 
ceedings. 

For example, one of the pending bills recognizes that problem } 
providing an exception for circumstances authorized by pre and 

ave no doubt that this exception would be intended to include the 
various procedural matters which agencies, like courts, traditionally 
have determined without notice and hearing. 

However, I am inclined to doubt the practicality of defining with 
sateen specificity the difficulty of “circumstances authorized by 
aw. 

Accordingly, and particularly if such legislation contains penal 
sanctions, I would suggest that the prohibition be limited to com. 
munications which relate to the merits of proceedings, so that it would 
be perfectly clear that the procedural matters, which tribunals have 
always found it necessary to deal with on an ex parte basis from 
time to time, can still be handled in that way. 

Also, I would suggest that the prohibition be made applicable 
only after a proceeding has been noticed for hearing. Prior to that 
point, I think there is a practical necessity for the agency to receive 
information which, after the proceeding has commenced, admittedly 
would be improper. 

For example, you get such procedural problems as this: whether an 
application should be consolidated for hearing with related applica- 
tions, applications related to the same general subject, or whether 
the pabiie interest involved in a particular application is such that 
that application should be given priority, should be expedited more 
than it otherwise would be. 

An agency cannot make those essentially procedural determina- 
tions without knowing something about what is involved, something 
about the merits. 

Also, for example, Congress has given the Interstate Commerce 
Commission considerable discretion as to whether to hold hearings at 
all on consolidation applications under section 5 of the Interstate 
Commerce Act and on applications for authority to issue securities 
under section 20(a) of the Interstate Commerce Act. 

I submit that for the Commission to determine intelligently whether 
or not such an application involves issues which require hearing, it has 
to be free to inquire informally to some extent into the merits of the 
application, just to ascertain whether it involves issues which properly 
should be set down for an adversary hearing. 

Some of the pending bills also present another practical question as 
to which employees of an agency should be covered by the prohibition 
against receipt of ex parte communications. 

One bill would apply to any member and any employee of the 
agency. I think that might be too broad for some purposes. 

If it is intended to prohibit communications between the agency 
members, on the one hand, and employees of the agency who regularly 
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ist the agency in the process of decision, if it is broad enough to 
om that, doubt very much that that is what the draftsman intended 


= any event, that is a matter which can easily be clarified in 


Secondly, if the prohibition apphier to communications with any 
employee of the agency, it would be so broad that it would restrict, if 
not outlaw altogether, what I think are the desirable opportunities of 
candid conversation about the merits of the case between counsel for 

rivate parties and those counsel who are appearing for the agency 
more or less as prosecutors. , 

Counsel who appear for the agency in the role or with some of the 
aspects of an agency prosecutor are excluded when the agencies decide 
acase governed by section 5 of the Administrative Procedure Act. I 
think they should be free to talk with opposing counsel about the pos- 
sibilities for compromise and settlement, and indeed section 5(a) of 
the Administrative Procedure Act expressly encourages the agencies 
toentertain compromise and settlement proposals rather than to force 

ies to go through paprceeraty and expensive proceedings. = 

I would also suggest to the subcommittee that direct legislation is 
not the only way to eliminate improper ex parte communications. _ 

For example, excessive delay in my opinion is the most valid criti- 
cism which can be directed against the administrative process, al- 
though it is by no means solely the fault of the agency itself. As this 
subcommittee has noted in its preliminary report, the longer a pro- 
ceding drags on, the greater the opportunity and the temptation for 
parties to try to influence the result improperly. _ on 

Also, to the extent that agencies in their published opinions or de- 
cisions lay down a clear and consistent body of principles and prece- 
dents, the opportunity and temptation to use improper influence will 
be reduced. 

Conversely, a mass of conflicting opinions with no consistent de- 
velopment of principle and lacking reasonable adherence to principle 
isan invitation for pressures of every kind. 

Finally, I would like to refer to some aspects of the question which 
[think are probably too subtle for legislative regulation at all. 

For example, members of agencies, like everyone else, are exposed 
tothe vast volume of industry speeches, press releases, even full-page 
advertisements, that appear both in the general press and in the spe- 
alized trade press. These general, i papa public materials can 
convey the same message as the so-called ex parte letter or telephone 
call, and all these forms of conveying a point of view, not only to 
the general public but also to the Government officials and Members 
of Congress, from one point of view can add up to a form of brain- 


_ But suggest that the only safeguard against that sort of thing lies 
in the intelligence and the integrity of the people who are appointed 
bythe President and confirmed by the Senate. 

Thank you, Mr. Chairman. 
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(Prepared statement of Mr. Ginnane follows :) 


STATEMENT OF Ropert W. GINNANE, GENERAL COUNSEL, INTERSTATE Coy 
COMMISSION, CONCERNING ADMINISTRATIVE PROCESS PROBLEMS 


TOPIC I 


What legislative or administrative measures have been or should be taken to 
preclude attempts to influence Commission members or employees by means 
which do not afford a fair opportunity to interested persons ; 
affected by Commission action to present their case, and at the same time 
preserve the necessary access by the Commission to information from the 
public, the regulated industry, and others? 


The phrasing of topic I illustrates perfectly the complexity of the problem with 
which it deals. First, it is concerned with the age-old problem of in 
that the decisions of Government agencies are made in the public interest, rather 
than as the result of improper influence in its many forms. If no more were 
involved, we could simply prohibit any communications to members and em- 
ployees of agencies with respect to any pending matters. Second, the statement 
of topic I recognizes that there is no such easy solution—that regulatory agencies 
ean perform the tasks entrusted to them by Congress only if their members 
and employees possess a mass of specialized knowledge which we do not expect 
in courts of general jurisdiction. 

Both the Congress and the administrative agencies have been aware of thig 
problem before now. For example, in section 5(c) of the Administrative 
Procedure Act, which applies to cases of adjudication (with significant excep 
tions), Congress commanded two things: (1) That no hearing officer shall con. 
sult any person or party on any fact in issue except upon notice to all parties: 
and (2) no agency employee with investigating or prosecuting functions in the 
particular case or a factually related case shall participate in the internal 
process of the agency's decision. However, it is fair to say that these provi- 
sions of the APA were more concerned to bring about an internal separation 
of the agencies’ decisional function from the functions of investigation and 
prosecution, than to regulate ex parte communications from outside the agency, 
Moreover, the exceptions for all rulemaking and initial licensing had the pra¢ 
tical effect of exempting a large part of all regulatory proceedings. 

On the administrative level, for example, the Code of Ethics for Practitioners 
Before the Interstate Commerce Commission (canon 8) reads as follows: 

Private communications with the Commission.—In the disposition of con- 
tested proceedings brought under the Interstate Commerce Act the Commis- 
sion exercises quasi-legislative powers, but it is nevertheless acting in a quasi- 
judicial capacity. It is required to administer the act and to consider at all 
times the public interest beyond the mere interest of the particular litigants 
before it. To the extent that it acts in a quasi-judicial capacity, it is, grossly 
improper for litigants, directly or through any counsel or representative, to 
communicate privately with a Commissioner, examiner, or other representative 
of the Commission about a pending cause, or to argue privately the merits 
thereof in the absence of their adversaries or without notice to them. Practi- 
tioners at all times should scrupulously refrain in their communications to and 
discussions with the Commission and its staff from going beyond ex parte 
representations that are clearly proper in view of the administrative work of 
the Commission. 

Also, the Interstate Commerce Commission’s restatement of ethical principles 
provides that— 

4. Members of the Commission and employees who assist it in the hearing and 
decision of cases should not receive from other persons or consider information 
or views concerning the merits of any matter which the Commission is required 
by law to determine upon a formal record, except upon notice and opportunity 
for all parties to participate. 

I cannot say from my personal experience that there is a need for legislation 
to regulate ex parte communications in connection with administrative proceed- 
ings. However, carefully drafted legislation obviously will serve to discourage 
improper ex parte communications. 


Personally, I believe that legislation can be drafted which will outlaw im- } 


proper ex parte communications and still permit a proper flow of necessary 
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tion to the agencies. I should like to outline briefly some points which 
[believe that such legislation should take into account. 
I would urge that such legislation be as simple and clear as possible— 
because it will govern the relations of many thousands of persons to the regu- 
ncies. 
i far ta believe that it should apply to all cases—whether adjudication or 
ing—in which the law requires that the agency's decision shall be based 
upon the evidence received in a formal hearing. I think it important that 
the prohibition against ex parte communications be limited to formal cases for 
two reasons. Using the Interstate Commerce Act as an example, it would per- 
mit the Interstate Commerce Commission to act upon the basis of ex parte 
tions in emergency situations—such as determining applications for 
motor carrier operating authority pursuant to section 210a of that 
act. Also, it would permit the Commission to consider any information, no 
matter how obtained, in issuing safety rules of general applicability. 

Third, I incline to believe that the prohibition should apply only to communi- 
cations as to the merits of such proceedings. H.R. 6774 provides an exception 

“sircumstances authorized by law.” I assume that this exception is in- 
tended to include the various procedural matters which administrative agencies, 
like courts, traditionally have determined on the basis of ex parte applications. 
[am inclined to doubt the practicality of defining such “circumstances author- 
jged by law” with any precision. Therefore, particularly if such legislation 
contains penal provisions, I would suggest that the prohibition apply only to 
communications as to the merits of a proceeding. 

Fourth, I would suggest that the prohibition be made applicable only after a 

ing has been noticed for hearing. Prior to that point, it would seem that 
an agency should be free to receive any information which would guide it in 
such preliminary procedural matters as whether the proceeding should get un- 
ysual expedition or whether it should be consolidated for hearing with related 
applications. Also, for example, Congress has given the Interstate Commerce 
Commission considerable discretion as to whether to hold hearings on con- 
slidation applications under section 5(2) and security applications under sec- 
tion 20a of the Interstate Commerce Act. I suggest that in order to exercise 
this discretion responsibly, the Commission should be permitted to consider 

rmation from any source. 

on the two bills H.R. 4800 and H.R. 6774 raise important practical ques- 
tions as to which agency employees should be subject to the prohibition against 
ex parte communications. Thus, H.R. 4800 would apply to communications 
“with any member or employee” of the agency. I suggest that this is too broad 
in two respects.. It would restrict the free flow of informal and frank com- 
munications between members of the agency and those employees who assist 
it in the process of decision. It would seem that internal discussions and 
memorandums in an agency’s decisional process are an entirely different matter 
than the ex parte communications at which the bills are directed. Also, it 
apparently would restrict informal settlement or compromise negotiations with 
agency counsel who have nothing to do with the process of decision. -Con- 
versely, H.R. 6774 may be too narrow in that it would apply only to communi- 
cations with “any agency member or hearing officer who presides over or par- 
ticipates in the decision or conduct of a hearing proceeding.” I would suggest 
that the prohibition should also apply to any agency employee who assists the 
agency in the process of decision. 

I would also suggest that direct legislation is not the only way to eliminate 
improper ex parte communications. Excessive delay is the most valid criticism 
which can be directed against the administrative process—although it is by no 
means solely the fault of the agencies. As the subcommittee noted in its report, 
the longer a proceeding drags on, the greater the opportunity and the tempta- 
tion for parties to try to influence the result improperly. 

Similarly, to the extent that agencies in their published opinions or decisions 
lay down a clear and consistent body of principles and precedents, the op- 
portunity and temptation to use improper influence will be reduced. Con- 
versely, a mass of conflicting opinions, with no consistent development of princi- 
oo reasonable adherence to principle, is an invitation for pressures of every 


Finally, I would like to refer to some aspects of this question which I sup- 
pose are too subtle for legislative regulation. Even in the absence of any im- 
Proper communications or detectable pressure of any kind, a member of a 
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regulatory commission can assume that a decision which hurts the 
of a big company or a segment of the regulated industry, may be 
There is no escape from this. As some one once said of official life in Wash. 
ington, “If you can’t stand the heat, get out of the kitchen.” Moreover, | 
sincerely believe that members of regulatory commissions who must make 
tough decisions as they see them, can assume that both the President and th 
Congress will back them up. If they can’t, it will accomplish little to regulate 
overt ex parte communications. 

Also, members of agencies, like everyone else, are exposed to the vast 
of industry speeches, press releaSes and full-page advertisements, which ap 
pear in both the general and the trade press, urging particular points of view, 
These materials can convey the same message as the specific ex parte 
munications with which the subcommittee is concerned. I suggest that the 
safeguard against this form of influence lies in the intelligence and integrity of 
administrators. 


The Cuarrman. Mr. Ginnane, I thank you very much for & very 
precise and I think a very fine statement. 

Gentlemen, does anyone desire first to undertake comments noy 
with respect to this topic and the presentation by Mr. Ginnane! 

Mr. Prizer. Mr. Chairman, would this be an ever eraae time for 
me to say that I have a written statement, copies of which have bee 
given to the committee staff, and if 1 may, I should like to ask that it 
be included in the record. 

The Cuarrman. Yes, I have a copy of your statement, Mr. Prizer, 
You would like it to just be included in the record ? 
Mr. Prizer. I would. I would be glad to comment at the prope 
time. 

The Cuarrman. Very well, and you may make such comment 
you desire. Your statement will go in the record at this point, 

(Prepared statement of Mr. Prizer follows:) 


STATEMENT OF JOHN B. PRIZER 


Mr. Chairman and members of the committee, I am John B. Prizer, vice 
president and general counsel of the Pennsylvania Railroad Co. My address is 
1138 Six Penn Center Plaza, Philadelphia, Pa. My statement is addressed ty 
the four topics selected by your committee for discussion and, although ip 
vited as an industry representative, I am expressing my individual views ip 
accordance with your invitation. 

At the outset, I should like to endorse wholeheartedly the objectives of your 
committee in seeking to eliminate undue and off-the-record influencés in the 
administrative process. Nothing could be more important than that the publie 
have confidence in the administrative agencies and nothing can so undermine 
that confidence as a public belief that the results of governmental agency pr 
ceedings may be improperly influenced by behind-the-scenes consultation from 
which interested parties have been excluded. Therefore, the adoption and 
enforcement of standards of ethics and restraints which would prevent such 
improper influences would be desirable as a basis for preserving public cor 
fidence in the integrity of the agencies and preventing the intrusion of injustice 
into the determination of agency proceedings. My conviction as to this i 
strengthened by the fact that the Interstate Commerce Commission, which is 
the agency under discussion today, has, as you know, its own canons of ethics 
which are designed to bring about the same result that your committee is 
seeking. And I believe it is substantially because of the existence of such 
standards of conduct, in the Commission’s code and in the practice before it 
that there is little or no need for additional legislation in this area as far as 
the Interstate Commerce Commission is concerned. 

However, let me at once express a serious doubt that Congress can effectively 
establish a single, procrustean standard or set of standards for all agencies, 
even for only the six independent regulatory agencies under consideration in 
these hearings, in view of the major differences in their functions and respo 
sibilities. It has been suggested earlier in these hearings that the action d 





of econort 


igh 


tn 


bl risiit 


ee 


ei 
. 


ahs 


poqensegtitsll: 


Hea 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 325 


asideration to review existing regulations and to adopt regulations designed 

“preclude improper ex parte communications and other improper influences 

decisions based solely upon the hearing record, and second, a require- 

ment that each agency report specially on this matter to Congress within a 

apecified time, e.g., 1 year. I believe this suggestion merits the most serious 

qnsideration on the part of this committee. 

ore turning to comments on the four topics assigned for discussion, may 

1 sound another note of caution. An approach often advocated to improve 

tive procedures and prevent improper influences is the judicializa- 

tion of such procedures by the application of safeguards developed for the 

ent of disputes between private individuals in the courts. Such judi- 

galization can go too far, especially when applied to those regulatory agencies 

which are charged with fostering and developing particular industries or areas 

of economic activity. Those agencies are primarily concerned with the pro- 

tetion of the public interest and with the implementation of congressional 

policies. Historically it was the inappropriateness of judicial procedures for 

this task that led to the development of the administrative process as we know 

Therefore, it is imperative that the effectiveness of the agencies in 

ng out their statutory responsibilities should not be hampered by types 

of restraints designed for other purposes. This problem will be more sharply 
defined in the discussion of the specific topics to which I will now turn. 


at this stage would consist of, first, a direction to the agencies under 
to = 


TOPIC I 


What legislative or administrative measures have been or should be taken to 

lude attempts to influence Commission members or employees by means 

which do not afford a fair opportunity to interested persons materially 

affected by Commission action to present their case, and at the same time 

erve the necessary access by the Commission to information from the 
public, the regulated industry and others? 


The Interstate Commerce Commission’s Canons of Ethics, to which I have 
already referred, are addressed to these very considerations. They provide that 
itis unethical for practitioners to attempt to sway the judgment of the Commis- 
sion by propaganda or enlisting the influence or intercession of Members of 
Congress or other public officers; that marked attention and unusual hospitality 
on the part of a practitioner to a Commissioner, examiner, or other Commission 
representative should be avoided; and that, to the extent that the Commission 
acts in its quasi-judicial capacity, it is grossly improper for litigants, directly 
or indirectly, to communicate with a Commissioner, examiner, or other Com- 
mission representative about a pending cause or to argue privately the merits 
thereof without notice to their adversaries. It may be that these canons need 
further implementation and refinement. If so, suggested revisions should ap- 
propriately come from the Commission in the first instance. 

Turning specifically to ex parte communications with agency members or 
employees, these may be said to consist of three general types: communication 
(1) by parties (which term should include their counsel or other representa- 
tives before the agency), (2) by persons not parties, and (3) by members of the 
agency staff. The last of these is to be discussed under topic 3. Of course, 
am ex parte communication is not improper per se. We are concerned here with 
those communications which become improper because their purpose or effect is 
to sway or influence the decision of an agency in favor of one group or person 
without the knowledge of the other. I might say that I know of no instance 
in which a complaint of improper influence has been made against a decision 
of the Interstate Commerce Commission. 

Certainly in (1) cases which require a decision to be made on a record, after 

or opportunity to be heard, or (2) in rulemaking proceedings which 
involve decisions about valuable private rights—as, for example, rate cases or 
contested acquisition of control cases—parties should be forbidden to commu- 
nicate, ex parte, during the course of the proceedings concerning the merits of 
the case or its ultimate disposition. This limitation on content is necessary 
because even in a formal and contested hearing certain ex parte communica- 
may be entirely proper. For example, questions about procedural mat- 
ters, the form of exhibits or even discussions about the manner in which an 
order entered against a party should be implemented are not the type of com- 
munication which should be prohibited. 








326 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


Any provision forbidding certain ex parte communications should be accom 
panied by a requirement that attempted communications of the type prohibj 
be placed by the agency in its public file. However, it would be a mistake ~ 
such communications to be made a part of the hearing record as distingu : 
from the public file. The hearing record should contain only matters act 
accepted as proper evidence, and ex parte communications, which are not 
missible in evidence, should not be a basis either for the decision of the a * 
or for judicial review if the record is certified to a court. The requirem 
that such communications be placed in a public file would eliminate secrecy on 
the motivation for secrecy, and would also preserve the improper statemeata 
that sanctions could be imposed upon the offending party in appropriate instan m4 

Persons not parties to agency proceedings should of course be prohibited 
from communicating ex parte with agency members about the merits or dis. 
position of cases in process. Not only is this the area in which pressure is 
most likely to be sought, but were such persons not restricted, the belief would 
obtain that parties might be able to accomplish through intercession what 
are forbidden to attempt directly. Here again a person, not a party may 
properly seek information about a proceeding, such as the question involved, 
whether it is too late to intervene, or similar matters. The same requirement 
for placing prohibited communications in the public file should apply here ag 
a means of negating secrecy and thereby destroying the opportunity for jp. 
proper persuasion. 

Finally, communications not pertaining to pending proceedings and thus 
lacking the element of influence should, of course, not be restricted. After all, 
deciding cases is only one part of the Commission’s job. It also has policy to 
make, and the responsibility of developing and preserving the national trans. 
portation system. The agency cannot effectively carry out these duties and 
responsibilities unless it can obtain necessary information from a wide variety 
of sources. Sometimes such information is confidential. If such information 
cannot be freely obtained, but is hamstrung by restrictions or required pub- 
licity, the work of the agency would be seriously impaired. Thus the restric. 
tions which safeguard the fairness and independence of agency decisions must 
be balanced against the agency’s need for information in the performance of 
its many other functions. 

H.R. 4800 and 6774 are designed to deal with this problem of ex parte com- 
munications, but I will not undertake here to comment on their particular 
language since I understand that your committee will soon have hearings on 
those bills. I would emphasize, however, what has already been brought out 
at these hearings; namely, that in this particular area there are serious prob 
lems of definition and application. For example, a prohibition phrased in 
terms of adjudicatory type proceedings might be adequate in the case of the 
ICC which has a great many formal proceedings. However, it might be an 
inappropriate line of demarcation as applied to another agency, as indicated 
in the statements of other agencies. This is why I believe that there is con- 
siderable merit in the suggestion which has been made that, within the frame 
work of principles recommended by your committee, each agency draft its own 
regulations in keeping with its particular duties and procedures. 


TOPIO II 


The role of hearing examiners. Present strengths and weaknesses. What 
legislative measures should be taken to increase their stature and 
effectiveness? 

The need for independent hearing examiners in the conduct of the work of 
the Interstate Commerce Commission is apparent, and the extensive use by it of 
a trained staff of its own examiners appears to me at the present time to 
be working well. Therefore, I believe that there is no need for legislation which 
would make substantive changes in the role which the hearing examiner has 
in the makeup of the agency. Such changes as may be necessary would per: 
tain to the position itself rather than to the place of the position in the function- 
ing of the agency. For example, the grade, salaries, and tenure of office of 
examiners should be such that this position attracts men of ability and prestige 
and provides a measure of assurance of independence from political and other 
pressures and influences. Any specific recommendations in this area 
come in the first instance from the agency concerned. 

One point I would like to stress is the importance of having hearing examiners 
assigned exclusively to a particular agency. Without the specialized skills and 
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expert knowledge which is acquired from experience in a particular field, the 
of the hearing examiner would be substantially impaired regardless of the 
grade, salary, or other emoluments which might be attached to the office. 


TOPIC IIl 


rhe role of Commissioners and their immediate staffs and agency staffs, and the 
division of responsibilities. Present strengths and weaknesses. What legis- 
lative or other measures, if any, are needed? 


One of the major problems connected with this topic relates back to the dis- 
under topic 1; namely, ex parte communications between the Commission 
and members of the agency staff. It is in this delicate area of the relationship 
of the Commission and its staff that the principle of judicialization especially 
runs counter to the basic purposes of the administrative process. This is par- 
tienlarly true in the case of regulatory bodies which are charged with responsi- 
for the fostering and development of entire industries or areas of eco- 
nomic activity, as is the Interstate Commerce Commission. In order not only 
to decide specific cases but to implement or formulate broad policies, agency 
members must of necessity have access at all times to the knowledge and advice 
of the experts on the agency staff. Thus, the Interstate Commerce Commission, 
whether deciding contested cases or carrying out the provisions of the national 
transportation policy or considering the public interest in transportation gen- 
erally, must utilize the knowledge and skill of specialists such as transportation 
engineers, economists, cost accountants, and securities experts. It is impossible 
for any member of an agency to be, himself, a specialist in all these subjects 
with which he is concerned. He must, of necessity, depend heavily on the 
of his staff. 

It is for this reason that prohibition against ex parte communications must 
differentiate between staff members and other persons. Otherwise, a prohibition 
applying to “all persons” would include staff members and would effectively 
destroy agency-staff communications which go to the very heart of the adminis- 
trative process. 

In order for an agency to function effectively, therefore, there must inevitably 
be not only consultation but some delegation of responsibility by the agency to 
the members of its staff. As to such delegation, probably no single line of demar- 
cation can be drawn by legislation to apply to all agencies. Certainly, the 
amount of delegation and the necessity for consultations with staff members will 
differ considerably between the independent regulatory agencies and other types 
of agencies such as are found in the executive branch of the Government. 
Furthermore, the needs of the individual regulatory agencies may vary greatly 
in this respect. Section 5(c) of the Administrative Procedure Act, relating to 
separation of functions, presently forbids staff participation which would have 
the effect of combining the roles of prosecutor and judge. Within the limits 
of this important procedural safeguard, consultations with staff members cannot 
be restricted to any greater extent without seriously impairing the effectiveness 
of the agency. Even in cases of adjudication involving the rights of contesting 
parties, policy factors often enter into the final decision. Such agency policy 
considerations must be developed and applied by the agency in consultation with 
its staff. 

Here, again, I doubt the wisdom of enacting legislation of general applicability 
toall agencies, and suggest that each agency should define for itself the proper 
scope of staff participation. 


The efficiency of the Commissions. What changes, if any, in the existing statutory 
provisions relating to substance or procedure are needed to enable the Com- 
missions to cope with the increasingly enormous volume of business coming 
before them? 

My only comment in connection with this topic has to do with delay in some 
areas Of the Commission’s processes. Very substantial improvements have been 
made in recent years by the Interstate Commerce Commission in its procedures, 
with resultant reduction in procedural delay. However, the workload of the 
Commission is such that at least in the opinion of the parties too much time 
elapses between the initiation and the determination of some proceedings. In 
these situations the supposed advantage of the administrative process as a meaas 
of securing prompt action is nullified. I am not here suggesting that there is any 
inefficiency on the part of any individuals in the Commission. But I do believe 
that the Commission has insufficient personnel to deal promptly with the matters 
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which Congress has assigned to it. Here again, I would urge that the 

sion itself review its personnel in relation to its functions, and vice y 
recommend to the Congress areas in which either its functions should be reg 

or its personnel increased in order to enable it to discharge promptly the duties 
placed upon it. I would also urge that this committee think twice before 
mending legislation which by virtue of the breadth of its applicability ang the 
generality of its terms may create such complexity and uncertainty as to increage 
the delay in Commission decisions. 

Mr. Prizer. At this time, Mr. Chairman, I would like to say simply 
that first of all 1 endorse wholeheartedly the objectives of the com. 
mittee in seeking means to prevent improper influences in agency 
determinations. 

I would like to say also that as I have followed to some extent your 
proceedings this week, I am inclined to doubt the en of apply. 
ing a single standard all the way across the board to all agencies, 
and, as Mr. Ginnane has indicated, one of the most serious problems jg 
that of delay, and it occurs to me that a single standard of broad gen. 
eral applicability to all agencies may present problems of complexity 
and uncertainty which may increase delay. 

You have before you the suggestion made earlier in these proceed: 
ings; namely, that each agency review its own regulations and pro. 
visions and present to the committee within a specified time a recom. 
mended set of regulations or recommendations for legislation. 

It seems to me that merits most serious consideration. 

In the case of the Interstate Commerce Commission, I doubt that 
there is need for legislation, and I have never known of this matter 
of ex parte communications. The Commission has its own regulations, 

Mr. Ginnane has made some very good suggestions which perhaps 
should be incorporated in its own regulations, and I have never heard 
of an instance of complaint of improper influence in this Commission, 
That is all. 

The Cuarrman. Thank you very much, Mr. Prizer. 

I might comment here, as I have on two or three occasions, that there 
seems to be a general feeling by so many people that the objectives are 
worthy, that something needs to be done, but they raise caution and 
doubt and give every reason in the world why they think nothing 
should be done. 

We in this committee have been pretty deeply involved in some of 
these problems, and it is not only recently it has happened, as every- 
body knows, but it has been over a long oe of years. 

It does seem to some of us, at least, from our experience in investi- 
gations, that there should be some guidelines set down by legislation. 
We think it would be very wholesome, and the purpose of these panel 
discussions is to try to elicit from you gentlemen the very best possible 
en we can get from you to assist us in whatever we might or might 
not do. 

Mr. Prizer. I would agree, Mr. Chairman, that certainly somethi 
should be done, but I would hope it could be done in the light of eae 

mmission’s own recommendations in its field. 

Mr. Turney. Mr. Chairman, I want to comment very briefly on Mr. 
Ginnane’s statement, with which I agree almost completely. I might 
mention that the canon 8 of the practitioners which he read has been 
in effect since 1931. It has, within the past few years, been incorpo- 
rated in the “Rules of Practice” by the Commission, and is now bind- 
ing on all persons, attorneys, practitioners, or anyone else who repre- 
sents himself in a proceeding before the Commission. 
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Like Mr. Prizer, in the 40-some years that I have practiced before 
the Commission, and in which I lost a terrible number of cases, I know 
ofno instance of improper influence. . 

With respect to the particular suggestion made by Mr. Ginnane on 

3 of his memorandum, the second suggestion at the bottom of 
the page, I suggest that it should apply to all adversary cases. There 
are a large number of proceedings before the Commission under 
yarious sections of the act which are wholly nonadversary. : 

To make such a rule applicable to such cases is going to delay things. 
Now, under the ati if the application or if the information is 
insufficient in such case, a telephone call asks for the information and 
itis promptly submitted. If it had to be done by order, if it had to 
be done by an amendment to the pleadings, there would be additional 

ay, all to no purpose. 
mis is one behet thing to which I have reservation. That is com- 
munication between the staff of the Commission and the Commission 
itself. I agree with Mr. Ginnane that that should be permitted with 
atest possible freedom. But I think there is one point, and 
that is that that communication should not be in the form of evidence 
or facts, divorced from the record which has been made and upon 
which the Commission acts and with respect to which the parties have 
had no opportunity to be heard. That sometimes happens. 

[think with those comments, I should say that I believe that a stat- 
uteof this nature is necessary. I hope that it does not result in further 
qverjudicialization of our practice which has slowed things up 
considerably. 

Ido not believe you can legislate integrity, but I do think that you 
ean legislate a protective aura that will keep people from attempting 
todo these things. 

That is all I have. 

The CHairman. Very well. 

Mr. Corry. Mr. Chairman, my name is Curry, and I have been in 
general practice since 1926 before the Commission. Prior to that 
time I was assistant chief counsel of the Interstate Commerce Com- 


ission. 

[have been, like Mr. Turney, president of the Association of Inter- 
state Commerce Commission Practitioners, and have had rather close 
contact with the Commission and with the examiners and those in 
the Commission. 

I would like to endorse generally what he said, and also what Mr. 
Ginnane has said. I have doubt, though, as to the form of the legis- 
lation that might be enacted. I think it is important, as Mr. Ginnane 
has pointed out, that that should lay down, you might say, guidelines 
of rather broad meaning, because certainly ease of the Inter- 

i 


state Commerce Commission are considerably different from some of 
those of the other agencies. 


TheCnamman. Why so? 


Mr. Curry. Well, I think that they have a great many problems 
there which involved, you might say, nonlitigated cases. I'think some 


of the aa agencies perhaps have more cases where hearings are 
re * 


f 


you have a case that is not litigated, it is not contested, and, as 
Mr. Turney pointed out, say the Bureau of Finance desires some addi- 
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tional information, I see nothing wrong. In fact, I think it is sengibj, 
and it expedites the hearing if somebody in the Bureau can cal] 
and say, “We need some additional information on a certain phase of 
that case.” 

I think that when that information is given, the matter can be pro. 
gressed and can go through and that that is in the public interest, 

I have this thought, which is somewhat in addition to what has 
been said here, and it is in my prepared statement that I have pre. 
sented, that I would like to refer to. 

The topic of preventing attempts to influence Commission members 
or employees and at the same time make possible the furnishing of 
legitimate information is a difficult and thorny question. 

As a general practitioner, what seems particularly objectionable 
to me is for one of the parties in a litigated case before the Commission 
to go to his Congressman or Senator and have him call or communi- 
cate by letter with one or more of the Commissioners or a member of 
the Commission’s staff. 

Information as to the status of that case is ordinarily readily avail. 
able upon inquiry by an interested party or his counsel, and there is no 
need for intercession by a Congressman or a Senator. The mere fact 
of such intercession by a Congressman or a Senator carries with it 
overtones of political pressure which are undesirable. 

It is to be noted that the code of ethics for practitioners before 
the Interstate Commerce Commission contains a canon, No. 4, which 
reads : 

It is unethical for a practitioner to attempt to sway the judgment of the Com- 
mission by propaganda or by enlisting the influence or intercession of Members 
of the Congress or other public officers, or by threats of political or personal 
reprisal. 

Mr. Rogers of Texas. Would the gentleman yield right there? 

Mr. Curry. Certainly. 

Mr. Rocers of Texas. Did you say “to influence a Commissioner”? 

Mr. Curry. “To attempt to sway the judgment of the Commission.” 

Mr. Rogers of Texas. You would interpret that to mean, also, at- 
tempts to sway the thinking of the staff members who might have 
access to the Commission ? 

Mr. Curry. That is right. Because the inquiry, which so often is 
merely a pro forma sort of inquiry that is a perfectly legitimate one, 
may come from some man on the ppropriations Committee or some- 
thing of that sort. 

It is just human nature to just say, “Well, now, that is from so-and- 
so up on the Hill. We had better look out. We had better watch out.” 
Yet that inquiry could have been made just as well by the counsel for 
the concern or by some representative of the particular party that is 
involved. 

Mr. Sprrncer. May I ask a question at that point ? 

Mr. Curry. Certainly. 

Mr. Sprincer. Suppose that I have a petition, signed by 10 or 100 
or 1,000 persons which comes to my desk, with reference to the dis- 
continuance of a train, we will say, or an increase in a rate which 
affects that area. 

Do you believe there is anything incumbent upon a Congressman to 
appear in behalf of those constituents who object to a raise or is it your 
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thought that they can only be represented by hiring a counsel and 
ap ing before the committee as a contestant { 

Mir Curry. No; I think it is all right for you to go down there, if 

ou enter your appearance as representing inn people, that group, 
and you withstand cross-examination, or your men withstand cross- 

ination, or if you testify, if you withstand cross-examination. 
That is all right. I imagine there are cases where you have to do that. 

But I do not think that you would, and I do not think that you 
should, call up, say, the Chairman of the Commission and say, “Say, 
[ want to get this thing through. I want to keep that train from 
being taken off.” 

Mr. Sprincer. I do not think that is the point. I do not think Con- 
gressmen do that. But the point that has been objected to here, and 

u had an editorial in the Washington papers recently, and there 
fagtteon a recent discussion of it, of Congressmen at hearings repre- 
senting viewpoints of a substantial number of his community or maybe 
allofthem. That is the point involved. 

Mr. Curry. As I read the report of it, it was that the Congressman 
did not want to be cross-examined, and he didn’t file the proper papers 
with the Commission, in case he intervened, and he had a preferred 
position, which I do not think that the ordinary Congressman would 
want to take. 

Mr. Sprincer. In order to appear in a public hearing on this, it 
would be your penoey. that the Congressman, whether he was a lawyer 
or not, would have the duty to go down and file a petition or to make 
at least a docket entry that he 1s appearing for a group of people, or 
his community, or however you put it. Is that what you had in mind? 

Mr. Curry. That is what [ had in mind. 

Mr. Sprincer. In other words, you do not think he has any right, 
we will say, to plead the public interest, if it is a public interest, other 
than by becoming a contestant in the case; is that right? 

Mr. Curry. Well, a party in the case. 

The Cuarrman. Mr. Bennett? 

Mr, Bennett. That raises a point that I brought up yesterday that 
I think is highly important because of the facts that were presented 
before our committee with respect to commissions other than this 
one, where Members of Congress not only make telephone calls and 
ex parte contacts, but also appear formally in a contested case in be- 
half of a contestant. 

In other words, appear as an advocate. The situation mentioned by 
my colleague, Mr. Springer, a minute ago, where a community or 
where constituents present their point of view to the Member of Cet 
gress, and ask that he present it to the particular commission, I per- 
sonally see nothing at all wrong with that. 

I think it is part of our duty as Members of Congress to see that 
constituents, whether it be 1 or 1,000, who call to the attention of the 
Commission with a request that they be given such consideration as 
they deserve. But I see quite a different situation where a Member of 
ae appears in a contested case as a witness who advocates that 
the Commission decide the case in a particular way, or as an attorney 
who appears and requests the Commission to decide in favor of liti- 
gant A instead of litigant B. 
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What is your opinion in respect to that? Hav i 
situation an thought? f Tt 0 ea 

— a ae opinion is—— 

r. Bennett. First, do you see a difference betw i 
Lenentibned? , doy e between the things thyt 

Mr. Curry. I see a difference, but I would think it would 
hard for the Congressman, if he goes down there in bidet on 
a litigated matter, not to take sides and actually to advocate some 
position in the matter. Otherwise, his constituents would feel that 
they hadn’t been served properly. 

I think the pressure would be on the Congressman. What I would 
say is where there is public appearance, and everybody knows thyt 
the Congressman is there, and that he is making a statement, that he 
should be treated just like any other person who is representing 4 

roup. 

If he testifies, he ought to be subject to cross-examination, just like 
anybody else. It should be found out how many of the facts he knows 
what sort of a record he is making, whether he is really addin any. 
thing that the Commission itself could act on from the standpoint of 
the facts. 

When everybody knows a Congressman is going in, I think that to 
some, at least, some on the staff, I believe that they would recuil 
somewhat from that. In other words, they would feel that unless real 
facts are brought out, that that is just a case of political influence. Tt 
might have the opposite effect from that which was intended. 

Mr. Benner. Maybe you have not given this too much thought, 
but it has oecurred to me because of the many situations that have 
arisen during the course of this committee’s investigation of the past 
2 years, as to the propriety of a Member of Congress under any cir- 
cumstances appearing before one of these independent agencies to 
advocate or to request that the Commission decide the case in a par- 
ticular way. 

I am speaking now of the contested cases, adjudicatory matters 
that are before the Commission. I say that raises a serious question 
in my mind because Congress collectively has created these agencies. 
They can abolish them. Congress could abolish the agencies. It can 
decide the terms of office of the members. 

It provides its appropriations. It does many other things of a 
supervisory and controlled nature over the agency. Therefore, under 
those circumstances, for a Member of Congress to appear as an attor- 
ney or as an advocate in a contested case, it seems to me to be an im- 
proper situation, and not only putting the Member of Congress in an 
embarrassing situation many times, but also putting the agency itself 
in an embarrassing position. 

If 1 Member of Congress can do it, 50 Members can do it ina 
particular case. We have had situations before the Federal Com- 
munications Commission, for example, where one litigant gets two or 
three influential Members of Congress to write letters in his behalf. 
As soon as he does that, the other litigant feels obligated, and I can 
see why. He feels obligated to go and get as many influential Mem- 
bers of Congress as he can get to plead his cause. 

Then the Commission, the agency, has before it congressional advo- 
cates on both sides of the issue most of the time, irrespective of the 
merits of the case, but simply because of congressional responsibility 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 333 


either to a friend or to a constituent to make a representation in be- 
half of that litigant. 

I would like a comment from the General Counsel of the Com- 
mission on that matter, or the Chairman. 

Mr. Arrears. I would like to make a comment. I think the im- 

t distinction to be made in this matter of communications is 

what the import of the communication is, when it is dressed up as a 

rocedural inquiry. I think in every adversary proceeding of any 

Find the opportunity for abuse or misunderstanding comes when the 
inquiry is directed to a commissioner. 

@ have a secretary of the Commission who is the official corre- 
spondent for the Commission. If all communications relating to 
procedural matters or any matter of that kind were addressed to the 
gecretary, directed to the secretary, in the first instance, and not to 
a commissioner, then we could eliminate a great deal of this mis- 
understanding and abuse. 

He, in turn, then, could circulate, if it is an adversary proceeding, 
those representations to the other parties and pick it up from there, 
or he could make them a part of the docket, depending upon the 
circumstance. 

But the mere fact, that a client or a practitioner or a Congressman 
or a Senator, calls up a commissioner or writes to a commissioner 
and asks, “What is the reason why this matter is being delayed?” 
and so on and so forth, carries an implication which I think is sub- 
ject to being misunderstood. 

As a matter of fact, the commissioners should not be involved with 
direct inquiries involving a mere matter of procedure. I think that 
the parties themselves sometimes create this opportunity for misun- 
derstanding. ‘They come in and say, “No, this is a procedural ques- 
tion I want to ask you,” and then in the course of the justification 
for a complaint about delay, they go into details about the hardship 
the matter presents. 

So how do you segregate the procedural part and the other part? 

Mr. Bennerr. You go further than I am suggesting. I wouldn’t 
go that far. I think a Member of Congress should have the right 
io make an inquiry of any member of the commission, certainly, as 
to the status of a proceeding before them, or the reason for the delay. 
But in any case, would you direct your attention to the other area? 

I assume from what you said that you would feel that a Member 
of Congress should not appear in a contested case as an advocate for 
any one of the contestants. 

r. Arpata. I think he should. I think, after all, a Congress- 
man is representing the public, and I think that our proceedings and 
our entire business down there is to try to accomplish something in 
the public interest. 

I think that if there are broad representations, that is one thing. 
For instance, if you talk about a train discontinuance—— 

; Bennett. I am not talking about that. Are you the chair- 
man 

Mr. Arpara. No; I was chairman before. 

_ Mr. Bennett. I am speaking about a contested case. Is it proper, 
in your ppnien, for a Member of Congress to appear in behalf of 
alitigant? You are speaking of public interest. 
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Mr. Arpata. Do you mean as counsel ? 

Mr. Bennett. I mean as an advocate, whether he is formally ] 
counsel or in what capacity he appears formally, but advocating q 
decision on the part of the Commission in favor of one contestant 
as against another. 

Mr. Arpata. No. In a case where you have narrow issues, I would 
say no. As a matter of fact, we had a situation arise about 3 years 
ago, I think, where we had a contested matter involving rather broad 
en and we had three letters, three communications, from 
Senators. 

In that particular instance, we circulated those to the opposing 

arties and asked if they had objections. They did. So we re. 
jected those. We said, “We will not accept anything except the 
formal record in a case.” 

There you are getting down to specifics. I was talking more or 
less in the case of a train discontinuance case. In that type of a 
case, we accept letters and put them in the docket from individual 
passengers, members of the public. I think in the usual case the 
are not resisted or nobody objects to them being made part of the 
record, because you don’t have the organized representation and you 
do have a rather broad public interest question involved. After all, 
these people ought to have the opportunity to express themselves, 
But the communication goes into that particular docket. 

Mr. Bennett. I agree with that. I think in your canon 4 of the 
Commission’s Code of Ethics you make it unethical for a practi- 
tioner to attempt to solicit or enlist the influence or intercession of 
a Member of Congress. 

While you do that, I assume you are doing it because you are mak- 
ing it unethical for a lawyer to ask a Congressman to intercede, | 
suppose you infer from that that you feel it is improper for the Con- 
gressman to be in the case. You do not say anything about the Con- 
gressman in the canon, but you do make it unsthiout for the lawyer, 

I stand corrected. Mr. Lishman says this is the code of ethies by 
the bar and not by the Commission. 

Mr. Arpata. We do not have a code of ethics to apply to the Con- 
gressman. We just have it to apply to those people who practice 
before us. 

The Cuarrman. We are trying to consider something that would 
apply to everybody. I might say it is appropriate to use the Congress 
in this discussion. I think even more a ies the Congress has the 
responsibility to these commissions, they having been organized as an 
arm of the Congress. 

You agree with that, do you not? 

Mr. Arpata. I certainly do. That has been my consistent theory 
all the time. 

The Cuatrman. You do not consider that your agency is a part of 
the executive, then, do you? 

Mr. Arpata. No. I do not also consider that the agency is above 
and beyond any type of accounting. I think everybody in this world 
has to account to somebody. In our case, we account to the Congress. 
What we are talking about here is a particular case, any specific case, 
and I'think, as I say, if those communications were all addressed to 
the secretary, routed by him, then you wouldn’t have that implica- 
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‘tion, that misunderstanding, that “Well, this Congressman is trying to 
exert influence on a Commissioner.” 

The Cuarrman. Mr. Curry, did you have a further comment ? 

Mr. Curry. I was going to say in answer to Congressman Ben- 
nett’s question that my own personal view is, if I could control the 
situation, I would provide that no Congressman could be an advocate 
in any proceeding before the Commission that was a contested case. 

I would say that all the Congressman could do would be to ask for 
information. I think that should be discouraged. 

Mr. Tuomas. Mr. Chairman 

The Cuarrman. Mr. Thomas? 

Mr. Tuomas. Just to keep the record straight here, reference was 
made to the code of ethics. 

The CuarrMAN. Before you start, I have a question to ask. 

I notice you were reading partially from the statement you pre- 
pared. If you like, it will be included in the record. 

Mr. Corry. Thank you. 

(Mr. Curry’s prepared statement follows :) 





STATEMENT OF R. GRANVILLE CURRY 


As a lawyer of Washington, D.C., in general practice before the Interstate 
Commerce Commission, I deem it a privilege to express my individual views in 
respect to the topics assigned for discussion before the House Subcommittee 
en Legislative Oversight. I shall deal principally with topics I and II. 

Preliminarily, it seems appropriate to bear in mind that the Interstate Com- 
merce Commission is the oldest of the agencies here under consideration; that, 
with the passing of years, it has been vested with increased responsibilities and 
powers; and that it has weathered the stresses and strains of changing condi- 
tions with remarkable success. It has under its jurisdiction approximately 
1,000 railroads, 19,000 motor carriers, 300 water carriers, 100 freight forwarders, 
and 75 pipeline companies. Because of the volume, complexity, and importance 
of its work, it has, it seems to me, a unique and somewhat more important posi- 
tion among the administrative agencies. 

Within recent years there has been a rapid turnover in members of the Inter- 
state Commerce Commission and of examiners on its staff. This has deprived 
the Commission of many benefits from long experience but has brought many 
fresh reappraisals of problems in the framework of modern conditions. Efforts 
are being made to improve and expedite the work of the Commission. Some are 
apparently in the trial-and-error stage, but, in my opinion, real progress is 
being made. 

I, The first topic as to preventing attempts to influence Commission members 
or employees, and at the same time make possible the furnishing of legitimate 
information, is a difficult and thorny question. As a general practitioner, what 
seems particularly objectional is for one of the parties in a litigated case before 
the Commission to go to his Congressman or Senator, and have him call or com- 
municate by letter with one or more of the Commissioners, or a member of the 
Commissioner’s staff. Information as to the status of a case is ordinarily 
readily available upon inquiry by an interested party or his counsel and there is 
no need for intercession by a Congressman or a Senator. The mere fact of such 
intercession carries overtones of political pressure which are undesirable. It 
is to be noted that in the code of ethics for practitioners before the Interstate 
Commerce Commission there is the following provision from canon No. 4: 

“It is unethical for a practitioner to attempt to sway the judgment of the 
Commission by propaganda, or by enlisting the influence or intercession of Mem- 
bers of the Congress or other public officers, or by threats of political or personal 
reprisal.” 

The Commission, while willing to give out legitimate information concern- 
ing matters before it, has long looked with definite disapproval upon any attempt 
by a party in a contested case, or his lawyer, to discuss the merits of the case in 

absence of representation by the other side. On the other hand, the Com- 
mission’s staff may be, and often is, extremely helpful in connection with purely 
procedural or nonlitigated matters. 
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Perhaps, the Commission could adopt a rule further outlining thege 
ciples and give it publicity so that all may understand, including Senators and 
Congressmen, who would probably welcome such a rule. 

II. With respect to the second topic, proper regard for the role of heg 
examiners is one of vital concern to practitioners before the Commission, 
heavy responsibilities are recognized in the Administrative Procedure Act, 
hearing examiners of the Interstate Commerce Commission have been eg 
selected and have had excellent training. It is essential that they be wey 
qualified to conduct hearings courteously, fairly, and firmly and that they hay 
the capacity and broad comprehension to deal by careful analysis and Objective 
consideration with the issues presented. They represent a continuing regeryojy 
of expertise of benefit to the Commission and to the public in the discharge of 
the important duties provided for by the Interstate Commerce Act. 

In writing their decisions or reports, they are not urged or directed by 
Commissioner or group of Commissioners to reach any particular conclusion byt 
make their decisions in accordance with their own independent judgments, This 
was the practice before enactment of the Administrative Procedure Act, but that 
act assures that such impartial determination shall be made. In view of the 
intimate knowledge which the examiners have of the Commission’s work ang 
principles applicable under the Interstate Commerce Act, it would, in my o 
be unwise and unfortunate to separate all hearing examiners from the agencies 
to which they are now attached and have them rotate as members of a separate 
group under separate management in dealing with cases of a particular a 
such as the Interstate Commerce Commission. This would mean serious logs of 
expert knowledge and experienced judgment acquired by examiners in the diff. 
cult and complicated field of the Commission’s work. 

While from my observation the examiners are deeply interested in the work 
of the Interstate Commerce Commission and devote themselves steadfastly to the 
many difficult tasks assigned to them, both in hearing cases and in preparing re 
ports, there appears to be a feeling of considerable dissatisfaction among them, 
part of which is caused by their semi-independent status and insulation from 
the Commissioners. 

Certain changes, it is believed, deserve careful consideration. 

(1) The hearing examiners are not provided with, but should have, sufficient 
stenographic, clerical, and messenger service. Much of their time is taken with 
work which could be done by those in lower grades. This would mean release 
of greater effort in the tasks which hearing examiners are expected to perform, 
It is to be noted that in one of the agencies, the Federal Power Commission, 
provision is made for one full-time secretary for each two hearing examiners, 
What the ratio should be at the Interstate Commerce Commission is a matter 
which, it is believed, could be readily determined. 

(2) While still maintaining the status of hearing examiners free from inflv- 
ence by a Commissioner or Commissioners in the preparation of initial decisions 
or reports, it seems desirable that they should have somewhat closer relation 
to the members of the Commission to insure a better understanding of their 
needs and complaints. The examiners apparently have no official spokesman or 
spokesmen from their own ranks in any of the three bureaus in which they 
work, the Bureau of Rates and Practices, the Bureau of Operating Rights, and 
the Bureau of Finance. It seems desirable that provision should be made for 
such representation on an official basis. It also seems desirable that they be 
represented on the Staff Rules Committee which deals with the rules of practice 
before the Commission. The director of each bureau has many duties to perform 
and would probably be glad to have the examiners so represented. Such an 
arrangement might make for better cooperation and understanding as to the 
duties and responsibilities of the hearing examiners in respect to the issuance 
of subpenas, receiving late-filed exhibits, conducting prehearing conferences, 
postponements of brief dates, and in other respects. 

(3) As a practical matter, and in the best interest of ultimate results, it 
seems undesirable that after the hearing examiner has issued his proposed 
report or recommended decision he should thereafter be completely cut off from 
any contact with the case. Instead, the Commission, particularly in highly com- 
plex and difficult cases, should be able to call upon him for advice and assistance 
in the light of his familiarity with the evidence in the record and the case in 
general. Review, however, as is the present practice, should be provided through 
the Review Board. This procedure, together with review in the offices of the 
individual Commissioners, assures adequate protection of the rights of litigants 





> 5 : 
an 


ae 
sge° 


& 


SPEgPELeRy ES bette 


ae 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 337 


determination of the issues. This procedure, however, emphasizes 
ne importance that members of the Review Board and those in the Commis- 

’ offices should be given salary grades commensurate with the important 
work which they are called upon to perform. 

(4) At the present time, there are two grades of examiners, GS-15 and 
gs-14. It is understood that in the other agencies generally there is but 
one grade, GS-15. It would appear reasonable that likewise, there should be 
only one grade (GS-15) applicable to the examiners in the Interstate Commerce 

ission. However, it would be well to bring in new men at grade GS-14, 
with the understanding that, if after 2 years or some other definite time, their 

is certified by the Commission to be satisfactory they will automatically 
take the GS-15 grade. " 

(5) In view of the great need of attracting and holding competent hearing 
examiners, it is believed highly important that consideration should be given 
to appropriate amendment of the statute to provide specifically for a higher 
geale of salaries than the maximum now applicable to them, such scale to be 
reasonably commensurate with the important duties and responsibilities of the 

on. 

PP ecvect to topics III and IV, my principal suggestion is as to improve- 
ment in the status of hearing examiners, as previously indicated. However, 
I believe that it is important to provide also for an increase in the salaries 
of the members of the Commission from $20,000 to $22,500 per annum. The latter 
js the current salary of U.S. district judges. The position of a Commissioner 
js one requiring exceptional talents. He should have broad perspective, imagina- 
tion, a deep sense of fairness, and devotion to the public interest. A few years 
ago I testified on behalf of the Association of Interstate Commerce Com- 
mission Practitioners before a Senate committee and urged the figure here 
reommended. I still feel strongly that this recommendation is sound and 
should be approved. 

Asa further means of strengthening the Commission, it seems desirable that 
consideration be given to extending the present 7-year terms to terms of 
li years, or perhaps 15 years. 


Mr. Toomas. The code of ethics had its origin at the time the prac- 
titioners before the Interstate Commerce Commission were formally 
organized and they adopted this code of ethics. 

ut I think it was in 1942 that the code was taken over and officially 
made a part of the Commission’s rules of practice. So it is a code 
of ethics of the Commission today. 

Mr. Turney. Mr. Chairman, may I comment a minute on Con- 
gressman Bennett’s question ? 

TheCuamrman. Yes, Mr. Turney. 

Mr. Turney. I am closing up a case after 20 years, which was ex- 
tended 20 years by the intervention personally of a Senator. I felt 
very much aggrieved during that time, and certainly my clients did. 
But I believe that he had a right to do it, and that it was perfectly 
proper for a Member of Congress, when he feels the interests of his 
constituents, or the public generally, to file formally with the 
Commission. 

Inthis case it was a petition for reconsideration of an order deciding 
thease, and it was granted. After that it went to the Supreme Court 
twotimes, and to the court of appeals three times. 

I mention that merely to show that while it hurt, I think with the 
Le ai the years it was the right proceeding, that the Congress- 
man the right to do it, and that he should do it if he feels that 
theinterest of his constituents demand that action. 

Mr. Bennerr. I don’t know what kind of a case you are speaking 
of, or what the facts were. But I am directing my thinking just to 

general area of advocating the cause of a particular contestant. 
. Torney. This was a railroad reorganization case. 
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Mr. Brennetr. Was the Member of Congress you are speaking of 
advocating the cause of a particular party or contestant in th 
proceeding ? 

Mr. Turney. He was advocating the disposition of the case which 
would have been for the benefit of one of the parties. 

Mr. Bennett. Do you think that is proper ? 

Mr. Turney. Yes, if he believed that that is in the interest of hx 
constituents, provided he does it formally and on the record. 

Mr. Bennett. Do you not think that a Member of Congress, becayg 
of this peculiar position in respect of these agencies that I mentioned 4 
little while ago, is not in a better position to influence the decisions 
of the Commission than would be the case of an ordinary advocate} 
I am not saying that the Commissioners are dishonest, that they ar 
unethical, or that they do not mean or intend to do the right thj 
in all cases and decide the cases on their merits. I am merely recog. 
nizing the facts of life. People are human beings. 

These Commissions, being creatures of Congress, look upon Con 
as a whole, and certainly Members of Congress, in a little different 
light than they do as individuals, because of the power of Congress to 
control them. 

Mr. Turney. As I say, I think that the public good outweighs 
that danger. There is always a danger that a judge or a commissioner 
will be influenced by personal prejudices or unconscious pressu 
but I think that is a risk that is inherent in the system, and that the 
greater good would be to permit Congressmen and Senators to par. 
ticipate as long as they do it openly and on the record. 

The Cuarrman. That is what we recommended in our report. We 
do not state that we want to cut off anybody. I do not want anyone 
to get the idea that this is just limited to Members of Congress. But 
what we suggested in the report was that any such ex parte proceed- 
ings would be made of record. 

Mr. Bennett. Mr. Chairman, I am not speaking of ex parte con- 
tacts. I think we are pretty well in agreement about that. I am 
speaking of formal, open advocacy of the cause of a contestant ina 
proceeding. 

Mr. Fuynt. Mr. Chairman? 

The Cuarrman. Mr. Flynt. 

Mr. Fuynr. Mr. Chairman, I regret to take the time at this point, 
but since I brought it up in panel discussions involving other agencies, 
I would like to make the observation that I feel that it is not only the 
right but it is the obligation and the duty of a Member of Congress 
to make any representations that he sees fit as long as that Member 
believes that his representation is in the public interest, and that it 
goes as a matter of record available to all who wish to see; and that 
even if the advocacy of a particular litigant should become injected 
into it, or a particular contestant, as long as the advocacy or repte- 
sentations made by the Member of Congress is in his opinion in the 
public interest, that it is fair, that it is right, and that it is proper. 

The Cuatrman. Mr. Pinkney, you have been on both sides, that is, 
in and out—and I mean by that you were with the Interstate Com- 
merce Commission for a good many years and then you have been 
representing the American Trucking Association, and now another 
private group—I wonder if you would have any comment to make on 
this question. 
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Mr, Prvxney. Generally I agree with Mr. Turney’s statement of 
afew minutes ago. (Going back on my personal experience, I had 
charge of a rather large docket down there and received a great many 
emmunications from Congressmen. I might say that about 99 per- 
ent of them were complaints against delay on the part of the Com- 
mission, and I think that is a perfectly proper request for a Congress- 
man to make of any regulatory agency. It goes to the effectiveness 
of the administration of the agency. ' 

In my personal experience, I never felt that I was being subjected 
gs such to political pressure in connection with a case. I knew what 
the situation was, the constituent was in the man’s office, he was com- 
plaining, and with good cause, of certain delays in the Commission’s 
procedures. ; 

I saw nothing improper in that. I would stress, as Mr. Turney 
did, I think, and as Mr. Flynt has just suggested, however, that when 
4 Congressman or a Senator, Representative or Senator, injects him- 
gif into the controversial case, where the rights of private parties are 
involved, and he comes in on one side or the other, in behalf of a par- 
ticular litigant, he should, as Mr. Curry has suggested, where prac- 
ticable at. least, come in as a formal party through appropriate pro- 
cedures which would notify opposing parties of his entry into the case. 

There may be other types of cases where the rights of the private 
litigant are simply incidental to a larger public issue, and the public 
interest. is ected. where perhaps the formalities need not be so 
nicely observed as in the case where the private litigant is involved. 

It seems to me that it would be a little bit unrealistic to attempt to 
cut off communications from Congressmen in view of the pressures 
which they are under in connection with many of these cases, patic- 
warly in the matter of delay. 

While on the subject generally, I would like to say, Mr. Chairman, 
that I subscribe, as did Mr. Turney, to Mr. Ginnane’s statement. I 
think he has well analyzed the overall problem. 

I particularly want to emphasize in that regard the point he made 
about the delays in these procedures being the principal cause fer a 
lot of the pressure that sometimes comes on the commissions. I think 
we will probably get back to that subject on another topic, and I would 
like to speak further to that point later on. 

Mr. Sprincer. Mr. Pinkney, I think you covered the congressional 
thing pretty thoroughly, and I think Congressmen pretty well under- 
stand on the record and off the record. 

But the thing that keeps bothering me is those matters which are 

called ex parte proceedings. I understand they have to do with rule- 
making and other things. That is where there are noncontested cases 
but there is public interest. 
_ dust as an example, we will say, the discontinuance of a train. There 
isa public interest there to be protected. Is it your feeling that it is 
all right for the attorney to contact the Commission, to talk with the 
Commission, even though it is not contested, when there is a public 
interest involved? ‘That is an ex parte proceeding, I would take it. 

Am I right on that, Mr. Arpaia? 

Mr. Arpara. No; that is not really an ex parte proceeding, except 

you have a rather spreadout general public interest rather than 
specific parties who are involved in a piece of litigation. 
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The broad public interest that is concerned there really can’t organize. 
themselves to express themselves. Somebody has to speak for them, 
It is a different type of proceeding. 

Mr. Sprincer. Let me ask you this—and I asked the Commisgign 
yesterday: Do you feel that you represent the public interest, or do 
you figure you would have been in default in favor of the sole ep. 
testant, we will say, or the petitioner ? 

Mr. Arpata. We are the only group in a matter of that type that 
should and can protect and preserve and really crystallize the public 
interest that is involved. 

Mr. Sprincer. Do you believe it is all right for you to talk, we wil] 
say, to one of these attorneys who may represent the sole petitioner 
in the case ? 

Mr. Arpata. No. 

Mr. Sprincer. You would say that is not an ex parte proceeding in 
the nature I am talking about ? 

Mr. Arpata. An ex parte proceeding is one in which you have q 
different situation. Of course, it is a rulemaking proceeding, but then 
you do have specific parties. As I say, I dont’ think that the attor. 
ney for a party who is retained by a party to represent anybody in 
a matter before the Commission, even our procedural matters, should 
discuss the matter with the Commissioners. I think we have channels 
for that purpose, and it should be the place where they would go, to 
re secretary of the Commission, and then you would never have any 
difficulty. 

Mr. Sprincer. That is all, Mr. Chairman. 

Mr. Donetan. Mr. Chairman, apropo of Mr. Ginnane’s presenta- 
tion, first, I might say that in my years of practice before the Com- 
mission I can say in all candor I have never been aware of any in- 
stance where I have even suspected that improper influence was being 
attempted. However, strictly as a matter of administrative process 
and theory, I would like to ask Mr. Ginnane if he would draw intoa 
little sharper focus one suggestion I understand him to make, and that 
is that before a particular proceeding is noticed for hearing that there 
would be no restriction suggested in any legislation as to the discus- 
sion of the merits. ; 

I think it will be helpful to practitioners, and possibly others, if he 
would elaborate a little bit on that particular subject. I am a little 
bit troubled by that concept. 

And that involves proceedings that could conceivably result in the 
exercise by the Commission of its suspension power, as well as a poten- 
tial formal complaint proceeding or a certificate proceeding. 

Mr. Grnnane. Mr. Chateiian I think the best example of why I 
made that suggestion comes under 20(a) of the Interstate Commerce 
Act, which requires, with some exceptions, a carrier to get prior author- 
ization from the Commission before it issues securities. In that very 
statutory provision Congress provided that the Commission shall hol 
a hearing if it sees fit. That is, from 1920 down to the present time, 
Congress ¥ f epmered recognized that some of these secant See 

tions would be controversial matters. that others would not be. 

eae specifically authorized the Commission to hold hearings if it 
sees fit. 


| 





Highints 


eee 


compla 
of a lor 


Isit. 
ou wa 
ar for 

the sar 
bone a 

Isth 

Mr, . 
sugges 
proced 
off the 
or whe 
Louis, 

Ith 
oe 


decisic 
Mr. 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 341 


When an application for authority to issue securities is filed, it 
will often involve, as I am sure the members of the subcommittee 
jnow, the time element of meeting prevailing market conditions, pre- 
yailing interest rates. It will also involve trying to meet the dead- 
lines specified in underwriting agreements. Underwriters, by and 
large, will enter into underwriting agreements only for a certain 

of time ahead. They will only take so much risk of changing 
conditions. 
ieee those circumstances, the application is filed. If the Com- 
mission is to even attempt to give those matters the expedition which 
they often need, I think it should be free if it wants additional infor- 
mation from the applicant to write for it, to receive it in any way. 
But once it appears that there is going to be a contest of the matter— 
suppose @ group of minority stockholders of the carrier show up and 
what appear to them to be cogent reasons why it would be gross 
mismanagement for the carrier to put out that particular issue of 
securities and they demand to be heard on it. From that point on it 
isa contested proceeding, and the Commission should act only upon 
the basis of evidence received in the proceeding as evidence. _ 

But in a large number of these cases, I would tell you, in a large 
number of the security applications, no one ever shows up to oppose it. 

It is in such situations that to say that the Commission cannot get 
additional information except through formal procedures would, I 

serve no public interest and, indeed, would be adverse to the 
public interest in many cases. ; 

The Cuarrman. Mr. Donelan, does that answer it? 

Mr. Donetan. I would like to ask Mr. Ginnane in the spirit of 
mutual exploration of this problem and not in a critical sense, this 
question : ' 

Suppose someone contemplates the filing of a major formal com- 
laint.case. What interplay would you permit or do you conceive 
in terms of discussion with the Commission’s staff before the formal 
complaint is actually noticed and assigned a docket number in terms 
of allowing counsel for a complainant to discuss the merits with the 
Commission’s staff ? 

Isit your thought that, for example, approaching the chief examiner 
ou want to avoid inhibiting counsel from indicating that a particu- 
ar formal complaint may have regional or national import, but. at 
the same time impose some limitation on his seeking to go into the 
bone and marrow of particular allegations of a complaint? 

Isthat your thought ! 

Mr, Ginnane. Yes, it is, In the case of such a complaint as you 
suggest, if it has national or regional implications, that may present 
procedural matters which the Commission will have to decide right 
off the bat. Whether it is going to hold one hearing in one place, 
or whether, for, example, it should hold hearings in Washington, St. 
Louis, and San Francisco. 

I think there has to be freedom of communication prior to the com- 
plaint being noticed for hearing, but only to the extent. to enable the 
Commission to intelligently make those, preliminary procedural 
decisions as to how the case is going to be handled. 

Mr. Donrtan. Thank you very much, Mr. Ginnane, 
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The Cuarrman. Mr. Dixon, would you like to make a statement 
on this? 

Mr. Dixon. Yes, Mr. Chairman. 

First, I would like to thank the committee for the opportunity of 
having me here today. While I know of no reason for legislation g 
far as the Interstate Commerce Commission is concerned, I do thi 
that the legislation on this subject is healthy, and that it will creat, 
an increased public confidence in the administrative agencies, My 
principal concern over legislation is whether it will be limited to the 
merits or whether it will also go to matters of procedure. 

So far as the merits are concerned, I would endorse legislation such 
as has been proposed. But I do hope that it will be strictly limited 
to the merits and not affect matters of procedure. In some of these 
cases before the Commission there are hundreds of parties, and I think 
it would be virtually impossible to handle procedural matters with 
all parties involved. 

r. Rocrrs of Texas. May I ask one question at this point, Mr, 
Chairman ? 

The Cuatrman. Yes, Mr. Rogers. 

Mr. Rogers of Texas. Do you think that the mystery that shrouds 
the procedures in these agencies is one of the primary causes for these 
people calinig on Congressmen and Senators to try to find out what 
is going on ¢ 

r. Dixon. That may well be so; yes, sir. 

Mr. Grnnane. Mr. Chairman, might I add something in response 
to Mr. Rogers ? 

The CuatrMan. Yes. 

Mr. Ginnane. All the agencies, including the Interstate Commerce 
Commission, have rather detailed rules of procedure. But from time 
to time you get the so-called big case, perhaps with hundreds of par- 
ties, and I think it is a fact that in those cases every regulatory agency, 
like the courts themselves, for example, in handling the big antitrust 
cases, has to do some fitting of the procedures to the problems of that 
type of case. 

Mr. Rocrrs of Texas. Do I understand you now, Mr. Ginnane, to 
say that only in those large cases is there any change at all in the 
procedure that is employed in handling these matters? 

Mr. Grnnane. That would be the outstanding example. To further 
illustrate it, in some of those cases where the Commission knows at 
the outset that there are going to be hundreds of parties, perhaps from 
all over the country, in some of those cases the Commission will even 
prescribe a special set of rules of procedure to govern that case. Those 
rules are published in the Federal Register. 

Mr. Rocers of Texas. You said it was the outstanding example. 
The fact of the matter is that there is a great deal of mystery sur- 
rounding what actually goes on inside the confines of these adminis- 
trative commissions with regard to procedure; is there not ? 

Mr. Grnnane. I think it is certainly fair to say that the lawyer 
who appears only occasionally finds the going strange. The lawyers 
that appear regularly before a particular agency know the procedures 
at least as well as anybody in the agency. 

Mr. Rocers of Texas. Thank you. ; 

Mr. Tuomas. Mr. Chairman, could I comment on what has just 
been said ? 
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The CuairMAN. At this point, because I think it is appropriate, 
jet me say that I know that the Commission appreciates the buoquets 
that have been given to them. I think they are entitled to all of the 
gmmendation that can be given. 

But so many of you have said that you do not know of any reason 
why this matter should be before us, before the country, insofar as 
the Interstate Commerce Commission is concerned, you know of 
nothing that has gone on down there that requiresthis. _ 

I must say that our files have a = many things in them which 
have indicated, and some of them have been investigated, that this 

sm is’ just as severe in the Interstate Commerce Commission 
as itis with other commissions of this Government. 

I do not want anyone to get the idea that we do not have such 
complaints registered with us. Some of them we have looked into 
rather extensively. I think we should proceed on the basis that while 
we are talking about these things, as we are now, in a rather calm 

roach, that it is the best way in the world to come to the sound 
to do, instead of waiting until we get under pressure on some- 
thing, some particular thing that causes great headlines. 

On the point that you just raised, I would like to read your state- 
ment back toyou. Yousay: 

Similarly to the extent that the agencies in their published opinions and de- 
cisions lay down a clear and consistent body of principles and precedents, the 
opportunity and temptation to use improper influence will be reduced. 

That is quite an interesting statement that you made, Mr. Ginnane, 
on 6 of your statement. 

Tt does seem like a sensible and pertinent observation, and I would 
assume that the publicity of the standards used in the processing of 
cases or applications would be encompassed with the observation you 
made. 

Last year before this subcommittee, Commissioner Freas indicated 
that the Commission had a series of standards or tests which it ap- 

lied in competitive rate cases. This was developed, as you will recall, 
eimetions from the committee during that time. 

On the thought that you mentioned, and which you brought up a 
moment ago and discussed, has the Commission ever formally pub- 
lished these standards or criteria to this date to be applied to such 
cases ¢ 

Mr. Freas. It has not published any specific criteria to be applied 
to rate cases because of the wide variation of situations that are en- 
countered. It would be my personal belief that an attempt to publish 
such criteria specifically would result in more misunderstanding and 
confusion, and be less productive of an expeditious disposition of the 
cases than we have now. 

The Cuarrman. Do I understand you to say that if the Commission 
decided on a system of principles to follow 

Mr. Freas. Tailored to the facts in each particular case. and those 
criteria are set out in the formal reports applying to those cases. 
Taking them together, we find a body of decisions which do put the 
parties on notice as to what the criteria are. But to trv to set them 
forth in the abstract and cover all these various situations is some- 


thing that, in my opinion, is next to impossible and at least im- 
practicable. 
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The Cuatrman. No guidelines would be possible? 

Mr. Freas. No, I say the guidelines are found in the various dg. 
cisions dealing with the particular situations. But I do not belieyg 
that we can set down guidelines in the abstract that are supposed to 
cover all of the situations that may arise with all the variations that 
there would be. 

Mr. Fuynt. Mr. Commissioner, are you saying that the rules should 
fit the case instead of the case should fit the rules ¢ 

Mr. Freas. Well, yes. I think so. Mainly because of the fact of 
the impracticability of laying down rules that would be broad en 
in their scope to cover every conceivable case that could arise, 

Mr. Fiynt. Would you agree that.is contrary to every principle 
of American and Anglo-Saxon jurisprudence ¢ 

Mr. Freas. Possibly I didn’t quite the import of your ques. 
tion. I don’t mean that there should be an ree without any 
rules to cover it. But I am saying that the rules are formulated jn 
the various cases, and’ they are published and available to the partieg, 
so that the rules are there, and then when the particular case ari 
it is made to fit into those rules. But to try to set them all out g9 
that we could turn to the body of rules and then try to fit that ease 
into those specifically set out rules would be an impractical situa. 
tion. 

Mr. Fuynr. In this connection, this question was addressed to the 
panel at large, not just to one member of it. 

Do you not feel that the public interest would be better served if 
there were a uniform set of procedural rules to which any admitted 
practitioner could have access and know what rules will be applied 
in the case he is bringing to the Commission or the Board ? 

Mr. Freas. I appreciate the question is addressed to others, but let 
me add that if we are talking about procedural rules, we do have our 
rules of procedure specifically set out. 

But I understood this question to go to the desirability of laying 
down all of the criteria which, for example, would constitute a rea- 
sonable or a nonprejudicial rate. 

I think the very reason that the Commission has not done that is 
the same reason that the Congress, in enacting the Interstate Com- 
merce Act, has provided the rate shall be just and reasonable and 
nonprejudicial, and so forth. But in applying those broad guide 
posts, we must take into consideration the facts that are before us at 
the time. 

Mr. Fiynr. The reason I asked that question is that I think we 
hit the reason that so many individuals, including practitioners, who 
have an, occasional case before a commission or other regulatory 
agency, when they come to Washington they are met with a mass of 
confusion as to what the rules and the procedures are. 

As such, they, in many instances, come to a Member of Congress to 
get an indication of where to go to find those rules in the event they 
are laid down and in printed form whatsoever. There has been the 
charge leveled that a great many of these procedural changes which, 
as you indicated a few minutes ago, vary not only from commission 
to commission but from ease to case within a commission, that have 
caused this veil of mystery to surround the operation of a great many 
* these agencies where there should be no veil of mystery surroundi 
them. 
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Mr. Freas. Our procedural rules have been regularly established 
and published and are available to all parties, as far as procedural 
rules are concerned. 

Mr. Fiynt. And they are changed quite often ? 

Mr. Freas. They are supplemented from time to time. There are 
not any very great changes, excepting at long intervals. 

Mr. Berar. Which brings me back to the question I had a moment 


"BVould not the public interest undoubtedly be served by a uniform 
set of procedural rules for the administrative agencies? 

Mr. Freas. If we were to have that, we would still have to make the 
exceptions to adapt them to the particular agencies. For instance, our 

rocedure respecting long- and short-haul matters is something that 
js peculiar to our agency, and the suspension procedure is different 
from the situations encountered in most agencies. 

I don’t see that there is any great disadvantage in having our rules 
of procedure separate so long as they are readily available and, as I 
siy, they are, and published in a separate pamphlet, all under one 
cover and available to anyone that wants to look at them. 

Mr. DoneLan. Congressman Flynt, as a private practitioner, I 
might say this: I have given some thought, as we all have over the 
years, to this matter, and I think the objective of uniformity of rules 
would undoubtedly be desirable. 

However, I do think you have this situation among the agencies: 
You have the National Labor Relations Board and the Interstate 
Commerce Commission, the Food and Drug Administration, the Secu- 
rities and Exchange Commission, and I think, Congressman Flynt, 
that there are inherently different problems confronting those agen- 
cies and possibly the problem that you have adverted to, which un- 
doubtedly is a very real one, can be cured by a wider distribution of 
the information that the place to get the rules governing particular 
agencies is from the secretary or equivalent officer of the particular 
agency. 

Shave iven a lot of thought to this question personally, and I have 
been troubled as to whether we might produce out of an attempt to 
establish uniform rules greater confusion than whatever confusion 
may now exist on the part of some people who are not familiar with 
these administrative agencies. 

Mr, Fiynr. That might very well be true. But the same thing 
could be said about court, and yet the same rules of evidence, the same 
rules of procedure apply for a tort case that apply to a contract case. 

Mr. Doneian. I must respectfully say that I cannot reach the men- 
tal conclusion that the same uniform rules should apply to the Na- 
tional Labor Relations Board matters as apply to the Interstate 
Commerce Commission. 

I will say this: that every effort should be made, in my judgment, 
within those spheres where there are common matters, to make the 
rules uniform. I will certainly go that far with you. But with re- 
spect, for example, to rate matters before the Interstate Commerce 

mission, I think that they are of quite a different character from 
aproblem before the Food and Drug Administration. 

The Cuamman. Mr. Bennett? 

Mr. Bewnerr. Mr. Chairman, I would like to say that I coneur 
with what the gentleman from Texas, Mr. Rogers, said a few moments 
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ago about delays. I think that is probably one of the most frustrag. 
ing things that people who have problems with these agencies hayg 
to contend with. 

In my opinion, one of the reasons for the delays that occur, not on] 
in this, but all other commissions, is that instead of having not eno 
rules and regulations, they have too many—so many, in fact, that up. 
less one is a specialized practitioner like the bar here in the city of 
Washington, he has a difficult time wading through this tremendian 
maze of rules, regulations, procedures, aod whatnot, to say nothj 
of the complicated, duplicated forms that people have to fll out 
submit on every proposition that the agency concerns itself with. 

If there is any one thing that this agency and all other independent 
agencies can do that et improve public relations, that would expe 
dite its business, in my opinion, it would be to come up with some sug. 
gestions as to this maze of redtape that people have to contend wj 
who deal with the agencies, which they do not understand. 

That would be helpful. Maybe in some respects it is because jp 
some of the congressional acts Congress itself may be responsible, and 
that amendment to existing laws would make it possible to simplify 
procedures. 

I can say to you advisedly, not only after many years of service on 
this committee, but in the contacts I have had from people whom I 
represent, on the trials and tribulations they have of wading through 
all, this maze of rules, regulations, and procedures, forms and whatn 
it is one of the most frustrating things that the public has to con 
with, and certainly the Members of Congress have to contend with, 

I think that over the years the commissioners, succeeding commis. 
sioners, and commissions, get themselves building up this body of 
rules and regulation and requirements, procedures to a point where 
they themselves get lost in this maze of technical, complicated pro- 
cedures. 

While I cannot suggest what you ought to do, it seems to me that 
something could be done in the way of simplification of the rules of 
procedure so that not only the average lawyer but the average citi- 
zen, the average businessman who has to deal with agencies, could 
have some comprehension of what he is supposed to do. 

But when a man gets form after form, fills it out the best he can, 
sends it back in, and then gets a form letter back, “You didn’t fill this 
out right; fill out form 23-J and send that back,” he gets to a point 
where you wear him out completely. He gets frustrated, and when 
he does, then in the final move he contacts his representative in Con- 
gress and he says, “See if you can’t do something to get me straight- 
ened out on these things.” 

Mr. DerountAn. Will the gentleman yield ? 

Mr. Bennert. Yes. 

Mr. DerountAn. Does the gentleman from Michigan suggest some- 
thing like in the smaller cases in small claims court? In my coum 
we have a small claims court where they have jurisdiction up to 
The citizen goes in, they send out the summons, and the party appears, 
and the judge renders his decision in 10 minutes and it is all over for 
$2. That is not good for the law business, but I throw that out fora 
suggestion. 

Mr. Fiynr. I just want to give one example that pertains to this 
very commission. There was an individual operating a small truck- 
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jineas an individually owned enterprise. He wanted to convert over 
oa partnership. It almost put him into a state of nervous prostra- 
tion when he got the one form that he had to fill out. 

[think it was either 6 or 8 pages long. He wanted to change it 
from an individually owned enterprise to either a partnership or a 

ration, a closed corporation. I just wondered, and he won- 
dered, why the necessity for the apprcers procedural delay that must 
necessarily develop a great deal of extra work for the Commission as 
well as for himself. 

Mr. Coyle, I see you might want to answer that. 

Mr. Coyte. I should be very glad to attempt it, Mr. Flynt. 

As the committee member just said, the Interstate Commerce Com- 
mission should have a small claims court and a regular court. From 
your statement, it would appear that the individual should have been 
in the small claims court. 

We do have a small claims court just to take care of those transfers 
where less than 20 vehicles are involved. It is a very slim form, 
maybe 2 pages long. It inquires the name of the transferee, the name 
of the transferor, and a few statistics, his docket number, and things 
of that nature. 

Then there is another form which is probably 12 to 13 pages long 
to take care of that merger of large trucklines. Possibly that particu- 
lar ing could have been handled in the small claims division 
of the Interstate Commerce Commission and he got the wrong form 
of application. 

e Cuarrman. Mr. Turney, you had a comment, I believe, you 
wanted to make. 

Mr. Turney. I do not like to take so much time, Mr. Chairman, but 
Congressman Flynt has touched upon a very important matter in his 

ion of uniform rules for all inistrative agencies. 

Thad the honor and privilege of serving on the President’s Confer- 
ence On Administrative Agencies, and also on the Uniform Rules 
Committee of that Conference. You know how the Conference was 
constituted. 

In connection with that work, I had occasion to examine, analyze, 
and correlate the rules of practice of all of the seven regulatory agen- 
cies. That work was furnished through the Committee. 

After 18 months, I think it was, we made a report which was 
adopted by the Conference unanimously. In that report we thought 
that there was a large field in which uniformity i could be 
established, and we recommended, I think it was, 15 illustrations of 
felds in which uniform rules should be adopted, and they were recom- 
mended by the Conference to the agencies. 

Ido not think any of the agencies ever did anything about it, but I 
know that there was a lot of hard work that went into it, and I do 
know that a set of uniform rules won’t spring from anybody’s brow 
suddenly. The complications that arise are tremendous. 

_ My personal feeling is that it should be worked out as we worked 
tout in that initial conference, by conference between the agencies 
andtheir bar. I think it can be done. 

The Cuamman. I believe H.R. 4800 attempts to make applicable 
gc rowel rules to all the six major regulatory agencies. 

. Curry, you were raising your hand. 
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_ Mr. Corry. I will probably be accused of trying to say somethi I believe 
in favor of the Commission, but my experience over a long period we have 
time has indicated to me that the Commission is thought so wel} o¢ | dedsions 
generally because it has men in it who are helpful. I do not like t » sppes 
say this before Mr. Coyle, but he heads up a Bureau that is extremely poo 
important, which deals with procedural matters all the time. bers of tl 

There isn’t anybody in any Government agency that is more wil}j limitatio 
to help with these procedural problems. You have the secretary eo 
the Commission, who is probably the greatest expert in the Commis pe hay 
sion on procedural matters. He is one of the most accommodati course, 6 
men that you can imagine. He will spend time trying to explain | svantae 
these various things. ene 

Mr. Alpin, head of the rates and practices, the same way; Mp, | argument 
Baker of the Bureau of Finance. I think that those helpful argument 
sentatives of the Commission, if they were once consulted, would eases wh 
a long way to dispel the idea that this is an impenetrable forest of oe 
mystery when you pick up the rules. rted 


I agree fully that it is well not to be complacent about those rules nder 
I think it is proper and I think it is a fine thing that this committe, , Mtgan's 


is looking into these problems, because when you get used to something | thermore. 
you thinks it is all right although it may not be. that thei 
If there can be simplification, if they can be rendered more readily | manwho: 


understandable by the public, I think it is a fine thing and that effort at 

should be made along that line. the 
Mr. Topp. Mr. Chairman, in the first place, I would like to ak | the 

that the statement that I prepared, which has been circulated be made ae 


a part of the record. Pract 
The Cuarrman. It will be. a eo 
Without objection, it will be inserted into the record. tunity to 
(Mr. Todd’s prepared statement follows :) every effe 

with ame’ 
could be u 


STATEMENT OF CLARENCE D. Topp, ATTORNEY AT LAW, WASHINGTON, D.C 


Mr. Chairman, members of the committee, I would like to express my appre 
ciation for being included in this panel discussion. It is my sincere hope that The role 
some of the suggestions made herein will contribute to the advancement of the lati " 
administrative processes before the Interstate Commerce Commission, In this 
statement I shall discuss the topics set forth on pages 2 and 38 of your circular Needless 
outlining the panel discussion. | 

TOPIC I their full « 


What legislative or administrative measures have been or should be takent) | must arriy 
preclude attempts to influence Commission members or employees by mea | interests o 
which do not afford a fair opportunity to interested persons materially @ | Weaknesse 
fected by Commission action to present their case, and at the same tim , examiners 
preserve the necessary access by the Commission to information fromtv | job. In th 
public, the regulated industry, and others? ever, 


The subject covered by this topic has not to my knowledge, as a practicing litigants, 
lawyer before the Commission, been a problem insofar as it raises the question The grai 
of undue influence on the Commission and its staff. I believe that those of us stantial in 
who practice before the Commission not only recognize the impropriety of at The setting 
tempting improperly to influence the decisions of the Commission and its staf, | “@trlers br 
but we also recognize the attitude of the Commission in this respect. This tion to 
attitude of the Commission and the people who practice before it, has beet ‘0 the 
developed as a result of the integrity and character of the individuals serving the ry wh« 
Comuinission Over many years. to distri 
While this has not been a problem, there are procedures which might & 
adopted which would alleviate any tendency for the problem to arise, and which | doing two 
would afford opportunities to litigants which they do not generally now hare administra 
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ny of us practicing before the Commission sometimes feel that 

ve esemation neath would be of value to the Commission in reaching its 
put which it is difficult to impart because of the limited opportunity 

ne in argument before the Commission. We are all well aware of the 
oT eleme of work which members of the Commission must necessarily 
This, of course, imposes limitations on the amount of time which mem- 

of the Commission may spend listening to oral arguments. Because of this 
mitatiOn, the Commission by and large only sets for oral argument those cases 
ch are of paramount importance. Undoubtedly this practice is a necessity 
entire Commission is to hear oral arguments. ‘The Commission, however, 
pny oral arguments before its various divisions. Such arguments, of 
only take the time of 3 Commissioners rather than 11. It would be 
— us if more eases could be set for oral argument before the various 


we ha 


oe rguments before a division consume the time of three men. If oral 


ts were held before a single Commissioner, it would seem that such 

ts could be had with more frequency. Through this procedure many 

eases Which are of real importance to the litigants, but not of paramount im- 
to any large group in the transportation industry, could be the subject 

of an oral argument and thus information available to the parties could be 
rted to one Commissioner who could advise his colleagues on the division. 

Under the Commission’s present procedures, ample opportunity is given to 
litigants to present their views and arguments in writing, but often there are 
matters which can be more convincingly expressed orally than in writing. Fur- 
thermore, even if only one Commissioner is present, the parties to the case feel 
that their views and arguments have been presented directly to at least one 
man who has the power of decision. : 

Very often in the administrative process circumstances arise which would 
warrant an informal conference. Certainly when the merits of a case or even 
the procedures to be followed are to be discussed in conference, all parties to 
the litigation should have an opportunity to be represented. From time to 
time members of the Commission have utilized this device, but not to the extent 
which, in my opinion, it should be used. I think the Commission’s Rules of 
Practice and Procedure should provide for informal conferences but not of an 
ex parte nature. Such conferences should be held, giving all parties an oppor- 
tunity to be present and participate in the discussions. This technique was 
every effectively used by the Commission’s Legislative Committee in connection 
with amending the law governing contract carriers. I believe this technique 
could be used effectively in other areas by the Commission. 


TOPIC II 


The role of hearing examiners—present strengths and weaknesses. What legis- 
lative measures should be taken to increase their stature and effectiveness? 


Needless to say, the role of the hearing examiner is a very important one. 
He must not only conduct orderly proceedings during which all parties are given 
their full day in court, but he must make rulings on the admissibility of evidence 
in cases which later may be appealed to the Federal courts. Furthermore, he 
must arrive at an equitable and just initial decision affecting the substantive 
interests of the parties to the case. There are a number of strengths and some 
weaknesses in the present hearing examiner arrangements. Undoubtedly these 
examiners are honest, well-informed men, constantly attempting to do a good 
job. In the vast majority of the cases, I believe they do do a good job. How- 
ever, most cases before the Commission involve very important questions to the 
litigants, 


The granting or denying of an operating permit or certificate involves sub- 
stantial interests of the applicant, the protestants, and the shipping public. 
The setting of a transportation rate affects the competitive position not only of 
carriers but of the shipping public. The approval or the denial of an applica- 
tion to consolidate, merge, or control transportation businesses is of importance 
to the carriers involved, the shipping public, and the investing public. The 
person who sits in judgment in these cases should have the same stature as a 
US. district judge. I am sure that the American Bar Association is attempting 
accomplish this end. I believe that a great step forward could be made by 

two things. The first would be to designate the hearing examiner as 
tive judge, much the same as has been done in the Tax Court. In 
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our system of jurisprudence the title of judge is a real distinction, 
cause of the fact that the judiciary, with few exceptions, has throughoyt the 
history of our country served with great distinction. The second that 
should be done is to provide the Commission with more desirable hearing rooms 
in various cities where hearings are held. Under present circumstances thi 
may be a difficult task to accomplish because of the many cities in the Unity 
States where the Commission presently holds hearings, and which results ip the 
use of hotel rooms or small cramped quarters in some Government building, | 
would suggest, therefore, that the Commission divide the United States 
regions or districts for hearing purposes and hold hearings only at desi, 
cities within the region or district. At these cities, the Commission should ob. 
tain the very best hearing rooms available in Federal buildings. These rooms 
might be those designed for giving examinations to armed services Personne), 
or it might be possible in some instances to secure courtrooms. In any eyay 
an attempt should be made to hold hearings in more dignified surroundings tha, 
is now often the case. It goes without saying that people are imp by 
their surroundings. The courtroom of the Supreme Court aids to the dignity 
that body. The same may be said concerning most Federal courtrooms in thy 
United States. A similar atmosphere of dignity should prevail in hearings hag 
before examiners of the Commission, and in my opinion this would greatly 
strengthen their position. 

TOPIO III 


The role of Commissioners and their immediate staffs and agency staffs, and the 
division of responsibilities—Present strengths and weaknesses—W hat legi. 
lative or other measures, if any, are needed? 


We would all agree that the ideal procedure would be for each Commissiong 
to reach his decision after an exhaustive study of the record in each case, This 
is not possible because of the large number of cases handled by the Commissigg 
and the complexity of many of these cases. The Commission has, 
delegated to its staff the task of reviewing the records and writing 
which are approved by the Commission or a division thereof after they hay 
been reviewed by a board of examiners. Under the curcumstances, this metho 
of handling is fair and results in well-considered decisions for the most part 
However, it must be recognized that the examiner who writes the report for, 
division or for the Commission has not heard the evidence and usually hy 
nothing to do with the case until he is assigned the task of writing the report, 
It would seem that in certain complex cases the examiner could benefit a great 
deal if he heard an oral argument prior to preparing his report, for undoubtedly 
many questions which would require considerable effort to resolve could kk 
answered by the participating counsel. 

To provide for the above procedure would require no new legislation, but the 
Commission’s rules of practice would have to be expanded to provide for sucha 
procedure. 

One area in which the Commission as a whole might participate more actively 
is in the handling of petitions for reconsideration following the report of 1 
division. It has been my experience that comparatively few cases are reopened 
for reconsideration by the Commission after a division has passed on the matter, 
This suggests that the Commission is concerned primarily with whether or not 
there is substantial evidence to support the findings of the division and not with 
any reevaluation of the evidence as a whole and the weight which it should 
accorded. While not necessarily a subject for legislation, it would appear to m 
that when a petition for reconsideration is filed, Commissioners and their staffs 
should take a more active role in reweighing the evidence, with a view to de 
termining the soundness of a decision of a division. Unless some such proce 
dure is adopted, the Commission as a whole will seldom review a case, and the 
decisionmaking of the Commission becomes stratified at the division level. 


TOPIC IV 


The efficiency of the Commissions. What changes, if any, in the ewvisting stat 
tory provisions relating to substance or procedure are needed to enable the 
Commissions to cope with the increasingly enormous volume of busine 
coming before them? 


Those of us who do not work for the Commission are hardly in a position ® 
comment on its efficiency. We all know that the time required to litigate a ca® 
through the Commission is too long to please most of our clients. This is nt 
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altogether the fault of the Commission. Basically, the Commission must accord 
all erties “due process,” and this being true the procedures must follow funda- 
mentally our traditional court procedures. The process is time consuming, but 
I do not believe that legislation would be necessary or desirable for solving this 


oa legislation is not needed, the Commission and its staff could speed up 
the report writing process by placing greater responsibility on counsel appearing 

them. At the present time entirely too much time elapses from the con- 
usion of the hearing to the issuance of the hearing examiner’s recommended 

and order. The basic reason for this, in my opinion, is the volume of 
work which the examiners must handle. However, the time devoted to report 
griting could be reduced considerably by following a device employed by our 
eourts for years, and that is to require the parties to submit proposed findings 
of fact, supported by reference to the record, and conclusions of law. The Com- 
mission’s rules of practice now provide for the submission of such findings by 
the successful party if the examiner rules from the bench. I understand the 
rule has not been generally used largely because the examiners have not been 
gatisfied with the findings prepared by counsel. A part of this dissatisfaction 
probably arises because the lawyer’s style of writing differs somewhat from that 
asually employed by Commission examiners. In any event, this should not be 
an insurmountable difficulty. 

The examiner, after satisfying himself with the findings and conclusions sub- 
mitted, could write a very short statement adopting the same as his own and 
then prepare a recommended order. If this method were properly employed, it 
should reduce the time spent in writing reports to a minimum. 

The Commission’s procedure should be the subject of continuing study. A 
permanent committee with a member of the Commission acting as Chairman, 
and made up of Commission employees and lawyers in private practice, should 
be established for the purpose of conducting the aforementioned study. All 
suggestions for changes or modifications of the Commission’s general rules of 
practice would clear through this committee. Undoubtedly, persons interested 
in the administration of the Interstate Commerce Act would make suggestions to 
this committee. Through these suggestions, improvement in the Commission’s 


procedure would result. 

Mr. Topp. I would like to comment briefly on matters of procedure. 

In my statement, I suggested that a committee be set up, made up of 
6 from the Commission and from private practice, and probably 

ed by a member of the Commission itself, to act as a clearinghouse 
and a method of continually studying the Commission’s present rules 
of practice and procedure. 

t seems to me that this is a rather live sort of thing, that you can- 
not make rules of practice and simply do nothing about them for sev- 
eral years and then attempt to go through them all again. I would 
like to give a specific example. 

There is one of the rules of the Interstate Commerce Commission 
that permits incorporating portions of one record in a case to another 
record that you might be trying. The rules specifically set out how 
this may be done. 

At one time I attempted to use this rule and would have saved a con- 
siderable amount of time. The examiner ruled against me and I peti- 
tioned the Commission for a ruling on it. The Commission found 
that, in effect, to use the rule would deny the parties in the case the 

ight to cross-examine. 

think probably the Commission’s conclusion was right, but, never- 
theless, I had followed that rule specifically. There is an instance 
where, if there was a continuing study committee the rule would have 
been changed. That happened 3 or 4 yearsago. I must admit that I 
have been negligent not to sit down and write the Secretary of the 
ission a letter to point this out to him, that the rule ought to be 


| changed. But if there was a committee that was continually studying 
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this problem and meeting regularly, I am sure that the rule would be 
changed. 

That was one of the suggestions that I made with respect to this 
Actually, it was in connection with the fourth topic. 

The Cuarrman. Mr. Turney just mentioned a moment ago that they 
made a thorough study and granted recommendations. 

How long ago was that ? 

Mr. Turney. 1955, I believe. 

The Cuamman. That was several years ago that they made a thor. 
ough study and made recommendations, and he said nobody paid at. 
tention to it. 

Mr. Topp. That is my point, Mr. Chairman. It is not somethj 
that ought to done every 2 years. It should be a body, an organiza, 
tion, set up to be working on this problem at all times. They may be 
holding meetings every 2 or 3 months and people who practice be 
the Interstate Commerce Commission would know that the p 
person to write about these things was a certain person, and they would 
be taken care of. 

The Cuarrman. Gentlemen, we will have to answer the rolleall, 
Two or three members yet have not had an opportunity. Mr. Locke 
has not had his chance yet, and neither has Mr. Layne. 

The committee will recess until 2 o’clock this afternoon. 

(Whereupon, at 12:20 p.m. the subcommittee recessed, to reconvene 
at 2 p.m. the same day.) 


AFTERNOON SESSION 


The Cuatrman. The committee will come to order. 

We were discussing topic No. 1 when the committee recessed, We 
actually veered away from it rather substantially. I hope that we 
can stay pretty much on the subject that we are discussing. It will 
make a much better record and enable us to proceed with more ex 
pedition. 

We did not have an opportunity to get to some members of the 
panel on topic No. I. 

I wonder at this time, Mr. Layne, if you care to have something to 
say. 

r. Layne. Thank you, Mr. Chairman. 

First let me say I think it is a privilege to be here today. I hope 
I can contribute something to the discussion that may help the mem- 
bers of the committee, and I thank you for the opportunity. 

In the first place, let me also say that I regret that I had no 
opportunity to prepare a paper and ciruclate it to the members of the 
committee and to the other members of the panel. I was unfor 
tunately out of town and just arrived last night. 

Let me say next that so far as the first subject on the agenda, I feel, 
as I am sure a great many other people who appear before the Inter 
state Commerce Commission feel, that we would object. very stren- 
uously to any attempts or any knowledge on our part to put undueit 
fluence on the Commission. 

Generally speaking, any attempt to place undue influence, that 
influence that is secret, covert, or intended to achieve an objective 
is not open and fairly arrived at, would be objected to by us all. We 
certainly oppose it. 
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Tat me say also that I know of no such thing. 

You may know, Mr. Chairman, but I dont know. I have not ever 
yorked for the Commission. I have not been a member of its staff. 
[have never had that opportunity. I have been practicing before 
the Commission for 12 years and I have lost a distinguished number 
of cases and I think that in every case I lost them because the Com- 
missioners reached a conclusion that they thought I should lose them, 
but Lhave lost them. — at 

Let me say something else. I think the objectives that you have 
here can be achieved, I hope, rather simply, and I have this ae 

jon for you: I think you should pass a statute and you should 
make it a crime punishable by fine and imprisonment for anyone inten- 
tionally to attempt to influence the outcome of any case of adjudica- 
tion before the Interstate Commerce Commission who has not made 
his statement of record and a part of the record in the cast so that the 
adversaries know about it. 

[ would exempt from that Congressmen and Senators, and I will 
tell you why, and my reason is a little different from those that have 
heen discussed heretofore. 

I go back to what Mr. Ginnane said. I think that the forms and 
type of influence, if you want to use the term, and I would not, the 
forms and type of decisionmaking information that come to Com- 
missioners, are varied. They come in their daily newspaper, in their 
magazines, over the radio, and they come in almost every social con- 
tact that they undertake. 

I certainly believe that it is an unfortunate thing of regulatory 
agencies that the people with whom you deal always are the people 
that you are regulating or in whose favor or in whose benefit the ac- 
tion of the regulatory agency is designed to adjudicate. 

You deal with an interested party. It is not the public that holds 
conventions and invites you to speak. It is not the public that takes 
you to lunch, because the public at large cannot. 

As I see it, the only representatives, the only people aside from the 
Commissioners themselves, who represent the public interest in the 
best and truest sense of the terms, and it is the Commissioners who 
represent the public interest, are the Congressmen and the Senators. 
At least they represent in the truest sense of the term the advocates 
of the public that they represent here in Congress, and therefore, I 
think it is entirely appropriate. 

I would not like it if a Congressman or a Senator took a position in 
acase that was different from that of my client for which I was hired 
and employed to advocate. Yet at the same time I agree with some 
of the statements that have been made heretofore to this extent : that I 
think a Congressman and a Senator is recognized and should be ree- 
ognized as an advocate of the people he represents, and he should be 
permitted, as I am permitted, tu represent the people and advocate 
po ah of view, and I would hate to think that the public was ever 
cut off in its representation before the Commission or before any other 
agency. 

The one final thing I want to say on this particular problem is, aside 

a simple—I hope simple—statute to make bad conduct impos- 


sible or os it, I would like to suggest to you that the most effective 
means of doing that is publicity. 
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I think that if every communication that went to the Commission 
was put in the public docket, that would be a step in the right direction, 
I think the Commission may already be doing that, as far as I know. 

I think that if every communication that the Commission received 
was put in the public docket and By to the investigation of an 
attorney, it would be a ace thing. I think the Commission is doing 
it, and I think it is a good thing. , 

The second thing is, I think that every possible action of the Com. 
mission should be open knowledge, and in this aspect I suggest to 
you one practice that the Interstate Commerce Commission has, and 
since I practice before other agencies I would like to recommend to you 
very seriously, and that is the Interstate Commerce Commission, and 
it must be difficult sometimes for them to do it, makes available to the 

eople who ask for it the votes of the individual Commissioners, go 
Par as I know, on every matter. On every case that I ever had, if] 
have asked for the votes I have gotten the votes of the individual 
commissioners; that is to say, where they voted for or against g 
particular thing. 

I know that that is not true in other agencies. 

I think that so far as commending or not commending the Inter. 
state Commerce Commission, I want to commend that practice because 
I know sometimes it must be difficult for the Commissioners to make 

ublic every vote. I will give you an illustration of what I am talk. 
ing about, Mr. Chairman. 

i at one time had the good fortune to win a case because of that 
before the Interstate Commerce Commission. It turned out that 
through a series of votes, a majority of the Commission had voted for 
me, but it always turned out that my majority was never there wher 
the rest of them were, and after tabulating the votes, which I was able 
to get by calling the secretary’s office, and putting them in a table, I 
asked the Commissioners please all to be there one day and vote on 
my case, and they did and I won the case. 

I don’t think that would have happened before another agency. 
I don’t think it might have happened before some agency where I 
wasn’t entitled to go and find that Commissioner Arpaia—I don’t 
recall his vote—voted for or against me as the case may be. . 

I suggest that only because it is a point which I think you should 
take into consideration in other agencies, and it goes to a point that I 
think is basic, and that is the more publicity that you give to this 
problem and the more you make pablic information available about 
these so-called contacts, the less harmful they are. 

The harmful ones I should think would be the ones that are not 
known about and that are covert and that are under cover. 

Beyond that, Mr. Chairman, thank you very much. 

The Cuarrman. Are you talking about decisional cases when you 
speak about the votes being recorded ? 

Mr. Layne. I cannot say whether every vote of the Commission on 
ovmey: subject is available to me. I can only say that in all the years 
in which I ever was interested in how a Commissioner voted, I called 
the secretary’s office and they told me. Most of those would be cases 
in which they would give me the list of the Commissioners and who 
was present and who had voted on particular petitions, and, I think 
to be more specific, Mr. Chairman, it would ordinarily, in my case, be 
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of what you would call cases, investigations of a general 
sature, and litigation or adjudication before the agency. 

The CuarrMAN. I thought in any decisional matters where there 
yas a decision to be reached and an opinion issued, it always stated 
ghodissented and who was absent. 

Mr. Layne. No, sir; that is not true in every case, because where 
they issue an order, for example, denying a petition for reconsidera- 
tion and it is just an order without an attached report or opinion, they 
do not record who was present and who voted for or against. ; 

[am going beyond that. There are a number of other instances in 
which the Commission takes action in which I am interested in which 
the vote of the Commission has been available to me by calling the 
geretary’s Office and asking the minute clerk what the vote was. 

ei armcans. I can think of a good many instances when I 
would like to conduct the rollcall over there myself. 

Mr, Layne. All I suggest to you is call up the secretary and ask 
for the minute clerk. ‘hey have been telling me. They would prob- 
ably tell you. 

e CHarrMAN. Thank you very much. 

Mr, Sprincer. Mr. Chairman, might I ask a question at that point? 

The CHarrMan. Mr. Springer. 

Mr. Sprincer. You touched on a very vital point which I think this 
committee brought out last year in all of the investigations and that 
was this: In the role of all of these agencies the people, as you say, 
that they have contact with, at least business and perhaps to a large 
extent socially, necessarily are people who are in the industry. I 
mean industry has them for a convention and entertains them, you 
might say. ‘Maybe the entertainment only goes to this point with 
some, maybe to something else with someone else, and that is one of 
the points that we are very interested in; how far should the mem- 
bers of these commissions go in the contacts with other people who 
possibly might influence them or do influence them. 

I think that if all these agencies had was adjudicatory or judicial 
duty, we could lay down some rules just like the Supreme Court does 
or any State court, like the State of Illinois does, with reference to 
what a member of the bar can do in contacting the judge. But the 
trouble comes—and I am stating this sort of as information, first of 
all, to you—in the matters which are not adjudicatory, but which are 
all the remainder, which may be ex parte, or rulemaking, or whatever 
else they may be. 

It is in those areas that we seem to have a great deal of trouble in 

islating, and we certainly haven’t gotten any concrete suggestions 
from any of these Commissions thus far as to what we could do to be 
gr in that particular field. 

largely arises from two things: 

First, the point that you mentioned, that you are thrown in with 
the people, and the second thing, which keeps repeating, is the neces- 
sity of contact of them with the people who are in the industry on the 
vatious things that come up which they have to have information 
tbout. So that we can’t make them into courts of law which could ba 
governed y rules of the bar association as laid down by the local cir- 
cut or Federal judge, but it is in this gray area where it is necessary 
for the Commission apparently, from what they tell us, to be in con- 
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tact with representatives of the industry or industry itself becange of 
the constantly changing character of the problems with which they 
are presented. 

I am giving you a broad picture of what I think we have 
faced with as we have listened to this testimony. I think this fing 
category of adjudicatory we can handle, but the problem that distuphs 
me the more I listen is, and I see the problems of the Commission, 9, 
to how you are going to set up rules of conduct for them in thi: 
which are not adjudicatory where the commissions say they must 
in contact with the industry in order to work their problems oy, 
Otherwise, they are slowed down and the whole thing will stop 

Do you have any comment on that? 

Mr. Layne. Yes,sir;I do. Ihave thiscomment on it: 

I would like to be able to give you some specific and coneret, 
recommendations. 

For example, it would be perhaps easy for me to say that no Con. 
missioner of the Interstate Commerce Commission should ever talk 
to anyone that has had anything to do with the transportation jp. 
dustry ; he should confine his contacts to somewhere else. 

That would be in my judgment an improper suggestion to you, 

I have the same difficulty I fear that you have already indicated 
your other witnesses have. How you define a code of conduct of jp. 
tegrity is a very difficult problem, it seems to me. The best recom. 
mendation I can make to you is that you require, if you can, the 
publication of virtually every contact that is made in any form related 
to a proceeding and that you then back that up with a very sever 
criminal statute based on intent, and I regret that you will have to 
base it on intent, but there are other crimes based on intent and] 
think in this area you will have to do the same. 

Let me also say, sir, that I disagree a little bit with you. Thar 
followed the hearings of this committee, as most of the people in 
the country have, very carefully, or have tried to. I have not read 
all your hearings, but I would suggest to you that I think you wil 
find that the greatest area of difficulty, so far as these contacts ar 
concerned, is not so much the ex parte cases, which mean to me in 
the Interstate Commerce Commission practice safety regulations in- 
volving the motor carrier industry generally. 

I don’t think there is so much difficulty there and I don’t think 
there is so much of a problem there. Where I think you have difl- 
culty is where an agency is giving away or has the power to granta 
license which may be worth from the very moment the ink is dry m 
it maybe hundreds of thousands of dollars or tens of thousands o 
dollars. 

Under those circumstances, the temptation to the people outside 
is probably very great, which is the area where I think ¢ e problem 
might come. That is why I think that it probably is in at least what 
I call adjudication, licensing, that you do have a great deal of your 
problem. Itseemssotome. Maybe that is not true. 

The Carman. I note the very fine compliment you paid to the 
Commission, and, as I said this morning, they are due it, but on 


uestion of voting, my attention has just been called to a provision 


the act which Congress passed that: 
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Every vote and official aect of the Commission, or any division, individual 
oner, or board, shall be entered of record, and such record shall be 
made public upon the request of any party interested. 

Mr. Layne. I think that is right. 

The CHAIRMAN. Maybe we better have that for all of the com- 

jssions. 

“4 Layne. It would be a good idea. 

The CHarRMAN, We have not heard from Mr. Locke, who is general 
counsel for Oil Pipelines. 

Mr. Locke. 

Mr. Locxe. Mr. Chairman, because of what I am going to say a 
little later, I would like to also make the statement that my regard for 
the Interstate Commerce Commission is of the very highest, but, never- 
theless, I think that is not very material to the things that we have to 
talk about today. 

When it comes to a matter of legislation or administrative pressures 
to correct practices having to do with undue influence. I don’t think 
that whether we think a particular commission is good or bad is very 
relevant, and for that reason I will take issue with a good many of 
the other people on the pene! as to what they said this morning as to 
the application of any legislation applying to the regulatory bodies. 

[firmly believe that any law which is best should be applicable to 
all six alike. My reason for that is this: I think it would be very 
unfortunate to try to set up different rules for different commissions. 

In other words, about the only way you could do that would be to 
make it stricter for one because of proven or alleged culpability and 
make it a little easier for one that has a very high standing, and I for 
that reason think it would be a mistake from the public standpoint, 
and certainly from the standpoint of the Interstate Commerce Com- 
mission, if they were given a different set of rules. 

I just don’t think it would work for them or for anybody else. 
Therefore, I would like to go on record very strongly in saying, what- 
ever legislation is enacted or whatever measures are taken, that all the 
regulatory bodies should be put on an equal basis, and if one is better 
than the other, basically and historically, it can’t be hurt. All it can 
do is continue to be good, and it might bring about some good to some 
of the other agencies. And I think that would be highly desirable. 

I just have two more points that I would like to bring out. 

One is that I agree with Mr. Ginnane from the basic standpoint, if 
possible, that this type of law should apply to basically cases which 
areadversary in nature. That has been spoken by other members of 
the panel and I think it is very wholesome and if it can be done it 
would be very desirable. 

Finally, I would like to make this statement : 

Considerable mention has been made as to whether Members of 
Congress should appear before the Commission or call them on certain 
matters having to do with the public interest in their particular 
districts. 

I think it would be highly unfortunate if anybody would advocate 
the fact that Congressmen cannot actively take part in matters before 
these regulatory bodies on things which are definitely of public inter- 
est in their particular State or territory. I think it would be a mis- 
take for the Congressmen to insulate themselves from the public inter- 
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est that they have to represent, and if they can’t represent it in the 
bodies that are arms, as they say, of Congress, I think it would be, 
great loss to the public. 

The Cuatrman. Thank you very much. 

I think, gentlemen, unless someone has a pertinent comment 
topic No. I, we better pass on the next topic, and at this time we ay 
going to take topic IV out of order because Commissioner Arpaia has 
another schedule and he is to give the statement on it. 

So, Commissioner, you may proceed. 

Mr. Arpata. Mr. Chairman and members of the subcommi 
name is Anthony Arpaia. I have served as a member of the Inte. 
state Commerce Commission since July 1952. Previously, I had ¢ 
years’ practical experience with transportation in private industry, 

As a Commissioner, I have served on each of the four divisions of 
the Commission at least 1 full year and have served as chairman of 
some of the divisions. I have also had a full term as Chairman of 
the Commission. 

I might say that I think, not because this subject has been assi 
‘to me, but because the question presented to this panel under item IV 
cuts across the board, and poses probably the most practicable method 
of trying to reach some of the problems that have been discussed her 

' today under other subjects of hearings. 

Seven years ago this week, I appeared before the Senate comnit. 
tee for confirmation on my appointment as an Interstate Commer 
Commissioner, and a good deal of the time was taken up in that hear. 
ing with the subject of delays and the long procedures before the 
Commission. 

Since that time I have attended every hearing at which prospective 
Commissioners have come up for confirmation and the subject matter 
was dealt with at great length in the same fashion. 

Before I came to this Commission, that was one of the great evils 
that was charged to the Commission, delay. I don’t believe in sweep- 
ing things under the rug and I admit that the Commission has been 
guilty of delay in processing matters. 

I do say that there is inefficiency in this respect and I do say that 
as a restilt of the great volume of matters which comes before it, 
there is a certain amount of inconsistency. 

After that hearing, and I am sure it has been true of all of the 
‘other Commissioners, we leave there as knights in shining armor de 

termined to tackle this problem of delay. We have tried and tried, 
and it isn’t for lack of trying that we have failed to lick this prob 
lem. We have not fully succeeded. We have tried internal proce 
dural improvements, reorganization, and everything else. The root 
of all the troubles that we have, I think, is due to the fact that the 
volume is almost unmanageable, and each succeeding Congress since 
I have been down here has added to the volume of work which w 
have to handle. 

Obviously, if all the things that we did were vitally important from 
the public point of view, then the only way to approach it would b 
to increase the staff. ; 

From my observation, after my experience with this subject, I think 
that the Commission has too much to do and a great deal of its work 
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is of little or no importance from a public point of view and could be 
eliminated. 

I have tried to approach the subject in that spirit. I may not 
follow my written statement exactly, but I hope it will be introduced 
in the record. 

The CuamrMan. It will be included in the record, so we will have 
the benefit of it. 

Mr. Arpata. At the outset, I wish to make clear that the views 
which I willl express here are my own and do not necessarily reflect 
the views of other Commissioners. Any suggestions I will offer 
concerning cutting down the enormous iecahhoal of the ICC are based 
on an evaluation of the scope of present regulation under current 
conditions and not those of a few decades, or more, ago. 

I might add that my philosophy with respect to the extent of 

mmmental regulation of transportation, as in any other field of 
private enterprise, 1s that it should be designed to embrace no more 
than is necessary. It should be limited to matters which are of 
continuing and fundamental importance and concern to the national 
and public welfare. 

A large part of the time and attention of the Commission is now 
occupied with matters which do not affect the general public welfare. 
I think the Commission should be permitted to spend less of its time 
jn adjudicating minor and numerous contests between carriers which 
are of very little or no importance to the public, and thereby enable 
it to give more attention to matters of real and major public concern. 

Unless the flood of matters coming before the Commission is 
checked, there is no hope that the perennial complaint of delay or 
other justifiable dissatisfaction with the Commission’s performance 
will cease. 

As you know, a considerable body of regulatory law and inter- 
pretation has evolved over the past 70 years. It would be an easy 
matter to take the position that it is dangerous to invite change. 
However, it is easier to be negative than to be positive. : 

Those who feel that it is dangerous to make any change rationalize 
that we have adequate transportation in this country, and ascribe this 
result toregulation. Since an ever-increasing amount of this Nation’s 
transportation requirements is being filled by unregulated carriage, 
and regulated carriers are periodically in trouble, something must be 
wrong. Some of the trouble may be due to too much regulation. 

On the other hand, a good deal of the trouble is due to lack of 
carrier initiative and action in producing low-cost, efficient trans- 

rtation. Regulation sometimes serves as an excuse for this lack of 
initiative and action. 

Carriers naturally put the emphasis on what they cannot do under 
regulation rather then what they are free to do despite regulation. 
At any rate, in my judgment, the area of activity which the Com- 
mission is required to cover under the law is too broad, and I will 
guest some areas where it can be reduced. 

might say at the outset that any substantive changes which I will 
submit will not be directed to any part of those sections of the act 
which are designed for the protection of shippers, such as those which 
uire the carriers to maintain just and reasonable rates, to observe 
published tariff rates, to avoid discriminations and preference and 
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prejudice between shippers, and those which give the Commission 





authority to prescribe reasonable rates and practices, to : ae 
thréngh toutes and joint rates, and to suapend tariff a — 
do I advocate that the Commission’s jurisdiction on matters of safety water ¢ 
be disturbed. ) ple 
There are, however, areas in which the scope of the Commission's . pa 
functions could be reduced without substantial risk to the true public ituatio 
interest and with substantial gain to the Commission’s efficiency, Mucel 
First, certain duties now performed by the Commission could be which ] 
better and more appropriately performed by other agencies; for For ¢ 
example, jurisdiction over the Standard Time Act, which has only q their t 
remote connection with transportation and constitutes a drain on the ) vehicle: 
time of the staff and the Commission; liquid pipeline regulation; and before 
regulation of the issuance of carrier’s securities. control 
Time does not permit documentation of all these proposals, but ] The 
would like to say a word in support of relieving the Commission of those’ it 
jurisdiction over rail and motor carrier securities. been ir 
When section 20a was passed, there was no Federal regulation of | portant 
corporate securities. Since then a great body of law has grown up | -qxercis 
for the protection of the public in this regard. As a matter of fact, the Secti 
issuance of securities by some carriers—namely, water carriers and involvi 


freight forwarders—is not now subject to ICC control. I do not be aggreg 
lieve that, if issuance of rail and motor carriers’ securities were being 


regulated for the first time today, it would be placed under the juris- heel 
diction of the ICC. rior 2 
While section 20a and its counterpart section 214, which is a section iia 
in the Motor Carrier Act, are broader than SEC regulations covering tition 
other industries, I see no reason why railroads’ and motor carriers’ ‘Anos 
securities should require different treatment. weekio 
The excessive paternalism and guardianship over the capital struc. riers W 
ture and financing of railroads and motor carriers is not needed, nor quirem: 
does it serve any real purpose. conside 
Furthermore, the holding company technique is being more widely tions st 
used in the corporate ownership of carriers. Since industries un- (a) 
related to transportation are controlled and owned by such holding lation, 
companies, the question keeps cropping up. Who should take jurisdic- (b) 
tion, the ICC or the SEC? For 
This leaves a “gray” area which is confusing. Railroads and motor riers ft 
carriers should be regulated no more and no less than any other up fur 
corporation in this respect. They should be thrown into the same pot 
with everyone else. misund 
Next, there is sound justification for lessening the sphere of regu: times r 
lation in other respects. Every provision in the act had some pur- the fac: 
pose at the time it was passed. But conditions have changed. It ap 
To illustrate: Part I was passed to regulate the activities of rail- househ. 
roads, The Motor Carrier Act, adopted years later, was generally event a 
patterned on part I. The reasons were: exactly 
First, there was very little experience at that time to guide the tendan' 
Commission and the Congress in drafting legislation to regulate hold g 


motor carriers; and 

Second, there was a natural tendency to approach an equality of 
regulation. 

Section 5 of part I, for example, was originally passed to eontrd 
the abuses of monopoly by rail carriers through such activities as 
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pooling, common control, mergers, consolidations, acquisitions, et 
cetera. It was intended to meet specific evils. Nevertheless, it was 
qutomatically made applicable to motor carriers in 1935, and later 
water carriers. This has required the Commission and the carriers 
to go through a lot of motions and expense without material benefit 
to anybody, and I think Congressman Flynt brought up a typical 
situation. pom Bag rg ; 

Much of our time is occupied with proceedings under this section 
which have no perceptible impact on transportation. 

For example, two or more motors carriers, no matter how small 
their ‘total gross revenues, which together operate more than 20 
sehicles, are required to undergo a costly and time-consuming process 
before they can merge, consolidate, or be placed under common 
control. 

The belabored history of some of such proceedings, particularly 
those in which investigations of unlawfully acquired control have 
been involved, has not only impeded the processing of more im- 

ant matters, but also, in my opinion, represents an unnecessary 
exercise of governmental authority. 

Section 5 should be amended to exempt therefrom all transactions 
involving two or more carriers of any kind whose combined annual 
aggregate gross revenues for 3 years next before the date of the 
transaction do not exceed an average of at least $5 million. 

Permitting two or more small or weak carriers to combine without 
prior approval should produce more economy and efficiency, and, 
certainly, in this day and age, would not substantially lessen compe- 
tition. 

Another step which could be taken to reduce the Commission’s 
workload is to exempt from regulation certain classes of motor car- 
riers which perform highly specialized services tailored to the re- 
quirements of occasional shippers or a limited type of shipper. In 
considering which services could be exempted, the principal ques- 
tions should be: 

(a) Do the shippers using the service need protection under regu- 
lation, and 

(6) Dothey actually receive the protection intended ? 

For example, let’s take carriers of household goods. These car- 
riers furnish many accessorial services, even to the extent of setting 
up furniture and sometimes hanging pictures on the wall. 

The tariff charges of these carriers have led to a great deal of 
misunderstanding. We receive, and I am sure Congress has many 
times received, complaints that shippers are being overcharged due to 
the fact that estimates and actual charges are so disparate. 

It appears that it would be much more beneficial to the public if 
household goods carriers were released from regulation. In that 
event a shipper would know in advance, based on an agreed price, 
exactly how much he was to pay for a particular move and the at- 
tendant services. Of course, when the Government engages house- 
hold goods carriers, it is usually done under section 22 quotations 
anyway. 

Another example of this class of carriers is the automobile carrier. 

number of automobile manufacturers in this country is limited 
and, whether such carriers are labeled contract or common, their basic 
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service to the manufacturer or the dealers is the same. They dedicat, 
their special type of equipment to a particular manufacturer or jp, 
porter. The public would not be a in permitting then 
to engage in business without regulatory controls. 

A further example: The oilfield machinery carriers and pipelin, 
stringers. Their principal function is to string and remove pipeling 
and to install and remove equipment and machinery. Such 
tation as they do perform 1s incidental. As a matter of fact, they 
practice is to make a bid, get a contract, and then file a tariff to cove 
their special situation. 

In the same category are armored car carriers, motion picture film 
distributors, garment—on racks—carriers, transporters of wrecked 
cars, house trailers, boats, prefabricated buildings, et cetera, 

The examples could be continued. If carriers of the above type wer, 
removed from regulation, their services should be strictly de 
statute so that there will be no uncertainty respecting the extent of 
the exemption. 

You notice I do not use commodities as a basis for exemption, 

I realize that objections would arise to the release from regulation 
of the specialized services above-mentioned, and I venture to predict 
that they will be made principally by carriers. In fact, I have littl, 
hope that any of the suggestions to make regulation less inclusive yill 
be welcomed by carriers or practitioners. 

Practitioners will not be happy if there is less demand for their 
services and carriers are fully cognizant that they obtain immunity 
and protection through regulation and will not surrender such privi- 
leges easily. They will not admit it publicly, of course, but prefer 
to holler that they are “strangulated” and “hamstrung” by excessive 
regulation. 

It might be worthwhile to propose complete repeal of section 5, 
for instance, as a means of encouraging consolidations which might 
be useful to the public in promoting efficiency and lower cost. This 
would be vigorously opposed, I am sure, because carriers would not 
want to give up the broad and sweeping immunities they enjoy under 
section 5(11). 

Under current competitive conditions, section 15(7), which em- 
powers the Commission to suspend and investigate new rates, is being 
used more as an instrument by carriers in their struggle to take traflic 
away from each other than as a statutory protection to shippers, 
which was its original purpose. Whether this section should b 
amended in order to lessen the area of rate regulation presents a broad 
question of policy. 

In 1958, out of a total of 2,072 rate proceedings instituted before 
us, in only 178 were the shippers the motivating parties; in other words 
the shippers were vitally concerned in a mere 8.6 percent of the total. 
It is obvious, therefore, that a predominant portion of the Commis 
sion’s activities in connection with rates has been generated by car- 
riers. The number is so large that many cases involving suspended 
rates cannot be decided within tke 7-month suspension period prv- 
vided by section 15(7). 

What happens? 

Unless voluntarily postponed after expiration of the 7-month 
period, a suspended rate automatically becomes effective pending out 
final determination of its lawfulness. 
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As so many of these cases are not disposed of within the 7-month 
period, some of them take 2 or 3 years or more, the proposed new 
rate may have been in effect for some time when the case is decided. 
In the meantime, shippers and carriers may have become adjusted to 
anew rate level and yet, based on a record made many months before, 
the rate may be ordered canceled. Sometimes the action which the 

ission takes following a suspension based on 2 “stale” record 
can do more harm than — BM) Ls 

While carriers would not like it, section 15(7) could be amended 
to restrict the Commission’s power to suspend only on its own motion 
or upon a protest of shippers. If cases were limited in this fashion, 
most of them would be decided before expiration of the 7-month 

iod. The carriers would still be free to attack one another’s rates 
fy formal complaint. Reductions claimed to be destructive would 
undoubtedly be called to the Commission’s attention. 

If a reduction were drastic, or if it violated or interfered with some 
preexisting order of the Commission, or if repeated reductions indi- 
cated that a rate war was in progress, then the Commission could and 
should, on its own motion, exercise the power to suspend. 

Those are the substantive changes which occur to me and which I 
make in this short period. 

I now come to some procedural recommendations. 

Because of the present statuatory requirements, there are too many 
persons involved and there are too many stages in the processing of 
the normal run-of-the-mill matters before the Commission. 

In a case arising in the administration of part II of the act, involv- 
ing ation of motor carriers, in which a hearing is held, the first 
step after the hearing is the issuance of a report and recommended 
ale by the hearing examiner. 

Even if no exceptions are filed, the report and order, if there is a 
question whether it should be stayed, must be referred to a division, 
consisting of three members of the Commission, for the purpose of 
determining whether the examiner’s order should be stayed or allowed 
to become the order of the Commission. 

If exceptions to the examiner’s report are filed, the matter must 
likewise be referred to a division and a new draft of report is pre- 
pared and issued. 

In the event a petition is filed for reconsideration of the division’s 
action, which usually happens, the matter is referred to the entire 
Commission. In this event 11 files are prepared and 11 Commissioners 
are required to participate in the matter, however insignificant. If 
rehearing or reconsideration is granted, the process starts all over 


in. 

This procedure is required under the present provisions of section 
17 because section 17(5), when read in conjunction with section 
17(10), provides that where no exceptions are filed the examiner’s 
recommended order shal] become the order of the Commission, unless 
the order shall have been stayed or postponed by the Commission or 
a duly designated division thereof, a that where exceptions are 
filed, the Commission or a duly designated division thereof shall re- 
consider the matter. This prevents a single Commissioner from act- 

on such matters. 

In lieu of this procedure, I believe that after exceptions and re- 
plies to the examiner’s report and recommended order have been filed, 
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the matter should then be reviewed by a single Commissioner to deter 
mine whether the findings and conclusions of the hearing examiner 
should be sustained. 

If, in the Commissioner's opinion, the exceptions and replies do np, 
warrant a different conclusion, he would issue a short report stat; 
that, after consideration of the exceptions and replies, the ine 
and conclusions of the examiner are affirmed. In that way the exam. 
iner’s report would be incorporated as part of the Commissioner's ye. 
port and the examiier’s findings and conclusions would be adopted by 
the Commission. 

Or, if a shght modification in the examiner’s report was shown to 
be required, the same procedure would be followed, except that the 
individual Commissioner would make the modification in his report 
and give the reasons therefor. 

If, on the other hand, the Commissioner should conclude that the 
hearing examiner should be reversed, only then would he issue 4 new 
report. This would save an awful lot of time and paperwork and 
would distribute the workload among three Commissioners singly 
rather than require a division of three to consider each case in the 
first instance. 

Mr. Springer. Right at that point, Mr. Arpaia, could there be an 
appeal from the decision ¢ 

Mr. Arpata. Yes; 1 am getting to that. 

Mr. Springer. Go ahead. 

Mr. Arpara. A petition for reconsideration of a report of a single 
Commissioner would be considered by an appellate division consisti 
of three Commissioners, not including the one who originally mel 
on the ease. Incidentally, I make that suggestion because, in my 
opinion, it is extremely unsatisfactory to have a petition decided by 
the entire Commission of 11, when 3 people have already expressed 
their views on that matter, and you only need 3 more votes to make a 
majority of 6. You need only get 3 other Commissioners who a, 
with the original 3, or at least 2 of the original 3, it was a divided 
vote. 

I think that if you want a real review it should be by 3 Commis- 
sioners who have not already considered the case. If you had a novel 
issue or a matter of great importance or wide scope involved, the 
single Commissioner to whom the case is assigned could certify the 
case to the entire Commission for initial action, where it usually winds 
up in any event under the present procedure, by the process of filing 
petitions for reconsideration which are considered first by the division 
and then by the entire Commission. 

This procedure would eliminate the need for repeated handling 
and, at the same time, would assure the parties of due process and a 
prompt decision. 

Final consideration by 3 Commissioners of the ordinary type of case 
which involves merely an evaluation of the facts and their application 
to established policy should be just as sound as the action of 11 Com- 
missioners. We have many courts where they have only 3 judges 
sitting, or 5. 

To effectuate the procedure which I have recommended, it would be 
necessary to revise certain subsections of section 17. 

Section 17 should be further amended to permit more prompt har- 
dling and less paperwork. The Commission is authorized under se- 
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jon 17 to delegate certain of its work, business, or functions to em- 

Joyee poards. As section 17(2) now reads, such boards are restricted 
{9 3-man boards composed of certain classes of employees. 

This should be changed to permit delegation of authority to 1-man 
hoards and to broaden the class of employees which could serve on such 
hoards. By so doing, many ministerial and nonheard matters, in- 
duding applications for temporary authority to conduct motor car- 
rier operations under section 210a, could be processed more expedi- 
tiously as they could be delegated to a single staff member, regional 
manager, or supervisor. oe ait 10 

Auxiliary to all of the above, the Commission, in my opinion, should 
obtain a better record in heard cases. In my judgment, this can only 
be accomplished by requiring more specific pleadings so that issues 
can be sharply drawn before a hearing. 

As our rules of practice now stand, applicants are not required 
to specifically state the basis of the claimed need, for example, for 
motor-carirer service, nor are the protestants required to specifically 
spell out the grounds of their protests. The mere notice of an intent 
to oppose the application, coupled with a request for an oral hearing, 
is sufficient in most cases to have the matter set down for an oral 
hearing. That oral hearing can go all over the lot. It can take a 
long time to be heard, because the applicant for operating authority 
does not have to name the shippers, the volume of traffic involved, 
the specific territory for which there is legitimate support for service, 
or examples of the failure of service upon which the shipper support- 
ing the application relies. 

uikewise, the protestants are not required to state specifically why 
existing service is adequate; that is, whether or not they have joint 
through rates on file to cover the service to the points involved, or 
whether they have equipment available for the needs of the shippers 
orcan get such equipment, et cetera. 

The application and the protests are frequently of the shotgun 
variety. Many times an application is filed without any actual shipper 
support but merely to lay the basis for the claim that a previous ap- 
pheation is pending in case someone else should file for substantially 
thesame authority. 

Such a practice is shoddy and results in protracted hearings and 
long records where each party plays the matter more or less by ear. 
Endeavors in the past to cure these defects in our procedure have 
met with resistance on the part of practitioners. 

The suggestions which [ have outlined, I believe, would improve 
the situation. 

There are other suggestions I could make, but these could serve as 
a start. How far Congress will go in amending the act to reduce 
the workload depends on whether Congress considers major surgery 
or minor surgery justified. If Congress feels that it is dangerous 
tomake drastic changes, then changes of substance should be limited. 

If, on the other hand, Congress should conclude that regulation 
of transportation covers too broad a field and is not actually serving 
the constructive and laudable purpose of producing low cost, efficient, 
and sound public transportation in the light of present conditions, 
then it might be worth while to try to give carriers more freedom 
and at the same time leave sufficient authority in the hands of the 
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Commission to prevent the possibility of harmful results to the public 
and national interest. 

That concludes my statement, Mr. Chairman and gentlemen. 

Mr. Prizer. Mr. Chairman, may I comment on that ? 

The Cuarrman. Yes. 

Mr. Prizer. Contrary to Commissioner Arpaia’s anticipation, [ 
would like to say from an industry standpoint that I think his pro- 
posal to have the scope and the area of functions of the Commission 
reduced is perhaps the most important and most constructive one that 
can be made on this point. 

I don’t agree with many of his specific suggestions. Some I think 
are too good. However, again from an industry standpoint, delay in 
a determination of Commission proceedings is a most serious problem, 

The Commission itself recognizes this problem, as Commissioner 
Arpaia and Mr. Ginnane have said, and the Commission has made 
very substantial strides forward in recent years in reducing delay, but 
the problem is there and it is a serious one. 

I would strongly urge that in picking up this proposal of Commis- 
sioner Arpaia, the Commission itself, either voluntarily or under di- 
rection from Congress, make a complete study, with the views of in- 
dustry before it as a practitioner, of both the substantive and pro- 
cedural scope of its functions, with the view to recommending to Con- 
gress areas in which they can be reduced and reduce the workload 
which the Commission now has to bear, and therefore make possible 
more pepeceinane determination of proceedings. 

I would urge that most strongly, Mr. Chairman. 

Mr. Sprrncer. Mr. Prizer, would it be possible within the pro- 
cedural power of the Commission to set up the plan which Mr. Arpaia 
has suggested of possibly the one Commissioner hearing with an ap- 
peal to three Commissioners who had not originally heard the case? 

That is not possible, Mr. Arpaia. 

Mr. Arpata. I think section 17 would have to be amended in order 
to permit that. 

Mr. Prizer. I would agree with that. 

Mr. Sprrncer. I am most impressed by this of all the things that 
you said, although I can see the necessity of review of all of these 
others you were talking about, of trying to get to the point where you 
could divide up the work, and that is what you are attempting to do, 
is it not, without 11 of you having by statute to act ? 

Mr. Arpata. Not only that, but also not requiring new drafts of 
reports at every otags of processing. 

he Cuarrman. Did you say new drafting? 

Mr. Arpara. Yes. You have a new report. A report comes out 
and it is a division report. You might have another report come 
out that is a Commission report. 

Mr. Sprincer. What you are in effect doing then is having this by 
the examiner first and then the Commission ? 

Mr. Arpara. In the cases where the examiner’s report is going to 
be affirmed, instead of having a new report written which is a division 
report, have a short report written by a single Commissioner in which 
he considers the exceptions and replies to the exceptions, and affirms 
the conclusions and findings of the hearing examiner, and incorpo- 
rates that report into his report by reference. 
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As it is now, a brand new report from A to Z is written, which, of 
course, ultimately goes into the bound volume of printed reports. 

In my opinion that is not necessary. All of these cases aren’t that 
important. I think you would get more consistency in these decisions 
if this process was followed. 

Mr. Sprtnerr. That is all, Mr. Chairman. 

The CuarrMAN. Thank you very much for your very full and com- 
Jete statement, and I do want to also compliment you for your forth- 
ight position of offering something constructive and certainly some- 

for consideration to meet the growing demands on the time of 
the members of the Commission and their staff. : 

[assume from what you said, Mr. Prizer, that you do not agree with 
what he said on substantive changes, but on procedural changes you 
have great sympathy for him? Bo : 

Mr. Prizer. I did not mean to express an opinion for or against any 
particular change that he has suggested. I think they deserve study. 

[have considerable doubt about his suggestion as to section 20a. I 
certainly think that the repeal of section 5 would slow down rather 
than expedite the consolidation and merger process, but the general 

roposal to review the whole area of the Commission’s functions and 
seek out places where they have become obsolete and can be reduced 
and the procedures streamlined is, I think, a very important one. 

In that respect I would certainly urge that the views of the industry 
subject to regulation and other parties of interest be obtained by the 
Commission. 

Mr. Sprrncer. In section 5, the monopoly area, it was my under- 
standing that Mr. Arpaia suggested those where the total combina- 
tion did not exceed $5 million. 

Mr. Arrata. Yes. As I say, it might be interesting to repeal section 
5in its entirety. ss diiae ti 

I have great doubt as to whether or not, as Mr. Prizer indicates, 
the entire repeal of section 5 would slow down the process of con- 
solidations and mergers of railroads. You can’t slow down some- 
thing that virtually doesn’t exist, because, as you know, there have 
been very few of those applications that have come to us. 

However, what I am first concerned with, and my serious proposal 
in that respect. is to eliminate the need of this procedure which I think 
is too cumbersome and burdensome, and I think it is an abuse of 
government authority, insofar as it applies to small carriers. With 
respect to them this requirement is not needed to prevent monopoly 
or the lessening of competition under today’s conditions. 

en Flynt cited one case. Well, there are hundreds of 
cases hike that. If the total gross revenues of these carriers, be they 
two or more, maybe three or four, don’t average $5 million over a 
period of 3 years, I don’t see how that is going to affect the public 
interest to exempt them from our section 5 requirements. 

If we want to be petty about regulations and control every action, 

owever insignificant, then no change is warranted. Of course, a few 
people feel that we should hold a tight rein to cover the possibility that 
something might happen. But, as I say, I think we have to be realistic 
and practical under conditions which prevail today, and I don’t be- 
eve that when the Motor Carrier Act was passed and these little 
‘arriers were automatically made subject to section 5, they realized 
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what the effect was going to be and the burden which would regyj 
to both the parties and the Commission. 

Mr. Sprincer. Just one question on the securities end. 

Do you think that should go to the Securities and Exchange Qom. 
mission ¢ 

Mr. Arpata. I personnally do. I have served on division 4, I hays 
talked with other members of division 4 who have had long experience, 
Frankly, as I say, I know that carriers are going to like an old roog 
and all that I might point out that in passing upon a security issuance 
we have certain standards that we have to follow. For instanee, it 
must not impair their ability to perform service to the public, and it 
must be a lawful object within their corporate purposes compatible 
with the public interest before we approve an issue of securities, But 
we never say “No,” and suppose we do decide that the money they 
get from a certain issue should be used only for a specific purpos: 
they can take their general revenues and use them for anything they 
want to anyway, so how much difference does it make in practical 
effect ? 

I think we have a great many illusions in administering this lay 
and an illusion you know, is a belief that has lost contact with reality. 
We just don’t have any fundamental basis to say “No” to a carrier, and 
keep them in business. 

They should be permitted to run their business the same as any 
other business in this respect. I don’t see any reason for under to- 
day’s competitive conditions controlling it to the extent that we are 
supposed to do, and I doubt that we are effectively doing so. 

Mr. Sprrncer. Mr. Arpaia, I would like to congratulate you. This 
is one of the most thoughtful statements that has been made to this 
committee in these hearings for an increase in efficiency and you have 
come up with some ideas. 

The Crarrman. I think this would be a good place to include in 
the record a letter of Chairman Tuggle of June 15 as to the workload 
of the Commission and so forth, and the organizational chart. 

(The letter and chart referred to follow :) 

INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, D.C., June 15, 1959. 
Hon. Oren HARRIS, 
Chairman, Special Subcommittee on Legislative Oversight of the Committee on 


Interstate and Foreign Commerce, George Washington Inn, Washington, 
D.C. 

Dear CHAIRMAN Harris: This is in reply to your letter of June 4, 1959, re 
questing certain material and information from this Commission, to be used at 
the panel discussion hearings to be held with the Interstate Commerce Commis 
sion later this month. 

I am pleased to transmit the statistical information requested by your letter. 
The charts showing the organization of the Commission are in the process of 
being prepared, and they will be delivered to you in a few days. 

Sincerely yours, 
KENNETH H. Tuacre, Chairman, 
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gramistICAL INFORMATION FOR PANEL DiIscUSSION CONCERNING ADMINISTRATIVE 
s PROBLEMS BEFORE THE HousE SPECIAL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT IN JUNE 1959 


peta jee A 11 
2 Total number of personnel as of May 30, 1959_._._....§ = = 2, 266 
3, Total number of hearing examiners as of May 30, 1959__.__ 97 


4, Total appropriation for fiscal year 1959, $18,747,800. 
6, Workload statistics for cases.’ 


Calender year 
956 1957 1958 


Pending beginning of year_______._._.._____ 3,774 3,785 4,189 
"2 eee 5,962 6,471 8,341 
Disposed of during SP ci ccuanthistihninpips pinta ks So 5, 951 6, 067 7, 338 
paeeumg end of year__...... se 3,785 4,189 5,192 
See eay 90, 1000. 5, 756 
Rate of disposition (January-May 1959)... 547 


1fFormal case proceedings: Not included are matters such as applications for interlock- 
ing directorates, temporary operating authorities, temporary approvuls of consolidations or 
purchases Of carriers, petitions of a procedural nature before a decision or for reconsidera- 
tion after a decision. 
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The Cuarrman. Gentlemen, I would like to get the views of you 
other gentlemen and members of this panel that are here now. 

Me Pinkney. “ae a 

Mr. Prvxney. Mr. Chairman, Commissioner Arpaia’s very, very in- 
teresting recommendations are so sweeping that first I would like to 
make the request that the record be held open for a few days to let us 
submit to you our detailed comments on many of these reccommenda- 
tions. : 

The CuamrMAN. I think that would be very good procedure and we 
welcome having that in view of the fact that he has made some rather 
eoncrete suggestions here to alleviate some of the problems we have. 

(The information referred to follows :) 

JUNE 29, 1959. 
Re supplemental statement of James F. Pinkney. Panel discussion concerning 
administrative process problems June 19, 1959, Legislative Oversight Sub- 
committee on Interstate and Foreign Commerce. 
Hon, OnEN Haggis, 
Chairman, Legislative Oversight Subcommittee, Committee on Interstate and 
Foreign Commerce, U.S. House of Representatives, Washington, D.C. 

Deak Mr. Harris: Pursuant to authorization granted at the hearing before 

your committee on Friday, June 19, 1959, for the opportunity to submit com- 


ments on suggestions made by Commissioner Arpaia in his statement made on 
that day. I submit the following: 


1. In general 


There can be no quarrel with Commissioner Arpaia’s basic philosophy that 
governmental regulation of transportation “should be designed to embrace no 
more than is necessary” and that “it should be limited to matters which are of 
continuing and fundamental importance and concern to the national and public 
welfare.” 

He recognizes that the Commission has too little time to give attention to 
matters of major public concern and that delay in the handling of Commission 
matters is a principal source of dissatisfaction with the Commission’s per- 
formance. With these two points we can heartily agree. 

Before coming to specific comments on specific suggestions for amendments 
to the Interstate Commerce Act on changes in procedure which might be ac- 
complished without legislative action, let me observe that— 

(a) I do not agree with Commissioner Arpaia’s implied devaluation of the 
importance of “contests between carriers.” I believe that the public inter- 
est in rate as well as application cases can best be recognized and protected 
if facts are brought out and developed in the form of the hearing room in 
adversary proceedings even though the effort is made in the selfish interest 
of the participants. 

(b) I do not entirely agree with the statement that “a good deal of the 
trouble” is not caused by regulation but “is due to lack of carrier initiative 
and action in producing low-cost, efficient transportation.” No doubt many 
complaints are defensive in nature and used to cover up deficiencies in 
operating companies, but I firmly believe that most are generated by car- 
riers demonstrably capable of producting “low cost, efficient transportation” 
who feel that delay is definitely interfering with their capabilities to pro- 
duce just such transportation. I here refer particularly to delay and over- 
judicialization in finance acquisition cases, which will be later discussed. 

(c) Finally, I cannot agree with the conclusion that carriers and prac- 
titioners may be expected to vigorously oppose reforms and deregulations 
of the types proposed by Commissioner Arpaia. On the contrary, I believe 
the great majority of the practitioners and of those carriers who are aggres- 
sively seeking to compete to the fullest extent possible, consistent with the 
public interest, will praise Commissioner Arpaia for his forthright recom- 

_ mendations, even though they might not agree that his specific proposals 


are the ones best designed to accomplish what all must agree are admirable 
objectives. 
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2. Finance proceedings 


(a) Security issues.—Carrier securities issues have been criticized by the ip. 
vestment community because of unreasonable delays and the lack of 
for expeditious handling of finance applications. Solution of this problem need 
not require complete deregulation by the Interstate Commerce Commission of 
securities matters, as recommended by Commissioner Arpaia, but can be accom. 
plished as follows: 

(1) Amend section 20a of the Interstate Commerce Act so as to fix q 
limit for the processing of securities applications. Such a limit could be pro 
vided, as in the Securities Act of 1933, which would assure approval Within g 
specified number of days from the filing of the application, unless definite 
is taken for its denial. Further, time limits should be established for 
request for additional information and for hearings, if necessary, on the 
application. 

(2) Alter the operating policies of the Commission to establish a regular ang 
convenient means of communication between the Commission, its staff ang 
finance applicants. Such applications are rarely contest proceedings and ep 
ments of secretiveness should be eliminated. 

(3) Augment the finance staff of the Commission with personnel who ap 
knowledgeable in the field of securities and finance. 

(4) Remove from Commission jurisdiction any individual securities trans 
action where the sum involved is less than $1 million—similar to the partig 
exemption provided in the Securities Act of 1933. (The latter exemption js 
$300,000, a figure selected many years ago.) 

(b) Acquisitions, merger, and control proceedings.—Commissioner Arpaia hag 
stated the improper results of adapting to one industry a regulatory structuy 
designed, in years past, to correct abuses found in a different industry—differeyt 
in time, different in unit size, and different in character. Partial amendmen 
of an improper statute, improperly conceived and applied, provides, at best, a 
partial solution. The Commission should be staffed with personnel sufficient jn 
numbers to process, within a period of not exceeding 6 months, those applications 
which are sufficiently large so as to affect the implementation of the national 
transportation policy. All other mergers and consolidations, while of importance 
to the individuals involved, do not have sufficient effect on the general or shipping 
public to warrant the destructive time delays which have characterized the 
Commission’s record in the past. Concentration of the Commission’s staff e.- 
deavor on the relatively few consolidation cases which require review bya 
regulatory agency, to protect the public interest, could materially shorten th 
elapsed time between application and consummation of a given transaction, 
Limiting the number of cases handled and limiting the time permitted for the 
administrative process to manifest itself, coupled with the adoption of pro 
cedural recommendations along the lines of those made by Commissioner 
Arpaia in his discussion of section 17 of the Interstate Commerce Act, would 
go a long way toward curing the evils sought to be corrected by the Hous 
subcommittee. 


8. Exemption of certain types of for-hire motor carriage from economic 
regulation 


Commissioner Arpaia suggested that certain carriers who serve only a limited 
number of shippers (such as carriers of new automobiles) or who serve only 
occasional shippers (such as household-goods movers) as well as certain highly 
specialized motor carriers (such as film carriers and oilfield haulers) should 
not be required to hold operating franchises, public rates, or be otherwise subject 
to the provisions of the Interstate Commerce Act except as to hours of service 
and safety regulations. 

Commissioner Arpaia asserts that in the first category (auto carriers) the 
carriers deal only with a limited number of big shippers who presumably do 
not need the protection of rates and other economic regulatory measures; ip 
the second category (household-goods movers) the shippers would be better of 
independently negotiating with the carriers rather than being harassed by 
current practices which permit initial sharp underestimation of charges for 
the purpose of getting the business of a householder and the later demand for 
a greatly increased amount called for and required by the carriers’ tariff; in 
the third category (highly specialized service such as the movement of oilfield 
equipment and pipe for pipelines) there is a large amount of accessorial service 
involved and transportation is incidental to that service. 
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It seems to me that Commissioner Arpaia’s approach largely leaves out of 
consideration several basic points found in the national transportation policy. 
For the Commission to carry out its duty “to recognize and preserve the in- 

t advantages of each [mode of transportation]”; and “to promote safe, 
wate, economical, and efficient service and foster sound economic condi- 
tions in transportation and among the several carriers; * * * without unfair 

r destructive competitive practices; * * * to the end of developing coordinat- 
r and preserving a national transportation system * * *,” it must concern 
itself with the issuance of franchises to prevent both the overdevelopment or 
the underdevelopment of the public transportation system as a whole. This it 
eannot do if large and vital segments are placed in the so-called exempt area, 
the size of which has already created grave problems. The Commission must 
also concern itself with competitive rates if sound conditions are to be promoted 
in the transportation system. : i 

If, as can be inferred from Commissioner Arpaia’s statement, the problem is 

lly one of cutting down the Commission’s workload so that it can act 
more effectively and expeditiously on other matters, it is submitted that the 
probable dislocation and confusion that will occur, both in the deregulated areas 
as well as for the remaining regulated segments of the motor carrier industry, 
with attendant exempt carrier enforcement problems, will cause more work for 
the Commission than the continued regulation of the carriers involved. 


§. Rate suspension procedures 


It is suggested that the suspension of rates be considered only on the Commis- 
sion’s own motion or at the request of shippers. Presumably this could mean 
that a carrier faced with a proposed damaging rate reduction by a competitor 
would have no standing in court to urge suspension on the ground that the rate 
would be unlawful. Apvarently the carrier’s recourse would be to file a formal 
complaint which, if successfully prosecuted, could not result in an order con- 
demning the rates short of 6 months to 1 year’s time from the time the rates be- 
came effective. In the meantime, the carrier’s business might be irreparably 

aged. 
% tine with the thought expressed in paragraph 1(a) above, the Commission 
by such a restriction on protests would deprive itself of a fertile source of infor- 
mation necessary to a proper determination of the lawfulness of rates. Certainly 
the Commission’s limited staff would not possess, or be capable as a practical 
matter of producing, the information which the Commission must have and 
which the carriers themselves can produce. 


§. Procedural changes 


Commissioner Arpaia suggests several interesting changes in the manner of 
deciding matters before it. He favors elimination of some steps presently neces- 
sary where parties wish to exhaust their remedies, and in this connection fur- 
ther delegation of authority to single Commissioners and employees with pro- 
vision being made for the consideration of major matters only by the entire Com- 
mission. His very laudable objective is elimination of the need for repeated 
handling while at the same time assuring the parties of due process and a 
prompt decision. 

Whether the steps suggested are the best that could be taken to achieve this 
objective, it is difficult for one outside the agency to say. However, I believe that 
most practitioners will agree that a great many steps could be eliminated in. the 
determination of most cases and that the present elaborate requirements for 
formal presentation of information could be simplified. Commissioner Arpaia’s 
suggestion for more precise delineation of issues is a step in this direction. 

In addition, and as suggested above and by several witnesses at the June 19 
hearing, consideration should be given to greater rather than less informal com- 
munication between the parties and the Commission in nonadversary proceedings; 
more flexible use of an enlarged examiner staff to prevent backlogs building up 
in any one line of work (this in turn indicates expanded training activity) ; and 
the establishment of deadlines either by statute or rule, particularly in finance 
cases. 

6. In conclusion, and with reference to the overall problem of ex parte com- 
munications which has been a matter of principal concern to your subcommittee, 
I would like to associate myself with the statement of Randall J. LeBoeuf, Jr., 
which was offered to your subcommittee on June 17, 1959, when you had the 
Federal Power Commission before you. Mr. LeBoeuf, in the fourth paragraph 
of his prepared statement, said : 
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“Certainly the Commission and the staff must operate without fear or favor 
of corroding influence, but I am concerned that a set of congressional Tul , 
bearing civil and criminal sanctions, will hamstring the functioning of the 
mission by unreasonable complexity and delay. I fear that legislation of the 
type contained in the pending House bills will create an aura of fear and 
cion producing inaction or cumbersome procedures in place of the imaging 
flexible, and courageous progressiveness required for efficiency in the fielg of 
utility regulation.” 

Sincerely yours, 
JAMES F’, PINKney, 

Mr. Prnxney. I fear we might go on for days discussing some of 
these. 

I would like to speak just in general to them, as Mr. Prizer has done, 
more or less. suri. 

With respect to the lessening of regulation in the finance field, | 
think that there are many gains that might be made in that direction, 
some possibly by the Commission at the present time. 

Certainly I think the records would indicate that the greatest prob- 
lems created to the carriers, and I speak as an industry man bem 
representing the motor carrier side of things, probably fall within 
the finance field. 

We are gravely hurt in many respects by the necessary delays in 
these finance proceedings, so I think Commissioner Arpaia is cer- 
tainly moving in the right direction when he sug simplification 
with many of those procedures. I don’t say that I would go quite as 
far as he does in this matter. 

With respect to the proposals having to do with the deregulation 
of such carriers as those transporting automobiles, household goods, 
and so forth, I view that with considerable concern, having in mind 
the experience we have had with the other areas of exempt haulage, 
and this would probably add to our troubles in that direction. 

As I say, I won’t attempt to discuss that in detail now, but would 
like to have the right to submit further views on that subject later. 

With respect to the procedural changes that he suggests, I certainly 
think that there is a tremendous amount of profit to be found in that 
particular field and his suggestion certainly deserves the thoughtful 
consideration of all segments of industry, and I join with Mr. Pri 
in the idea that a great deal of further study should be made ofthat 
subject by all of us. 

Let me conclude by stating that I think there are probably many 
things that the Commission might be able to do within the scope of 
the law as it now stands, particularly in the finance fields. 

I have discussed some of these with members of the staff of the 
Commission down there. They fall generally into the areas of setting 
up, and this may be a step in the wrong direction in the views of some, 
possibly special procedures in finance cases designed to eliminate some 
of the delaying steps presently brought about by the current rules. 

There should be, and this again goes back to subject one in a way, I 
think, in those nonadversary proceedings, a freeing up of the lines of 
communication between the parties before the Commission and the 
Commission itself, so that there could be more informal discussion of 
these proceedings, particularly in the security field, which are not 
adversary proceedings, so that the matters might be expedited. 

I think that possibly, and this again touches on still another field, 
but I believe it also has to do with the efficiency of the Commission, 
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there could be a broadening of the base of the areas covered by the 
iners at the Commission. 

In the finance field they have a handful of men who are quite over- 

at times, and I think there should be greater flexibility 
down there in the assignment of cases to the hearing examiners. 

[ hasten to add, I would not extend that to complete flexibility 
among all agencies nor necessarily between some of the major areas 
in the Commission, such as the field of rates, on the one hand, and 
fnance on the other, but at least within those fields I think we should 
jave possibly greater flexibility for the assignment of examiners. 

[believe that would help to some extent, so there are things of that 
sort that I would hope that the Commission might do in the immedi- 
ate future. : 

Mr. Prizer. Mr. Chairman, may I ask a question ? 

The CHAIRMAN. Yes. 

Mr. Prizer. I take it that these suggestions come as the individual 

ions of Commissioner Arpaia and not as the recommendations 
of the Commission. 

Mr. Arpata. That is right, except that the Commission selected me 
toanswer to that panel question. 

Mr. Prizer. I take it also, Mr. Chairman, that these are not before 
you for action by this committee in this set of hearings for substan- 
tive changes in the law. 

The Cuarrman. ‘These suggestions are presented here as part of the 


topic under discussion which Mr. Arpaia was designated to make a 


statement on. 

Mr. Prizer. Because the industry which I represent certainly wants 
to take a position on these particular suggestions and I think we 
would have comments on some of them. 

My point was that there should be a careful investigation of this 
nol uestion of what areas of the Commission’s functions should 
be modified and that the views of the industries subject to regula- 
tion should be solicited in that investigation. 

Mr. Arpara. Mr. Chairman, may I add this: 

I didn’t expect that the members of the panel would say amen to 


am ing I suggested here. 
Fn sage 


ting this so as to provoke discussion at this stage, and 
obviously if there were going to be any amendments to the act to 
cover any of these suggestions, there would certainly be opportunity 
for hearing before any bill was even voted on by the committee. So. 
that I don’t want them to get all exercised. I would like to have them 
do some thinking. 

e CHarrman. I would like to see some people get exercised about 
some of these things. That is the purpose of it. 

Mr. Curry. 

Mr, Curry. Mr. Chairman, I feel that Commissioner Arpaia is a 
very Valuable member of the Commission because he ae great im- 
agination to the problems that we have down there, and he is able to 
think of many things that are helpful. But it seems to me that if you 
rad this statement, you will find that the approach is from the stand- 
pont of the shippers. 

have represented shippers and I have represented carriers. If 
you read this statement you will find that he wants to protect the 
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shippers as to rate, he wants to protect the shippers in other Fespecty 
They ought to be respected. 

But as I see the Interstate Commerce Act and the national traps 
portation policy, one of its main purposes is to bring about q 
efficient, economical and sound position of the carriers themselves. If 
you have between point A anid’ point B one carrier, it might be abj 
to operate successfully. If you have two, there might be doubt, ang 
if you have three, all three of them might goto the wall. 

o there is a basic philosophy behind the act that takes into accom 
the carriers as well as the shippers. So far as section 5 is conce 
my connection with it has brought this to view, that section 5 ging 
immunity from prosecution under the antitrust acts if there is author 
ization of the combination or merger whatever it is, and if anybody 
has tried to get through one of these mergers, through the Depart. 
ment of Justice, they will know that that is quite a task. 

So section 5, with that amendment which Congress deliberately 
in there, has worked and it is very important. When you try ty 
draw a line of $5 million or something of that sort, you still have, 


wide field where the Department of Justice can come in and cange, 


great deal of difficulty. 

As to section 20(a), you have that section applying to carriers af. 
fected with the public interest, and I doubt very much whether (yp. 
gress would want to take those requirements away. 

A carrier affected with the public interest may very well be dif. 
ferent from the ordinary run of companies that may be dealth with 
by the Securities and Exchange Commission. Those are points to 
be considered. 

Furthermore, when you talk about. having one Commissioner mak 
ing a decision, I have my grave doubts about that because T think 
what Congress intended when it set up a Commission of 11 men, and 
when they provided that division should not be less than 3, it intended 
that there should be some sort of composite judgment, and that 1 
man should not make all the decisions. 

So I think this whole matter is not all one sided, and that thow 
other things should be taken into account before any radical change 
is made. On the other hand, I think it is always helpful to have 
suggestions made. There may be a realm here where they can rediw 
regulation and, if they can, that is all to the good. 

But on the other hand, if you ask Mr. Coyle here about what has 
been done, I think you will find that the impression that I got, at 


least, from this fine statement by Mr. Arpaia, will be changed some | 


what because I gather from what he said there hadn’t been any im- 
provement to amount to anything in handling cases more expeditiously 
and better in the long period of time that he has been there—not # 
long, but I mean a fairly long period of time. 
As I understand it, by making changes which have been made, 1 


think, largely at his suggestion, or at the suggestion of other Com | 


missioners, they have this recommended report arrangement down 
there by which a large percentage of these cases, I understand, don't 
have to be handled at all in a difficult way, because the r 
report is accepted. 

There is no exception to it. The recommended report becomes the 
report of the Commission. In that field, a tremendous amount of 
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gork has been saved. They have modified procedure which cuts 
down the work a great deal. Leiezin yer 
Therefore, I think when you look at what the Commission is doing, 
will find that they have made great strides in handling their 
I think if you will read Commissioner Freas’ statement, you 
yill find that they are handling fairly well now the load that they 
have. You will find that the time between the filing of an applica- 
tion and action on it has been oy reduced. 
Mr. Srrtncer. Mr. Curry, I think the point you made there is this: 
He says it has been reduced, but the workload is growing because of 
the increasing business of the country, for one thing, and the second 
thing that we, here in the Congress, are putting additional duties on 


What he is trying to do, as I understand it—and I think this point 
was not brought out nearly as well as Mr. Arpaia might have, but in 
the public interest, where the Commission ought to concentrate in 

volume, 11 of them should be in the serious cases in which there 
isa wide public interest, we will say, to give them a chance to devote 
their time to those cases rather than these cases which can be han- 
died—of lesser interest or lesser importance—which can be handled 
by Lor by 3. ‘ 

"rust thinking generally, I believe that to be needed in Washington 

much. 

Mr. Curry. I would like to make this point: I agree with you that 
itis desirable for the Commission to neste the more important cases. 
[have no statistics on it, but I think a great many cases die right 
there in the division decision. There is no appeal from the division 
decision. So there is a concentration, you might say, of the more 
important cases that go from the division to the Commission, 

e Commission, as I understand it, in passing upon those cases 
that go from the division, pass upon them on a petition for reconsid- 
eration. They do not have to write a long-winded report on it. All 
they have to do is to say “Petition denied,” or, if the petition is granted, 
then frequently there is a further hearing, and then they can write 
thereport. But I imagine in a large percentage of cases they approve 
the division recommendation. 

I would like to say one other thing, if I may. This is the only 
time I will have on this No. 4, I imagine. In my written statement 
[had a suggestion which is a little different from anything here. 

In this question of No. 4, I have made a suggestion in my state- 
ment, a very short one, which had to do with the hearing examiners. 
ao to deal with that under topic No. 2, but that dovetails 
into 

In connection with that, it seemed to me, because of certain experi- 
ence Thad had before, that one step that could be taken by legislation 

be to increase the salaries of the members of the Interstate 
erce Commission. I feel that this tribunal or this agency is 
one that has tremendous responsibilities. 

Itishighly important to have and keep good men on the Commis- 
sion. ‘They now have a salary of $20,000. A few years ago I testi- 
fied for the practitioners association recommending $22,500, which is 
the salary of a district judge. It seems to me if you make any com- 
parison of the responsibilities and the hard work, and the condemna- 

452585905 
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tion that goes for any action that is ever taken, the positi 
Commissioners Wollld tobi well to deserve the $2250. Sco a 
’ Just as I recommended it then on behalf of the association In 
individually, because I have no authority from the association, wits 
suggest that that is a step that could be taken. ; 
-_ Further, the only other thing, it seems to me, that serious thoy 
should be given to, is extending the term of the Commissioners The 
now have a term of 7 years. Tt seems that it might be better if that 
could be extended, say, to 11 years or 15 years to give greater stabili 
to the Commission. : 4 
That would provide for greater pension rights and would remoy 
them, to some extent, from the stress and strain of not know; 
whether they are going to be appointed or not. aa 
Thank you. | 
The Cuarrman. Mr. Turney? 


Mr. Turney. Mr. Chairman, I would like to take advantage of the | 


same permission that Mr. Pinkney has. 

I have devoted much time in the last few years to this particular 
subject. While I am in sympathy entirely with the objectives of 
Commissioner Arpaia, I feel that most of this can better be accom. 
plished within the present law. 

I would like to call attention to this fact, and that is that there has 
been, I think, a misunderstanding as to the length of time that 
ceedings are required before the Commission. This year I have had 
occasion to make a detailed study of that. 

First, with respect to the securities application, there is a 20-day 
deadline for SEC. What I found was this: The median time for 
processing an application for registration under SEC is approx- 
mately a fraction over 22 days. The median time for processing one 
before the ICC was about 33 days. 

In both cases I was using only security applications. If a sections 
or a cease and desist order or any other order was involved, I did not 
include that case. The time required for handling an I. & S. docket, 
investigation and suspension, the median time, if modified procedure 
were used, and it was used in the great majority of cases, is 63 
months. ' 

If a hearing was had, it is 8.7 months. That, in my opinion, isa 
remarkable improvement in that field, and is as much as you caner- 
pect with the character of issues that are involved in those cases, 

Again, I want to say that this time is taken from the date the ap- 
plication is filed until the first decision by the division or the Con- 
mission. I eliminated cases that were decided on reconsideration: 

On the formal dockets, 13 months were required for their disposi 
tion, that is, formal complaints. The total of all of the cases, and! 
am using only adversary cases, and it does not include any cases that 
were decided except after a contest, was a fraction less than $4 
months, on all of the rates and service cases, which constitute a large 
part of the workload from a case standpoint. ant ted 

Furthermore, the heaviest workload in the Commission is in the 
Motor Carrier Certificate Division. That Division handles far mor 
proceedings than any other Division. Dealing only with their liti 
gated cases, they had more unlitigated cases that were decided withott 
formal printed reports than they had litigated cases, but dealing only 
with their litigated cases, the median time was 12 months. 


ar 


The 
delay 1 
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The only character of cases where there seems to have been undue 
delay in the Commission in the last 2 or 3 years has been in the finance 
dockets under section 5 and under section 1, paragraph 21, dealing 
with extensions and abandonments. That required nearly 19 
a the whole, I think that we practitioners—I know I was, until 
[made the study—are inclined to measure the delay by the bad cases. 
Thave had some that required 7 years, and I felt pretty bad about it, 
and I have had some that required 4 and didn’t feel quite as bad, but 
till didn’t feel good about it. 1GNa: ott J 

But on the whole, my own feeling is that most of the objectives 

t by Commissioner Arpaia can be accomplished within the frame 
ofthe present law. 

With respect to the security issues, practically the same informa- 
tion, almost identical, is required in an application under section 5 
asisrequired for an SEC registration statement. 

The findings are different, but there is one thing about section 
(a), or the securities applications before the Interstate Commerce 
Commission, and that is that there is an element of public interest 
there in the maintenance of a solvent financial structure for your trans- 

rtation system that isn’t considered by SEC at all. 

The SEC is purely a discovery act, a disclosure act. As a matter 
of fact, my criticism of the decisions of the Commission has been 
that they paid too little attention to the issues from the standpoint of 
the purchaser. They have devoted their entire attention, which they 
should devote and which is necessary, in my opinion, to the transpor- 
tation aspects of the issue. 

But I call attention to the fact that the reason for the passage of 
section 20(a) in 1920 was the fact that most of the State commissions 
have the power to control carrier securities, and it was the fact of that 
conflict and the tremendous delay that occurred because of the neces- 
sity to go to a half dozen jurisdictions in the case of large railroad 
ha that in large part led to the enactment of 20(a) in the 

nsportation Act of 1920. 

So far as section 5 is concerned, and I think my memory is correct 
on this, section 5 in 1920 consisted merely of paragraph 1, which pro- 
hibited pooling. There was nothing else. There was nothing per- 
missive at all about mergers. And the purpose of section 5 was to 
encourage railroad consolidation and to encourage it, they had to, 
by act, provide immunity from the antitrust laws. 

But they conditioned that immunity upon a finding on the record 
0s public commission that the public interest would be served by 

t departure from the antitrust laws. I think that to go back to 
the situation that prevailed prior to 1920 would certainly not be in the 
public interest. 

You have 20,000 motor carrier operations. Most everyone recog- 
nzes the. necessity for their integration into a fewer number of sys- 
fms, But there must be some means to further that integration and 
at the same time protect the public interest against monopoly or sup- 
pression of competition, or inferior service. 

A think that is about all I want to say, except that I want to empha- 
size the fact. that in my opinion, very many, if not all, of the objec- 
tives sought by Commissioner Arpaia, for whom I have the greatest 
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respect, can be accomplished by the Commission itself in the reop 
ization of its own rules and its own decisions, under the present, nb 

Mr. Lisuman. Thank you. 

Could I call on Mr. Dixon ? 

Mr. Drxon. Mr. Lishman, I would like to have an opportunit 
to study Commissioner Arpaia’s suggestions before I have any a, 
ment on them, but I would like to raise one question that seems hike 
related to them, something that has been going through my ming 
along time. 

_ I notice that in practically every case we have before the Commis. 
sion, regardless of size, that after the initial decision we always have 
a flock of petitions for reconsideration. Those petitions for recop. 
sideration take a lot of our time in the industry, and I assume the 
take a lot of the Commission’s time. vw 

I was wondering if some way could not be found to limit the type 
of cases in which petitions for reconsideration might be filed from 
a division report. I haven’t been able to make up my mind where the 
line should be drawn, but if I am permitted to do so, I would like to 
have Commissioner Arpaia’s comment on that. 

Mr. Arpaia. When I first came to the Commission, before I came 
I was a practitioner, and we used to have a saying as a practitioner 
never get discouraged until you have filed your fourth petition for 
reconsideration. I agree with Mr. Dixon that there has been a great 
deal of liberality about filing petitions, and we do have rules against 
the filing of successive petitions. 

But obviously, the only way that you could eliminate the drain on 
the time of the entire Commission and at the same time provide for 
due process and an enpertmniy for at least one petition for reconsid- 
eration, would be to have an appellate division type of procedure. 

I do want to say this, and perhaps Mr. Turney has misconceived 
the purpose of my suggestion, which is not to talk about delay in 
20a applications, but to reduce the workload of the Commission by 
eliminating from the Commission those things which could be safely 
taken out of the jurisdiction of the Government altogether, perhaps, 
or transferred to other agencies. 

I may say this: Obviously we constantly hear about all these com- 
plaints. If everything was all right, judging from the comments 
that we hear from the practitioners here, there is no such thing as 
undue delay and we are doing a very fine job. 

But the fact of the matter is, we know better. I also know this: 
That we on the Commission just do not have enough time to sit down 
together and try to discuss, consider, and plan, because of the tre- 
mendous workload, the enormous volume, that we have to handle. 

I would like to.say in answer to something that Mr. Curry said that 
while it is, of course, one of the basic purposes of regulation to main- 
tain sound. transportation, I don’t see how some of these petty dis 
putes between carriers actually serve to maintain sound transporta- 
tion, and, further, I don’t think the sole preoccupation of the Com- 
mission should. be to adjudicate these disputes between carriers, to 
the total disregard of shipper and other public interest. 

Carriers have gotten into a bad habit, true. But on the other hand, 
I think a law has to serve a practical public purpose. I am a cynic, 
perhaps; I haye seen too much of this from the inside. It is very 
nice to have everybody tell us how good we are here, as a matter of 
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fact, we do hear at times how bad we are as far as service is concerned 
io the public and the people who come before us. 

It does not make much difference what our average performance 
might be. An average is a misleading thing. The fellow who has to 
wait 4, 5, 6, and 7 years, is not worried about what the average 1s; 
he is worried about what the results are in his case and when he is 

ing to get them. There may be pretty substantial economic damage 
johim asa result of that delay. 

The CHarrmAN. Mr. Thomas, did you have some comment? _ 

Mr. Toomas. I was going to ask Commissioner Arpaia a question. 
Tmay comment about it. I do not know what his answer would be. 
Perhaps one of the other members of the Commission would answer 


The CHatrMaNn. We have Mr. Tuggle. We can move him in here 
totake Mr. Arpaia’s place. of 

Mr. Tuceie. I am not defending his position. : 

Mr. Tuomas. He suggested that the rules of practice be changed to 
require more specific pleadings of facts in motor carrier applications. 
[have an impression which I think is correct that in many cases an 
application is filed for a wide scope of authority with no advance 
preparation or plan of producing evidence to support it, and very 
often a number of people are moved to protest an application and come 
toa hearing and find that they have wasted their time and the Com- 
mission’s time. 

If the rules could be changed to require a more specific support in 
an application, more of a description of what could be or is to be 
shown, how would that operate? Would the applicant be limited; 
would the hearing be limited to the portion of the application for 
which he had alleged these specific factual details? 

Mr.Coyte. I believe I could answer that, Mr. Chairman. 

The Cuamman. I might say in defense, if he needs any defense, 
Mr. Arpaia, I promised him this morning we would let him go shortly 
after 3o’clock. He is off the floor now. 

Mr. Corte. I believe what Commissioner Arpaia had in mind was to 
require all applicants, before they file an application, to survey the 
service in the area, to inquire of shippers whether they would need 
service, what the inadequacies of the protestant services are, and to 
submit written statements by the witnesses whom they would call if 
there were to be an oral hearing. 

The protestants would have the application and the written state- 
ments available to them, and then the protestants, in writing, could 
give their views through whatever witnesses they would call, in writ- 
ing, and the issues thereby would be joined. If any party then desired 
cross-examination, he could ask for it, and the proceeding would be 
assigned for hearing, at which all of those who had signed statements 
would be expected to be present ; otherwise, their statements would be 
stricken. 

The applicant, of course, would have the same privilege of cross- 
examining the protestant’s witnesses. The record thus made would 
follow the usual course toward a decision. 


Mr. THomas. Thank you, Mr. Coyle. I think that clears it up for 
me, 


ean. Would anyone else like to have a whack at it? Mr. 
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Mr. Topp. I have a few comments, if I may, Mr. Chairman, 

The Cuarrman. I might say we are going a little far in ask 
questions on suggestions made. We can get to that later on. We am 
interested in having your comments on these things, rather than your 
inquiries. 

Mr. Tuomas. Mr. Chairman, I said, before I asked the question, 
that I am in favor of this approach, I just wanted the details, 

The Cuamman. When we get into that it will be on legislation 
proposed and we will have plenty of opportunity for amplification, 

Mr. Topp. Mr. Chairman, I would lke to make a few comments 
concerning what Mr. Arpaia had to say, starting off by reiterati 
what Mr. Curry said—that his changes in the law which would dives 
the Commission of jurisdiction over certain phases of regulation jg 
predicated entirely on protecting the shipping public and doeg not 
take in the broad concepts of our present national transportation 

olicy. 
5 Getting to the finance cases specifically that he took up and sug. 
gested rather broad exemptions—we have this experience in the 
motor carrier industry now, that even with the 20 vehicle exemption, 
and with the fact that if you are a noncarrier, you need no authori 
to buy your first motor carrier. You are like the dog. You get the 
first bite free. 

We have this experience in the industry: that a person who isa 
noncarrier can go out and buy a carrier much cheaper than the per- 
son who is a carrier and who has to go through a section 5 procuilite 
I suppose most of us who practice law have had that experience, 

If you would grant an exemption that would permit consolida- 
tions up to $5 million gross revenue a year, that takes in a pretty 
good-sized motor carrier, and you would have a situation where there 
would be a few, comparatively few, trucklines in the country that 
would definitely be prejudiced be 
as fast as most of the others could. 

With respect to the procedural changes which have been s 
by Mr. Arpaia, it seems to me that the difficulty there is that instead 
of getting an 11-man decision in any case, you would really be get- 
ting the decision of 1 Commissioner. That seems to me to be of 
doubtful value; that is, to adopt such a procedure. 

It seems to me that the Commission, or the division of the Com- 
mission, could do the same things that a court does—that is, they 
assign a case to a particular judge to consider and arrive at a dec- 
sion upon; and then after he does that, the others consider his deci- 
sion and either vote for or against it. You don’t have to leave it in 
the hands of one person altogether. 

I also agree with the fact that in these Commission cases, particu 
larly the cases for authority, that the issues should be narrowed more 
than they are. But we must remember that we are dealing with broad 
statutory language—namely, public convenience and necessity- 
it is not too easy to narrow that issue and to require the applicant, 
upon whose side of the case I am usually on, to submit maybe a month 
or 2 months before he has a hearing all of his evidence. It does not 
leave him in a very good position. 

I think it would very definitely work to the disadvantage of many 
small carriers who are attempting to get operating rights from the 
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Interstate Commerce Commission or people who are not in the busi- 
if they were required to follow that procedure. | 

That still does not mean that the issues could not be narrowed in 
sme other way through the application. I would also like to call 
to the chairman’s attention that in my statement before this commit- 
gp under the same heading, I have suggested that the examiners of 
the Interstate Commerce Commission utilize the device or technique 
that our courts do—namely, to require the parties to submit. their 
fndings of fact and conclusions of law to the presiding officer rather 
than having the presiding officer do the work himself. no 

[ will not go into detail on that because I know that the time is 
moaning short. But, Mr. Chairman, I, too, would like to have an 
opportunity to submit at a later date additional comments on Mr. 

ja’s suggestions, if I may. 
iinsencax. We will be glad to have them. 

Mr. Topp. Thank you, sir. 

The CaarrMAN. Mr. Locke? 

Mr. Locxe. Mr. Chairman, I am going to confine my remarks to 
me sentence in Mr. Arpaia’s paper. Naturally, I think any move 
to lessen regulation a little and hurry procedure is very meritorious, 
but apparently he is putting the oil pipelines completely beyond the 
pale o all regulations. 

On. 3, on matters which the Commission functions could be 
aE he has the elimination of liquid pipeline regulation from 
their functions. Maybe we should feel happy about a suggestion like 

but I feel very doubtful that the industry would. 
"te feel, I think, primarily—and I am speaking for myself at this 
a lar time—the industry has felt that the regulation they have 
under has been saluatory not only for the industry, but also for 
the benefit of the public. 

Coming in the wake of another proceeding we had before another 
House committee not too long ago, wherein there were strong allega- 
tions that the pipelines are not being regulated enough, this comes as 
asurprise, that we shouldn’t have any. 

So, in that res ect, I would like to make this one comment on the 
basic things which Mr. Arpaia referred to, such as the maintenance of 
just and reasonable rates, to observe published tariff rates, to avoid 
discrimination and preference between shippers—our regulation by 
the Commission has pretty much been confined to that. 

There are a number of provisions of the Interstate Commerce Act 
which never have been made applicable to the pipelines. A history 
of about since 1906 has proven pretty largely that they were not 





I feel, personally, from the standpoint of basic regulation as to 
service, the shippers and rates charged equally to all users, and mat- 
ters of that type—we should have it. 

_ I would like to have the opportunity, also, of writing a short paper 
manswer to this particular part of the paper. 

IRMAN. Very well, you may have that privilege. 

Mr. Layne? 

Mr. Layne. I only have a short statement, Mr. Chairman. I now 

why I was invited. I wondered why I was on this panel. I 
find that it is because I can disagree with everybody on this subject. 
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In the first place, I think there is an enormous amount of delay. 
that is, in many, many cases, which has hurt substantially the people 
before the Commission. I don’t know about the statistics; I haye a 
made a study of them, but I think I can say that I have never had q 
case that was decided within the period of time that was recited ag 
being the median period of time for any of those classes of cases 

It may be that I am unfortunate enough to have nothing but com, 
plicated cases, but I have never gotten one. Another thing is, I think 
the statutory provision should be cut down substantially. I think 
the area that is being supposedly regulated by the Commission gng 
immunized by the Commission is far too great. 

I don’t think the Commission can do a good job with the present 
personnel and the present time to give the kind of consideration esgep. 
tial to immunity, under the antitrust or any other statute. For my. 
self, I would disagree with the other practitioners who have spoken, 

The purpose of the regulation is to protect the shippers. That jg 
why the statute was passed in the first instance. It was not to pro. 
tect the carriers. The shipping public should be protected. 

Finally, just so I can disagree with the other part of it, of Com. 
missioner Arpaia’s statement, I think that some of the things that he 
indicates that are necessary to have a revision of section 1 for, are 
already being done. 

For example, he refers to the desirable practice in the future of 
taking examiners’ reports and saying, “We adopt it,” and send it 
out. That is already being done, because I am receiving them from 
the Commission. 

I don’t think the Commission needs additional statutory authority, 
The other suggestion I would make about the procedure is that I 
think the Commission’s rules of practice require substantial revisions 
to certain classes of cases. I think that there should be a requirement 
that cases be better prepared and that that must come from the 
Commission. 

I think finally, on this point, and I would like to discuss under 
point 2, I think that the Commission is not utilizing its examiner 
force in the best fashion to dispatch the work that is before the Com- 
mission. I think a great deal of additional work could be done under 
point 2 to help on this procedure. 

Thank you very much. 

The CHAIRMAN. Suppose we come to point 2 now. 

Mr. Coyle, I believe you have a short statement on that. 

Mr. Coyie. Yes, Mr. Chairman. 

Among regulatory agencies, the Interstate Commerce Commission 
pioneered in the establishment and development of the examiner 
system. ‘The first examiners were appointed over 50 years ago, under 
authority of the Hepburn Act of 1906, to relieve the burden on Inter- 
state Commerce Commissioners who theretofore personally presided 
at each hearing. 

Other agencies have told you that one of the most difficult prob- 
lems facing them is the recruitment of qualified lawyers to fill post 
tions of hearing examiners. This is a pressing problem with the 
Interstate Commerce Commission and it is becoming more and more 
acute, 
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Prior to the Administrative Procedure Act, examiner trainees were 
ap inted by the Commission from lawyers on its staff, from the out- 
side, or from eligibility registers of the Civil Service Commission 
compiled as the result of written competitive examinations. At that 
time, there was no distinction between examiners, such as hearing 
and other examiners. After a period of training, examiners were 
assigned to hear cases involving simple issues in which complex 
fyctual situations were not present. As an examiner gained expe- 
rience and demonstrated ability to handle more difficult cases, the 
more difficult cases were assigned to him for hearing, and the most 
dificult and most complex cases were reserved for the most competent, 
experienced examiners on the staff. 

Jtwas possible then to treat the corps of examiners as a fluid, flexible 
foree, which, as the needs of the Commission required, could be as- 
signed to various examining duties such as presiding at hearings and 
reparing examiners’ proposed reports or recommended reports and 
orders, the preparation and review of drafts of final reports for con- 
sideration by the Commissioners, the preparation and review of memo- 
raundums on petitions for reconsideration, rehearing, and reargument, 
and acting as review examiners in Commissioners’ offices. Most of the 
examiners, including those in Commissioners’ offices, during the course 
of a year presided at some hearings, although some of the Bureaus 
stafis spent most of their time in hearing work, 

This fluidity was destroyed by the Administrative Procedure Act 
because it was necessary, under that act, to divide the corps of exam- 
iners into two groups. One group is composed of hearing examiners 
before whom al] examiner hearings must be assigned and who per- 
formsome review work; and the other group is composed of review 
examiners who prepare and review drafts of final reports and prepare 
and review memorandums on petitions. Some review examiners are 
on the staffs of the Bureaus and others are in Commissioners’ offices. 

Prior to the Administrative Procedure Act, the Commission’s exam- 
iner staff enjoyed an excellent reputation as a group of dedicated pub- 
lic servants, experienced in highly technical branches of transportation 
law, with the ability to develop concise but complete records of hear- 
ings, and to draft proposed and recommended reports and orders set- 
ting forth the issues, the facts, discussions of the legal questions in- 
volved, and the ultimate conclusions of law and fact. The Commis- 
sion’s hearing examiner staff continues to enjoy this excellent reputa- 
tion, but there is danger that the hearing examiner staff will lose much 
of its efficiency because of the procedure which must be followed in 
filling vacancies. 

The Civil Service Commission has a regulation making 6 years’ legal 
experience or its equivalent a prerequisite to appointment as a hearing 
examiner. After the passage of the Administrative Procedure Act, 
the Interstate Commerce Commission designated for appointment as 
hearing examiners a number of its examiners who had the prerequisite 
S years’ legal experience; and, after the decision in the iss case, the 
Commission decided to assign all hearings, except joint Board hear- 
ings, before hearing examiners. Then other examiners employed ‘by 
the Interstate Commerce Commission who had 6 years’ legal experi- 
ence, and who desired appointment, were designated by the Commis- 
sion for appointment as hearing examiners. Some who were qualified 
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preferred not to accept positions as hearing examiners. Some hey 
examiners have been appointed from the Civil Service Commiggj 
eligibility registers, but, in the main, the hearing examiner staff today 
is composed of those who were hearing examiners shortly after the Riss 
case, less those who, in the meanwhile, retired, resigned, or died, 
average oxpampence as examiners of those now on the hearing examing 
staff exceeds 20 years and many are approaching retirement age, 4s 
they retire, their places must be filled. 

When the Commission had to separate its examiner staff into two 
groups, there were so few experienced examiners in the review 
that the Commission had to recruit and train a number of new en. 
ployees to obtain an adequate review staff. Many of the review ¢. 
aminers would welcome the opportunity to become hearing examines 
and most of them would make excellent hearing examiners who, with. 
out additional training, could assume hearing examiner duties with 
credit to the public service and to the Commission. 

The Commission, however, may not draw freely from this availabh 
supply of potential hearing examiners. It must select its heari 
examiners From the Civil Service Commission’s eligibility register, 
Hundreds of lawyers, and some nonlawyers, have applied for places 
on the eligibility register for hearing examiners. The Civil Servic 
Commission makes available to the Interstate Commerce Commission 
a selective register composed of applicants who have had at leag 
1 year’s experience in transportation. 

Some review examiners’ names and the names of some former exan- 
iners of the Commission appear on these eligibility registers; but, for 
the most part, the lists are made up of lawyers and nonlawyers who 
have had a year or more of transportation experience but have hadno 
experience in regulatory agencies. The Civil Service Commission 
appears to give weight to the number of years legal experience an 
applicant has, and, as a result, many on the lists with the higher 
ratings appear to be too old to begin training for a career in Gover. 
ment service in a regulatory agency. On the last eligibility register 
submitted to the Commission one of the applicants certified as 
eligible for appointment was 73 years old. 

nder the Administrative Procedure Act, cases must be referred to 
all hearing examiners in rotation as nearly as practicable and if this 
provision of the act were followed literally, a newly appointed hearing 
examiner would have to take his turn hearing difficult proceeding 
along with examiners having years of experience with the Commission, 
Many of those on the eligibility registers appear to be capable and, 
with training, would develop into competent hearing examiners; but 
it appears only reasonable that the Commission should be able to 
avail itself of those competent review examiners on its staff who har 


demonstrated their ability through years of review examiner servic | 


and who could assume the hearing examiner duties without under- 
going an extended training period. Further, there is always an ele- 
ment of risk in selecting new employees. Some who appear excellent 
from an examination of their papers do not develop into efficient 
employees. If, however, the Commission could select hearing exal- 
iners from its review staff, this element of risk would be eliminated 
as the Commission would know the capabilities of each review exall- 
iner and would only select those it was convinced would be efficient 
hearing examiners. 
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If the Interstate Commerce Commission desires to fill a hearing 
iner vacancy, the Civil Service Commission will certify to it 
the three names on the top of its selective register, and the Interstate 
erce Commission is required to offer an appointment to one of 
three or forego filling the vacancy. The Civil Service Commis- 
sion must provide for the recruiting of examiners in about 20 sep- 
arate cies or branches of the executive departments. Although 
some May believe that any qualified lawyer can step from private 
ice into a hearing examiner position and fill it efficiently from 
the outset, this has not been the experience of the Interstate Com- 
merce Commission. An examiner experienced in railroad rate pro- 
eedings could not undertake to handle capably and efficiently a com- 
roceeding before the Securities and Exchange Commission ; 
por, on the other hand, could an experienced Securities and Exchange 
Commission examiner at the outset with no rate experience capably 
and efficiently handle a complex railroad rate proceeding before the 
Interstate Commerce Commission. 

During the fiscal year which ended June 30, 1958, over 3,500 hearings 
were held before hearing officers of the Interstate Commerce Com- 
mission, either by hearing examiners or by joint boards. The tran- 
scripts of testimony in these hearings ran from a few pages to tens of 
thousands of pages. 

The Commission’s work and the public interest will suffer unless the 
present efficiency of the hearing examiner staff can be maintained. 
The threat to a lowered efficiency of the hearing examiner staff can 
be avoided by a statutory provision which would permit the Inter- 
state Commerce Commission to appoint as hearing examiners those 
on its staff who are serving as review examiners and who, in the 
opinion of the Interstate Commerce Commission, are qualified and 
could efficiently perform the duties of hearing examiners. 

The Cuarrman. How long has this procedure been going on, Mr. 


le? 
i Corie. Since 1947; that is when the Administrative Procedure 
Act became effective. 

The Caarman. I am slightly confused by your statement. 

After giving what I think to be very sound reasons why there should 
be greater responsibility in the Commission, you state here the Com- 
mission’s work in the public interest will suffer unless the present 
eficiency of the hearing examiner staff can be maintained. 

Mr. Cortx. Yes, sir; may I explain it? 

In 1947, when the Administrative Procedure Act became effective 
with respect to hearing examiners, and in 1951, when the Commission 
decided to hear all cases before hearing examiners, the Commission 
had a large staff of hearing examiners. 

All who had 6 years legal experience were appointed as hearing 
examiners, with the exception of those who preferred not to become 
hearing examiners. That gave the Interstate Commerce Commission 
= supply of hearing examiners, really an oversupply. 

But of those hearing examiners, some retired, some resigned, a few 
died, and the situation has not become acute until just recently. For 

the Interstate Commerce Commission did not go to the Civil 
ice Commission registers for any hearing examiners, because the 
hearing examiners in 1948 and 1951 were conducting hearings and also 
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rforming review work. As the hearing examiner staff lessened, 
earing examiners were taken off review work and had to take thejp 
turn in conducting hearings. 

The Cuarrman. Mr. Curry, do you have any comment ? 

Mr. Rocers of Texas. Mr. Chairman, could I ask a question to 
clarify the situation before Mr. Curry goes on ? 

The Cuarrman. Mr. Rogers. 

Mr. Rogers of Texas. This review examiner, Mr. Coyle, do I undep. 
stand that a review examiner under the present situation is not quajj. 
fied to become a hearing examiner ¢ 

Mr. Corte. He is qualified, if he will file an application with the 
Civil Service Commission. He will receive a rating from the Giyjj 
Service Commission. Then he goes on the eligibility registers of 
the Civil Service Commission and he is in competition then with mep 
who had 

Mr. Rocers of Texas. What you are actually saying is this: That 
the Interstate Commerce Commission can make a review examiner 
out of a hearing examiner, but you can’t make a hearing examiner 
out of a review examiner. 

Mr. Corte. No, sir; a hearing examiner is a hearing examiner, He 
may be used for review for a reasonable amount of time. But he 
may not be taken off the road entirely and converted into a review 
examiner 100 percent of his time. We do use the hearing examiners 
for review work. But we can’t use—— 

Mr. Rogers of Texas. You have some examiners you use for review 
examiners 100 percent of the time ? 

Mr. Coys. Yes. 

Mr. Rocers of Texas. That is the one I am talking about. Ifa 
hearing examiner wanted to lose his status as a hearing examiner, 
could he take on a review examiner’s position ? 

Mr. Coytr. Yes; he could. But none has elected to do that. 

Mr. Rocers of Texas. That cleared up one point. I will have sey- 
eral more, Mr. Chairman. 

The Cuarman. Mr. Curry. 

Mr. Curry. Mr. Chairman and members of the committee, I have 
endeavored to give a good deal of thought to this question of the 
hearing examiners. I have sought to set forth here my suggestions 
in an effort to be constructive. Before dealing with my suggestions, 
which did not include the point Mr. Coyle has made, I would like to 
say that I think his point is an excellent one. 

I believe there is an impression among a good many lawyers who 
do not practice before the Commission that what you want as a hear- 
ing examiner is a man who has law training, legal experience, and who 
can conduct a good hearing. 

Well, there are plenty of men who can conduct a good hearing, but 
when they get a record of 5,000 pages or 10,000 pages, and hundreds 
of complicated exhibits, they are lost. They have not had any experi 
ence in that work and they are not really fitted to do the work. 

When you get these recommendations from the Civil Service Com- 
mission, they lay emphasis on the man who has had this legal training. 

Mr. Rocers of Texas. What is the legal training? That is sort of 
an all-covering statement. 
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Mr. Curry. That he has practiced law, that he has had some little 
transportation connection, but no requirement that he has served in 
gnyadministrative agency. ak’ ic 

ry. Rogers of Fexns. Can he qualify if he had a law office and 

‘dnt get any cases ¢ 
ee Cosy. I don’t think so. He would have to show that he at 
Jeast had a few clients and had some law work. But the point is that 
that kind of qualification often does not really fit a man to do the 
rally tough work, which is to write these decisions. That is tough. 

When he goes in there, and some of them have gone in there, he is 
just lost. U MF) ; . 

On the other hand, as Mr. Coyle points out, you have men being 
trained in this sort of thing all along except for the hearings. Some 
of these men that I have observed, who have been converted from non- 
hearing examiners or advisory attorneys, or whatever you call them, 
into hearing examiners, as some of them have been, have turned out 
very well because they are really like a duck in water. They already 
know what it is all about. Many of them have had experience in 
reviewing these reports. 

Mr. Rogers of Texas. Can a nonhearing examiner overrule a hear- 
ingexaminer, or vice versa ¢ 

Mr. Curry. No: hecannot. He cannot. 

Mr. Rogers of Texas. Which one cannot ? 

Mr. Curry. The nonhearing examiner. 

Mr. Rocers of Texas. The review examiner cannot overrule the rec- 
ommendation of the hearing examiner ? 

Mr. Curry. As I understand it, the only one that can overrule the 
hearing examiner is the division or the Commission. In other words, 
the division of the Commission or the Commission itself. 

Mr. Rogers of Texas. I can’t see any need for the review examiner 
ifthat is the case. 

Mr. Curry. The reason for that is this: The hearing examiner, for 
whom I have a very high regard and great admiration, because I think 
the hearmg examiner is on the firing line, they meet the public, they 
have the hearings, they know what is going on, they have to write a 
report. That report is either a proposed report or a recommended 
report. 

But when they write that report it is subject to exceptions by who- 
ever is dissatisfied with it: exceptions are filed in a large percentage, 
probably, of the cases. When those exceptions are filed, then there 
Sa view among some, at least, that the hearing examiner should not 
touch that case any more; he should be through; shouldn’t have any- 
thing to do with it. 

Therefore, if the Commission is to get any advice on those excep- 
tions, it has to have somebody to look into that problem in the way of 
reviewers. So they have a reviewing staff who will look into the ex- 
wptions, look into the allegations and the arguments that were made 
against the report, and then they will submit their recommendations 
to the division or to the Commission, if it is an entire Commission 
case, 

Mr. Roarrs of Texas. Their recommendations, to get. this thing 


straight, can be diametrically opposed to the recommendation of the 
hearing examiner ? 
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Mr. Curry. That is right. One of the points that I am making 
here—and I have five points—is in respect to that very fact. 

As I say, there are some lawyers who think that the heari 
aminer’s role ends as soon as he prepared and submits his pro 
or recommended report; he is through, and that he ought not to hay 
any contact with the case thereafter. 

am making a recommendation here that he should be availabj. 

for consultation by the division or the Commission in respect to the 

matters that are contested in the exceptions. But I think in order ty 

ae independent judgment and to keep a hearing examiner from 

ing too zealous of his viewpoint, this report should be reviewed by 

a review committee or a review board, which the Commission has, 

and, of course, the Commissioners each has an attorney adviser 

nonhearing examiner who helps the Commissioners, and then they cap 

make sure that this proceeding is one that is independently decided 
and fairly decided. 

Mr. Rogers of Texas. Mr. Curry, do you think more weight ought 
to be given a hearing examiner’s report and recommendation or g 
review examiner’s recommendation ? 

Mr. Curry. Well, I don’t know that I would say which should he 
given the greatest weight, except that I think that the greatest weight 
Is given to the hearing examiners. 

Mr. Rogers of Texas. I thought you said a minute ago that the 
hearing examiner was the fellow who ought to be looked upon with 
a oe deal of admiration because he was on the firing line. 

fr. Curry. That is right. 

Mr. Rocers of Texas. That he was better equipped to determine 
these things than a review examiner who hasn’t touched the witnesses, 

Mr. Curry. Maybe I misunderstood you. I think that the hearing 
examiner’s determination should be given very great weight, because 
he is on the firing line. 

Mr. Rocers of Texas. More than the review examiner / 

Mr. Curry. Yes,I do. And I think it ordinarily is. 

With that preliminary, can I go to these five points that I would 
like to make? 

The Cuarrman. Yes, you may, very briefly, Mr. Curry. We have 
read them and have them in the record. 

Mr. Curry. The first one, and I feel, of course, considerable hesi- 
tancy about making any suggestions because I am on the outside; 
IT am not on the inside. - But I am interested in the Commission's 
functioning in a way that will, I think, be for the best interests of 
those who practice before it and of the public. 

There seems to be some little feeling in the Commission among the 
hearing examiners of dissatisfaction, in part because of their semi- 
independent status under the Administrative Procedure Act. I have 
these changes to suggest : 

First, and this is purely mechanical, the hearing examiners are 
not provided with, but should have, sufficient stenographic, clerical, 
and messenger service. Much of their time is taken with work which 
could be done by those in lower grades. This would mean release of 
greater effort in the task which hearing examiners are expected to 


ex. 


‘perform. 
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[refer here to the Federal Power Commission, which had testimony 
given before you that the hearing examiners there have stenographic 
istance on the basis of about one fulltime stenographer to two hear- 
ing examiners. I don’t suggest that, but I say that the ratio could be 
determined in the Commission and these men could be given better 


No. 2: While still maintaining the status of hearing examiners free 
from influence by a commission or commissioners in the preparation 
of the initial decisions or reports, it seems desirable that they should 
have somewhat closer relation to the members of the Commission to 
insure better understanding of their needs and complaints. 

The examiners apparently have no official spokesman or mop rt 
man from their own ranks, in any of the three bureaus in which they 
work. It seems desirable that provision should be made for such 

resentation on an official basis. 
“tt also seems desirable that they should be represented on the staff 
niles committee, which deals with the rules of practice before the 
Commission. The director of each bureau has many duties to per- 
frm and would probably be glad to have the examiners so 
represented. r 

Such an arrangement might make for better cooperation and 
understanding as to the duties and responsibilities of the hearing ex- 
aminers in respect to the issuance of subpenas, receiving late-filed 
exhibits, conducting prehearing conferences, postponement of brief 
dates, and other respects. _ 

As a practical matter, in the best interest of ultimate results, it 
gems undesirable that the hearing examiner, after the hearing exam- 
iner has issued his proposed report or recommended decision, that 
he should be completely cut off from any contact with the case. 

Instead, the Commission, particularly in highly complex and difli- 
cult eases, should be able to call upon him for advice and assistance 
in the light of his familiarity with the evidence in the record and the 
case in general. 

Review, however, as in the present practice, should be provided 
through a review board or review committee, or review section. This 
om, ale together with review in the offices of the individual Com- 
missioners, assures adequate protection of the rights of litigants to 
impartial determination of the issues. 

is procedure, however, emphasizes the importance that members 
of the reviewing staff or review board and those in the Commis- 
sioners’ offices should be given salaried grades commensurate with the 
important work which they are called upon to perform. 
oint 4: At the present time, there are two grades of examiners, 
GS-15 and GS-14. It is understood that in the other agencies gen- 
erally there is but one grade GS-15. It would appear reasonable that 
likewise there should be only one grade GS-15 applicable to the 
examiners in the Interstate Commerce Commission. 

However, it would be well to bring in new men at grade GS-14 
with the understanding that after 2 years, or some other definite time, 
if their work is certified by the Commission to be satisfactory, they 
will automatically take the GS-15 grade. 

No. 5: In view of the great need of attracting and holding competent 

ng examiners, it is believed highly important that consideration 
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should be given to appropriate amendment of the statute to provid, 
specifically for a nasties scale of salaries than the maximum noy 
applicable to them. Such scale should be reasonably commensuratp 
with the important duties and responsibilities of the position, 

I believe if something like that could be worked out, it would in- 
prove the status of examiners, and that it would be in the public 
interest. 

The Cuarrman. Mr. Layne, have you any comment ? 

Mr. Layne. Yes,sir. This is a subject on which I feel some respon. 
sibility, Mr. Chairman, because I was the attorney for Riss & Co, jy 
the case mentioned, and, thus, perhaps have a little responsibjlit 
toward the Commission about hearing examiners beyond that of 
others. 

I would like to say this: In my judgment, in my practice before 
the Commission, [ do not believe the Commission is making the bes 
use of the best corps of employees they have, namely, the hearing 
examiners. 

I do not think the Interstate Commerce Commission, and I know of 
many of the reasons, some budgetary, some having gone back to the 
time when the Commission sought an exception from the Administra. 
tive Procedure Act in toto—I think there are many, but I think the 
Commission has failed to use, utilize, and give the kind of power to 
hearing examiners which would expedite the proceedings. 

I can give you a couple of examples of what I am talking about, 
In the first place, let me say I do not think there should be any review 
examiner atall. Iam notsure that that isa legal practice. It maybe, 

I see Mr. Ginnane looks up. There is one case that says so, but | 
am not so sure about that one. I just want to say that I am very 
much against a hearing examiner’s decision being reviewed where | 
have—and I don’t want to proliferate these papers. If I am going 
to have a review examiner make another memorandum in addition to 
the hearing examiner, I think I ought to see it. 

But if I see it, that is another step in the process. Then I have to 
take exceptions to that, you see, or say what I think about it. I would 
rather not have itatall. I don’t see what they say, you know. 

Mr. Rocers of Texas. You are pretty familiar with this, I guess, or 
have had a lot of trouble with it. When a hearing examiner files his 
report, that goes to the review examiner ¢ 

Mr. Layne. Apparently so. That is what they say. 

Mr. Rocers of Texas. Do you get to see that report ? 

Mr. Layne. No, sir. 

Mr. Rocers of Texas. After the hearing examiner gets that, does 
the review examiner make up another report ? 

Mr. Layne. I believe he does. I don’t know. 

Mr. Rogers of Texas. Do you get to see that ? 

Mr. Layne. No, sir. 

Mr. Rocrrs of Texas. Who gets to see that? 

Mr. Layne. I assume that the Commissioners get to see it. 

Mr. Rogers of Texas. A review commission ? 

Mr. Layne. The review board that they talk about ? 

Mr. Rocers of Texas. Who is that made up of ? 

Mr. Layne. These review examiners. 

Mr. Rogers of Texas. Do you mean it hasn’t gotten to the Commis 
sion yet? 
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Mr. Layne. No, sir. fas . AD! dt 

Mr. Rocers of ‘Texas. Is the original hearing examiner’s report ever 
taken to the Commission 2 : 

Mr. Layne. Yes, sir; with the file, along with the other papers in 
the case. 

Mr. Rocers of Texas. But the matter has been condensed by the 
review examiner and the review board ? 

Mr. Layne. 1 don’t know, sir, because I don’t see one. I don’t know 
what it says. 

Mr. Rosers of Texas. Does anyone get to see that besides the peo- 

Je connected with the Interstate Commerce Commission ? 

Mr. Layne. it may be that I could see one, but I don’t recall ever 
having seen one. It has never been served on me. Could I? I 
don’t know. Can I see one? 

Mr. GINNANE. See what? 

Mr. Layne. The review examiner’s memorandum. 

Mr. GINNANE. No. 

Mr. Rocers of ‘Texas. He cannot see one ? 

Mr. Layne. I couldn’t, hesaid. Is that right? 

Mr. Ginnane. If I understand you correctly. May I address my- 
self to this briefly, Mr. Chairman ? 

The Cuairman. We can’t have two talking at one time. Had you 
completed ¢ 

Mr. Layne. I said on a review examiner’s basis I was against that 
because if there was a review examiner’s memorandum prepared and 
given to the Commissioners that had any effect on their decision, I 
think I ought to see it, so that I can say that I don’t like what he 
said, if he said something about my client. 

That is just another step in the process, you see, that Commissioner 
Arpaia was talking about under section 17. 

If they gave it to me, it would slow things down again. I think 
the best solution is to eliminate it, not to have it at all. That would 
be my position as an outsider. 

I would go on the basis of the hearing examiner’s report. There 
it is, it is condensed, there is his report, and that is the one to which 
Itake exception and the one to which I file briefs. 

I would like to give a couple of instances. They are small but I 
think they illustrate the kind of things where I feel the Commission 
isnot, perhaps, and I am not prepared with a prepared statement on 
the subject, where I think the Commission is not utilizing, for exam- 
ple, its hearing examiner force. 

For example, under the Commission’s present rules of practice, if 
I wanted to obtain subpena duces tecum in a big complaint case, where 
I filed a complaint against a substantial carrier, and I wanted to ob- 
tain a subpena duces tecum, under the Commission’s rules of prac- 
tice, the hearing examiner cannot issue that subpena duces tecum. 
That can be issued only on petition to the Commission itself, even 
in the course of the case. 

It has been modified recently, the Rules of Practice have been 
modified to some extent in that, but it still at least initially requires a 
petition to the Commission. 

Ithink that is a matter that a hearing examiner, for example, ought 
to pass upon, and that they shouldn’t take up the time of the Com- 
missioners with subpenas duces tecum and petitions for them. 

45253—59 26 
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I think that the examiners should be encouraged. There is q 
vision that was adopted, and I think the Commission is entitled to 
credit. for it, which encourages the hearing examiners in certain cages 
to dictate a decision right at the conclusion of the hearing, right on 
the record. That would s things up tremendously. It is just 
a trial judge who says, “You lost, fellows, you lost your case,” Jj 
is a shock to get it. Or it would be great tosay, “You won.” 

But I thought that was a very substantial advance. They algo 
adopted a rule of practice in the Commission that the examiners could 
ask the parties like a trial judge does, to file findings of fact, proposed 
findings of fact, reaching a certain conclusion. I look forward to 
that procedure expediting things tremendously because of the delay, 
I don’t think it has been used extensively. I think it should be en. 
couraged. I think that kind of procedure should be encouraged in 
every case in which the examiner can do it. I think that kind of 
thing would speed up the sort of procedure we are talking about. 

Finally, I believe, and I have no concrete proposal to make about the 
revision of the rules of practice, that a number of the changes that 
were suggested in section 17 would be achieved if they utilized the 
hearing examiner’s report as the basic report in the case and the Com- 
mission at that point regarded itself solely as an appellate, or largely 
as an appellate, body from the hearing examiner’s report. That is 
what I Slteens it is intended to be. 

I believe that the examiner of the Commission can materially ex- 
pedite these cases if his report were viewed as the basic, in effect, trial 
court report, and exceptions were taken to ne findings, to speeifie 
conclusions from that point, and that basically, in the run-of-the-mill 
case, the examiner’s report determined the final decision in the case, 
unless it involved some basic decision of policy or some deviation 
from the policies Jaid down. 

Mr. Ginnane. A little clarification might be helpful. 

It is partly terminology. The hearing examiner’s report is not re- 
viewed ie a hearing examiner or anybody else. Under the law, and 
under the Commission’s policy from its inception, his report, his pro- 

d report, is served upon the parties and it is his own report, not 
ictated, reviewed, or censored by anyone. 

As to that report, his own independent report, the parties address 
their exceptions in briefs. These review examiners or attorney ad- 
visers have nothing to do with reviewing or modifying his report. 
They are the people who assist. the Commission, or a division of the 
Commission, in the process of final decision, by preparing, under 
varying degrees of direction, drafts of final decisions, final reports, 
for the Commission or for a division, as the case may be. It is an en- 
tirely separate operation from the hearing examiner’s report. 

Mr. Rogers of Texas. Mr. Chairman, this is a very important situ- 
ation because there are some things going on that some people are rot 
satisfied with. I think we ought to get to the bottom of it. 

What does the review examiner do? 

Mr. Corie. May I take that one? 

Mr. Grnnane. Certainly. 

Mr. Coytz. The review examiner takes the entire record. The 
hearing examiner’s statements of fact under the Commission’s rules 
may be accepted by the Commission as the fact unless one of the par- 
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ties takes exception. The Commission is not an appellate body. The 
tial evidence rule does not apply to the Commission. 

Mr. Rocers of Texas. In the interest of time, Mr. Coyle, let’s not go 
all around the bush about this thing. Certainly you can tell me what 
the review examiner does. 

Mr. Corte. Yes, sir. | 

Mr. Rocers of ‘Texas. I know about the rest of it, I believe. : 

Mr. Coyitx. The Commission is not an appellate body. ‘The review 
examiner is not an appellate man. He takes the record as it stands, 
the hearing examiner’s report, the exceptions to the report. He goes 
over those exceptions. He reviews the record, and he prepares a draft 
of a final report which he thinks the division or the Commission 
should adopt as its own. x 

Mr. Rocers of Texas. And that entails a decision, his recommenda- 
tion as to a decision in the case? 

Mr. Corte. Yes, sir. 

Mr. Rocrrs of Texas. Did you say a minute ago in relation to my 
question to Mr. Curry that a review examiner could not overrule a 
hearing examiner ? ; peta 

Mr. Coytx. No. The hearing examiner’s report is his own. No 
one can overrule him. 

Mr. Rogers of Texas. Now, Mr. Coyle, let’s don’t get into that sort 
of business. I know that a hearing examiner’s report is not final. 

Mr. Corte. Yes, sir. 

Mr. Rogers of Texas. What I am talking about is this, and what I 
want to do is get facts and get this out in the open air where the 
American people can see it. What happens is this, that that review 
examiner can take this record of this hearing examiner and if he isn’t 
in agreement with it, or if certain exceptions have been filed to it, he 
can write a recommendation diametrically opposed to the findings of 
the hearing examiner and recommend to the division of the Commis- 
sion citing in that that they adopt his report, can they not? 

Mr. Corie. Yes, sir. And he is expected to. He is supposed to re- 
view that record independently, to recommend independently to the 
Commissioners the type of report that he would adopt if he were 
deciding the case. 

Mr. Rocrrs of Texas. The question I want to ask you is this, and 
you made a big point about the Commission not being an appellate 
court. 

If it is not an appellate court, what do you need with a review ex- 
aminer? Why can’t the original hearing examiner who has had these 
matters before him submit his report to the Commission ? 

Mr. Corte. The practice in the Interstate Commerce Commission 
years ago was to present the case to the hearing examiner or the man 
who conducted the hearing, and let him prepare the report in the first 
instance. Then that report was devaeled And if the reviewer 
thought the hearing examiner was wrong in the first place or wrong 
in the second place, the hearing examiner could recommend that he be 
reversed and that a different report be adopted. Whether that was a 
correct practice or not, is debatable. 

_But we cannot at this time afford to use the hearing examiner’s 
ms for that purpose because we don’t have enough hearing examiners 
oit. 
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Mr. Rocers of Texas. Mr. Coyle, when the hearing examiner 
finishes the case, you say you don’t have enough hearing examiners 
to do it but when he finishes the case and makes his report on it, you 
are using a lot more employees having to have review examiners, 
are you not ¢ 

Mr. Coyte. It takes more time; yes. 

Mr. Rocers of Texas. It takes more employees, because they are 
reviewing something somebody else did, are they not ? 

Mr. Corte. Yes. 

Mr. Rogers of ‘i'exas. How many review examiners do you haye? 

Mr. Coytz. We have just about as many review examiners as we 
have hearing examiners. 

Mr. Rocers of Texas. I am talking about numbers. One of the 
big troubles about these commissions and these administrative agen- 
cies is the fact that there has been a lot of doubletalk going on, 
I want to get to the bottom of it. 

If you don’t know how many examiners you have down there, 
say so, and I will find out someplace else. 

Mr. Corte. I do have, sir. I didn’t want to fumble through the 
papers before me so I gave you a rough estimate. 

Mr. Rocers of Texas. I have been getting letters from my con- 
stituents saying, “Abolish the Interstate Commerce Commission, it 
is antiquated.” 

The burden of proof is put on me, and from the way this thing is 
going I don’t know but what I am going to agree with them if we 
don’t get better information than we are getting. 

The Cuatrman. In the information which was given which I put 
into the record a moment ago, Mr. Coyle, it stated the total number 
of hearing examiners as of May 30, 1959, was 97. 

Mr. Coyix. Yes. 

Mr. Rogers of Texas. That is, hearing examiners? 

The Cuarrman. That is what it said. 

Mr. Rocrrs of Texas. How many review examiners? 

The Carman. Mr. Tuggle, do you have that information ? 

Mr. Tuceie. How many review examiners ? 

The Cuarrman. Yes. ; 

Mr. Tueete. I couldn’t give the number offhand. I would like to 
add one word, though, which I think will clarify something in Con- 
gressman Rogers’ thinking. 

If the hearing examiner, after he has issued his proposed reports 
and exceptions are filed to it—if the duty was upon him to take those 
exceptions and go through the record again, he would have to be here 
in Washington doing that. 

Meanwhile, you have other cases piling up. He goes out and hears 
additional cases. You would have to double your hearing examiners, 
at least, if you expected them to consider the exceptions and revise 
their report. 

Mr. Roaers of Texas. Mr. Commissioner, you want to make a trial 
judge out of the hearing examiners, as I understand. What you are 
doing is making an appellate court out of the review examiners. That 
is what you are doing, is it not? ; 

Mr. T'ucern. No, sir; we certainly are not. What the review exami- 
ner does—and, incidentally, he is an attorney adviser—the word “re- 
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yiew” is creeping into this because he does examine the work that has 
heen performed by the hearing examiner. The reviewer considers the 
record and the exceptions that have been filed to that record and he 
may come to a different conclusion than the hearing examiner hes 
recommended. In that event, the reviewer can prepare another re- 

rt which he thinks comports more with the record and with the 
jaw. No one has ever passed on the case yet except the hearing 
examiner. No one can overrule the hearmg examiner except a divi- 
sion of the Commission or the full Commission. 

Mr. Rogers of Texas. But a copy of that review examiner’s con- 
tentions and findings is not served upon the parties. 

Mr. Tucere. It is not. 

Mr. Rocers of Texas. But the original one is, is it not? 

Mr. Tuccte. That is correct. 

Mr. Rogers of ‘Texas. Why isn’t the review finding served on the 

rties ? 

Mr. Tucetr. Well, I don’t know that I can give anv dogmatic an- 
swer about it, except to say that the reviewing examiner is consider- 
ing only the exceptions which highlight and bring into focus the 
mum issues, the counterriding testimony. He goes back and checks 
the record to see whether the statement of fact that the hearing exami- 
ner has made is borne out by the actual evidence in the record. 

Mr. Rocers of ‘Texas. The same right that a trial judge has in cor- 
recting errors he might have made in the trial of a case, isn’t it? 

Mr. Tuceie. Right. 

Mr. Rocers of ‘texas. Only this is an entirely different fellow. 

Mr. Tuceie. That is right. But if the hearing examiner did that, 
he would stay here in Washington, consider those exceptions, and 
revise that report, in place of being out in Texas, Florida, or some- 
where, hearing additional cases that are piling up all the time. 

Mr. Rocers of Texas. Let’s go down to the meat of this coconut. 
How many review examiners do you have? 

Mr. Corie. In the Bureau of Operating Rights we are authorized 
47 hearing examiners and 63 review examiners. Of those 63 review 
examiners, 48 are on the staff and 15 are in Commissioners’ offices. 

So the proportion of hearing examiners to review examiners ideally 
would be about 50-50, 

Mr. Rocers of ‘Texas. I don’t want that. I want to know how many 
review examiners you have. Have you got 60? 

Mr. Corte. Sixty-three. 

Mr. Roeers of ‘Texas. How many review boards? 

Mr. Corie. Just one. 

Mr. Rocers of Texas. Just one review board? 

Mr. Corte. Yes, sir. 

Mr. Rogers of Texas. Are you the head of that? 

Mr. Corte. No. 

Mr. Rocers of Texas. What are you, Mr. Coyle? 

Mr.Cortx. I am the Director of the Bureau of Operating Rights. 

Mr. Rocers of Texas. Do you have control of the examiners ? 

Mr:Coyte. They are all under my supervision; yes. 

Mr. Rocers of Texas. What do you have to do with the appointment 
of those examiners or putting them on the boards—assigning them to 


the boards ? 
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Mr. Corte. The hearing examiners are appointed through the Civil 
Service Commission from their eligibility registers. 

Mr. Rocers of Texas. Let’s not go into that, Mr. Coyle, please. | 
don’t want to go back into that. 

Let me ask you this one question: Are you against the civil service 
system ? 

Mr. Corte. No; I am in favor of that. 

Mr. Rogers of Texas. Do you think it ought to be abolished ? 

Mr. Corte. No; I do not. But I do think the Civil Service Com- 
mission should adopt a little more realistic attitude toward hearing 
examiners and toward review examiners. 

Mr. Rogers of Texas. I think there are a lot of corrections to be 
made in the civil service system, and if it becomes my opportunity to 
vote for it, I am going to vote some of the things they are doing, I 
think it is tragic. 

Now let us get back to this business of who you are appointing and 
who you have control over. 

Do you name the ones to the review board ? 

Mr. Coytx. As an examiner becomes sufficiently experienced to go 
on the review board, I name him tothe review board. 

Mr. Rogers of Texas. I don’t know about his experience. Do you 
name him to the board ? 

Mr. Corte. Yes. 

Mr. Rogers of Texas. Do you designate who is going to be review 
examiners and who is going to be hearing examiners? 

Mr. Corte. I assist in the employment of both types; yes, sir. 

Mr. Rogers of Texas. Do you designate? Do you assign? 

Mr. Corie. No; the hearing examiners are assigned. As they pre- 
pare the reports in their last cases, we assign the next one to take an 
itinerary to go to the next case. 

Mr. Rogers of Texas. Who is “we” ? 

Mr. Corte. The selection is done under my supervision. 

Mr. Rocers of Texas. That is what I am getting at. In other 
words, you have control over it. 

Mr. Coytz. Yes. I probably would have the veto power. 

Mr. Rogers of Texas. That is what I am getting at. 

The Cuamman. Mr. Pinkney has to catch a plane, and he wanted 
to make a short comment about this situation, if it is permissible. 

Mr. Rocers of Texas. He may proceed. 

Mr. Pinxney. Mr. Rogers, 1 think I was there when this all started 
at the Commission. First let me say this, that in my concept of the 
matter, this review examiner we talk about or attorney adviser, stands 
more in the relation of the law clerk to the Supreme Court Justice 
than any other comparison I could make. The Commission has now 
thousands of decisions to handle. They have thousands of, I would 
call them, appeals from the hearing examiner’s report. I perso 
think it is improper, and so felt. when I was there and never permitted 
it, to have the man who heard the case and wrote the recommended 
order and report, assist the Commission in the preparation of the final 
report, which is what the review examiner does. He simply, like the 
law clerk in a Supreme Court Justice’s office—well, I don’t know to 
what extent he prepares the final decision for that Supreme Court 
judge, but I expect in many cases he does, under supervision. 
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That is all this review examiner is, and all that he does. He occu- 

jes a very necessary place in the picture, if there is to be proper ap- 
pellate procedure after the hearing examiner has turned in his final 
report, to which the parties have excepted. 

F personally don’t think it is quite right for that man who heard 
that case, and, therefore, must necessarily have some pride of author- 
ship in that decision, to be the man who then recommends to the Com- 
mission what its action should be on the appeal taken by the persons 
who have filed exceptions. 

Mr. Rooers of Texas. You say that this adviser helps the Commis- 
sioner reach a decision in this case. Where does he get the informa- 
tion that he helps the Commissioner reach the decision on ? 

Mr. Prnxney. My personal knowledge is somewhat antedated, but 
it goes like this: The parties come in and take violent exception, let us 
say, to a hearing examiner’s report, a recommended or proposed re- 

rtand order. They allege that he has made a mistake on the facts, 
or they allege he has made a mistake on the law. That is then a 
matter for the division, for a division of the Commission, to decide. 

It is not physically possible for those three Commissioners to pre- 
pare, to examine those records as thoroughly as they must be examined, 
and to write that final report, assuming they find that there has been 
error by the hearing examiner. 

So these attorney advisers or review examiners, if you wish to call 
them, they go back and in the light of the protest or the exceptions 
made by the parties to the hearing examiner’s report, they look at the 
record, they find that there has or has not been an error, they prepare 
a final report, which many times simply adopts what the hearing 
examiner has done—if they think that the protests are not well 
founded, the exceptions are not well founded—and then they place 
before their bosses, the Commissioners, a final report for final decision, 
just as the judge’s clerk would do it. 

Mr. Rocers of Texas. Does the Commissioner ever see the original 
examiner’s report ? 

Mr. Prnxney. Of course. The original examiner’s report, I am 
sure it must still be the practice, goes up with this draft of a division 
report which has been prepared to assist the Commissioners in making 
their decision. 

Mr. Rocers of Texas. What is the office of the review board ? 

Mr. Pinney. I don’t know. We will have to ask Mr. Coyle that. 
It used to be, in the old days, and I assume it would still be the same 
way, to take these reports that have been prepared for the division 
and check them to sadhe sure that there is consistency with other Com- 
mission decisions, that type of thing. It is just another step to insure 
that the final report placed before the Commissioner for his approval 
ordisapproval is a sound report. 

The Cuarrman. Mr. Chairman, do you have a staff member with 
you that then takes the review report along with the hearing ex- 
aminer’s report, analyzes it for you, or the division ? 

Mr. Tuactx. When it comes to the Commissioner’s office, both the 

ring examiner’s report and the so-called review examiner’s report 


a to the Commissioner’s office. That case is assigned to someone 
on his staff. 
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The Cuamman. Then another man on the Commissioner’s staff 
takes it, and he goes over both of them ? 

Mr. Tucci. Both of- them, yes, sir, and exceptions in briefs, of 
course. 

The Cuatrman. Mr. Pinkney, thank you very much for your ap- 
pearance here. I hope we have not detained you too long. 

Mr. Pincxey. It has been a pleasure, Mr. Chairman. 

The Cuarrman. I hope you will stay as long as you can today. 

Mr. Pinxney. Thank you. 

The Cuarrman. Did you have any other comment to make? 

Mr. Pinckney. Just one further comment, and that is this: that 
the suggestion of Mr. Layne that the parties should be permitted 
or the implication that they should be permitted, to see this report 
that has been prepared for: the consideration of the division would 
be, going back to my original analogy, akin to the parties demanding 
that they be permitted to see any memorandums going up from law 
clerks to judges, prior to the judge’s decision in the particular case, 

I just don’t think that that would be at all in order; that is, con- 
sidering the position of this so-called review examiner. 

Mr. Rogers of Texas. I disagree with you in the position they oc- 
cupy. I think these fellows occupy a greatly different position from 
a law clerk, a great deal different, if the information I have is correct 
about what they do. 

Mr. Coyle, what is the office of this review board ? 

Mr. Coyie. There is a review committee of three men, the most 
experienced men that we have on our staff. 

Mr. Rogers of Texas. Who decides they have the most experience? 

Mr. Corte. In consultation with the Commissioners on the division, 
I do. 

Mr. Rogers of Texas. Yes, sir. Go ahead. 

Mr. Corie. The review examiner, as a result of his independent 
judgment, prepares the draft of the report which he thinks the Com- 
missioners ought to adopt. The review committee gives it a quick 
examination, because there are so many to examine. 

Mr. Rocers of Texas. Let’s stop right there. Let us don’t go too 
fast here. That is one of the troubles; we have been going around 
corners too fast. 

They do give it a going over, do they not ? 

Mr. Corte. Yes. 

Mr. Rocers of Texas. The review committee gives the report that 
is filed by the review examiner a going over? 

Mr. Coyte. Yes. 

Mr. Rocers of Texas. Suppose they disapprove of it? 

Mr. Corte. They would send it up—usually they send it m to the 
Commissioners and say, “We suggest that you do not adopt this, but 
send it back to have it rewritten along certain other lines.” 

Mr. Rogers of Texas. Then, Mr. Coyle, whoever controls the review 
committee has a lot of power in the Interstate Commerce Commission, 
hasn’t he? 

Mr. Corte. No, sir; for this reason: Every case that is decided 1s 
decided by the Commissioners. It is the Commissioners who make 
the decision and it is the Commissioners who carefully consider each 


case, 
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Mr. Rocers of Texas. The Commissioners are the ones that are re- 
sible for these decisions. That is the thing that I am trying to 
get straightened out in my own mind as a Member of Congress, to find 
out whether or not the staffs of these several administrative commis- 
gions are running this country and writing the law. 

[ have some suspicions that in some cases they are. Or whether 
or not. the people who have been appointed by the President of the 
United States to assume this responsibility are assuming it and are 
doing the job that they ought to be doing. 

Mr. Corte. I don’t know about other agencies, Mr. Rogers, but in 
the Interstate Commerce Commission, each one of those cases is con- 
sidered very carefully by each Commissioner who votes on it, and 
we get any number of those reports back from the Commissioners 
themselves, telling us to bring them up a report finding the other way. 
And that happens—— 

Mr. Rocers of Texas. Finding the other way from the review ex- 
aminer ¢ 

Mr. Corte. From the examiner 

Mr. Rocers of Texas. Or from the hearing examiner? 

Mr. Corte. Finding the other way from the hearing examiner and 
the review examiner. 

Mr. Rocrrs of Texas. Suppose the review examiner and the hear- 
ing examiner are in conflict? You have a case down there now where 
you have that sort of conflict, have you not ? 

Mr. Corte. We have several cases in which there is that conflict. 
And we have that conflict bewteen review examiners. Sometimes we 
send to the Commissioners reports by the review examiners which are 
diametrically opposed. We say, “Here are both reports. This is a 
close question.” And then the Commissioners themselves decide which 
report to adopt. 

fr, Rocers of Texas. Do you mean you have two review examiners 
examine one hearing examiner’s activities? 

Mr. Corte. Yes, sir. 

Mr, Rocers of Texas. How many times does that happen? 

Mr. Corte. I don’t know. It frequently happens. The review com- 
mittee takes a look at the report and sends it back to another reviewer 
for a different report so that two reports can be submitted to the 
Commissioners. 

Mr. Rocers of Texas. In other words, after the first review ex- 
aminer gets through with it, your review committee has the power to 
send it back and require another report on it ? 

Mr. Corte. Either to the same reviewer or to a different one. 

Mr. Roscers of Texas. Or toa different one? 

Mr. Corie. Yes. 

Mr. Rogers of Texas. That is before it ever gets to the Commis- 
sioner, the man appointed by the President of the United States? 

Mr. Coyte. That is true. 

Mr, Rocers of Texas. And by the time that record gets to that 
Commissioner, it could be so thick he couldn’t read it or even the sur- 
face of it in 5 years, if he read it 24 hours a day. 

Mr. Corte. The reports are not that voluminous. Some of the 
records are; yes. 

Mr. Rocers of Texas. I take it back; 4 years. 

















402 


MAJOR ADMINISTRATIVE PROCESS PROBLEMS 





Mr. Coyle, do you think that is an effective procedure? 
Mr. Cortz. Yes; the Commissioners on the various divisions m 
consider at least 1,200 of those reports a year. ‘They couldn 
sibly take the hearing examiner’s report and read the exceptions and 
then 3 members on a division or the 11 members of the Commiggj 
go over each one of those and say, “We want it this way and you 
write a report for us.” 

Mr. Rogers of Texas, I understand that, Mr. Coyle. I know gy. 
actly what you are talking about, about the time element. The point 
I am making is simply this: Do you have in mind any other mon 
effective procedure that would give the people interested in theg 

roblems an opportunity to go along with that matter as it was bej 

ecided, or to have it danced so that they could move along on it 
dispose of the business ? 

Mr. Corie. Mr. Rogers, this system was in effect when I went ty 
the Interstate Commerce Commission 32 years ago. How many years 
before that it was in effect I do not know. 

Mr. Rocers of Texas. You are not saying because it was in effect 
then, that if it is bad it shouldn’t be changed ? 

Mr. Corte. No. 

Mr. Rocrrs of Texas. They were driving horses and buggies when 
I was a boy. 

Mr. Coytz. The review system was worked out through trial and 
error. We have tried a number of expedients. They didn't work, 
The Commission reverted back to this procedure after those exper- 
ments didn’t prove effective. 

We are constantly reviewing our procedures, and if there could be 
suggested some procedure which would be more efficient, and which 
would deal out more justice, I am sure the Commission would like to 
consider it and would put it in force or at least try it out. 

Mr. Rogers of Texas. Thank you, Mr. Coyle. 

The Cuarrman. Mr. Coyle, your prepared statement of topic I], 
the role of hearing examiners, will be inserted in the record at this 

oint. 
(The statement follows :) 


STATEMENT OF PauL COYLE, DrRecToR oF BUREAU oF OPERATING RIGHTS, 
INTERSTATE COMMERCE COMMISSION 


TOPIC II 





The role of hearing examiners. Present strengths and weaknesses. What leg 
islative measures should be taken to increase their stature and effectiveness? 


Mr. Chairman, and members of the Special Subcommittee on Legislative Over- 
sight, my name is Paul Coyle. I am Director of the Interstate Commerce Commis 
sion’s Bureau of Operating Rights. I entered the employ of the Commission 
as an examiner in July 1927, and have held supervisory positions since 1941. 
The statements I make are entirely my own. 

Among regulatory agencies, the Interstate Commerce Commission pioneered 
in the establishment and development of the examiner system. The first exam 
iners were appointed over 50 years ago, under authority of the Hepburn Aet of 
1906, to relieve the burden on Interstate Commerce Commissioners who thereto 
fore personally presided at each hearing. 

Other agencies have told you that one of the most difficult problems facing 
them is the recruitment of qualified lawyers to fill positions of hearing exam 


iners. This is a pressing problem with the Interstate Commerce Commission 
and it is becoming more and more acute. 
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prior to the Administrative Procedure Act, examiner trainees were ap- 
pointed by the Commission from lawyers on its staff, from the outside, or from 
qigibility registers of the Civil Service Commission compiled as the result of 

competitive examinations. At that time, there was no distinction be- 

examiners, such as hearing and other examiners. After a period of 

, examiners were assigned to hear cases involving simple issues in which 

factual situations were not present. As an examiner gained experience 

god demonstrated ability to handle more difficult cases, the more difficult cases 

gere assigned to him for hearing, and the most difficult and most complex cases 
reserved for the most competent, experienced examiners on the staff. 

It was possible then to treat the corps of examiners as a fluid foree, which, 
gs the needs of the Commission required could be assigned to various examining 
duties such as presiding at hearings and preparing examiners’ proposed reports 
or recommended reports and orders, the preparation and review of drafts of 
fnal reports for consideration by the Commissioners, the preparation and review 
g@{memorandums on petitions for reconsideration, rehearing, and reargument, and 
geting as review examiners in Commissioners’ offices. Most of the examiners, 

those in Commissioners’ offices, during the course of a year presided 
at some hearings, although some on the Bureaus’ staffs spent most of their time 
in hearing work. 

This fluidity was destroyed by the Administrative Procedure Act because it 
was necessary, under that act, to divide the corps of examiners into two groups. 
Qne group is composed of hearing examiners before whom all examiner hear- 
ings must be assigned and who perform some review work ; and the other group 
jscomposed of review examiners who prepare and review drafts of final reports 
and prepare and review memorandums on petitioners. Some review examiners 
are on the staffs of the Bureaus and others are in Commissioners’ offices. 

Prior to the Administrative Procedure Act, the Commission’s examiner staff 

an excellent reputation as a group of dedicated public servants, expe- 
rienced in highly technical branches of transportation law, with the ability to 
develop concise but complete records of hearings, and to draft proposed and 
recommended reports and orders setting forth the issues, the facts, discussions 
of the legal questions involved, and the ultimate conclusions of law and fact. 
The Commission’s hearing examiner staff continues to enjoy this excellent repu- 
tation, but there is danger that the hearing examiner staff will lose much of its 
eficiency because of the procedure which must be followed in filling vacancies. 

The Civil Service Commission has a regulation making 6 years’ legal expe- 
rience or its equivalent a prerequisite to appointment as a hearing examiner. 
After the passage of the Administrative Procedure Act, the Interstate Commerce 
Oommission designated for appointment as hearing examiners a number of its 
examiners who had the prerequisite 6 years’ legal experience; and, after the 
decision in the Riss case, the Commission decided to assign all hearings, except 
joint board hearings, before hearing examiners. Then other examiners em- 
ployed by the Interstate Commerce Commission who had 6 years’ legal expe- 
rience, and who desired appointment, were designated by the Commission for 
appointment as hearing examiners. Some who were qualified preferred not to 
accept positions as hearing examiners. Some hearing examiners have been 
appointed from the Civil Service Commission’s eligibility registers, but, in the 
main, the hearing examiner staff today is composed of those who were hearing 
examiners shortly after the Riss case, less those who, in the meanwhile, retired, 
resigned, or died. The average experience as examiners of those now on the 
hearing examiner staff exceeds 20 years and many are approaching retirement 
age. As they retire, their places must be filled. 

When the Commission had to separate its examiner staff into two groups, 
there were so few experienced examiners in the review group that the Com- 
mission had to recruit and train a number of new employees to obtain an ade- 
quate review staff. Many of the review examiners would welcome the oppor- 
tunity to become hearing examiners and most of them would make excellent 
hearing examiners who, without additional training, could assume hearing ex- 
aminer duties with credit to the public service and to the Commission. 

Commission, however, may not draw freely from this available supply 
of potential hearing examiners. It must select its hearing examiners from the 
Civil Service Commission’s eligibility register. Hundreds of lawyers, and 
some nonlawyers, have applied for places on the eligibility register for hearing 
examiners. The Civil Service Commission makes available to the Interstate 

Commission a selective register composed of applicants who have 
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had at least 1 year’s experience in transportation. Some review examinery’ 
names and the names of some former examiners of the Commission appear on 
these eligibility registers; but, for the most part, the lists are made up of law. 
yers and nonlawyers who have had a year or more of transportation experience 
but have had no experience in regulatory agencies. The Civil Service Commis. 
sion appears to give weight to the number of years’ legal experience an applicant 
has; and, as a result, many on the lists with the higher ratings appear to be too 
old to begin training for a career in Government service in a regulatory agency. 
On the last eligibility register.submitted to the Commission, one of the appli- 
eants certified as eligible for appointment was 73 years old. 

Under the Administrative Procedure Act, cases must be referred to all hear. 
ing examiners in rotation as nearly as practicable, and if this provision of the 
act were followed literally, a newly appointed hearing examiner would haye 
to take his turn hearing difficult proceedings along with examiners hayin 
years of experience with the Commission. Many of those on the eligibility regis. 
ters appear to be capable and, with training, would develop into competent hear- 
ing examiners; but it appears only reasonable that the Commission should be 
able to avail itself of those competent review examiners on its staff who have 
demonstrated their ability through years of review examiner service and who 
could assume the hearing examiner duties without undergoing an extendeg 
training period. Further, there is always an element of risk in selecting new 
employees.. Some who appear-vexceltent from an examination of their papers 
do not develop into efficient employees. If, however, the. Commission could 
select hearing examiners from its review staff, this element of risk would be 
eliminated as the Commission would know the capabilities of each review exam. 
iner and would only select those it was convinced would be efficient hearing 
examiners. 

If the Interstate Commerce Commission desires to fill a hearing examiner ya- 
cancy, the Civil Service Commission will certify to it the three names on the 
top of its selective register, and the Interstate Commerce Commission is required 
to offer an appointment to one of the three or foregoing filling the vacancy, 
The Civil Service Commission must provide for the recruiting of examiners jn 
about 20 separate agencies or branches of the executive departments. Although 
some may believe that any qualified lawyer can step from private practice into 
a hearing examiner position and fill it efficiently from the outset, this has not 
been the experience of the Interstate Commerce Commission. An examiner eéx- 
perienced in railroad rate proceedings could not undertake to handle capably 
and efficiently a complex proceeding before the Securities and Exchange Com- 
missicn; nor, on the other hand, could an experienced Securities and Exchange 
Commission examiner with no rate experience capably and efficiently handle a 
complex railroad rate proceeding before the Interstate Commerce Commission. 

During the fiscal year which ended June 30, 1958, over 3,500 hearings were 
held before hearing officers of the Interstate Commerce Commission, either by 
hearing examiners or by joint boards. The transcripts of testimony in these 
hearings ran from a few pages to tens of thousands of pages. 

The Commission’s work and the public interest will suffer unless the present 
efficiency of the hearing examiner staff can be maintained. The threat toa 
lowered efficiency of the hearing examiner staff can be avoided by a statutory 
provision which would permit the Interstate Commerce Commission to appoint 
as hearing examiners those on its staff who are serving as review examiners 
and who, in the opinion of the Interstate Commerce Commission, are qualified 
and could efficiently perform the duties of hearing examiners. 


The CrHatrman. Let me ask a question or two right along in here. 

I would like to ask a question about this procedure. 

You have the hearing examiner who takes the testimony and makes 
the record, and that examiner writes up a report from what he has 
seen, accepted, and heard. 

Mr. Tuceie. From the record. 

The CuHarrman. From the record. Well, it is the witnesses. 

Mr. Tuacte. Yes. 

The Cuarrman. He writes up his report from what he heard and 
took into the record and actually observing the witnesses themselves; 
is that right ? 
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Mr. Tucerz. That is correct. May I say here, though, that ob- 
grving the witness doesn’t amount to so much in our type of cases, 
because frequently they are reading statements and things of that 


The Cuarrman. I can appreciate that, particularly with reference 
torates and things of that kind. 

What isthe review? Is it the review examiner that comes into 
play, or a review committee ? ; 

Mr. Tuccie. Actually, the title is attorney adviser. But he is 
doing review work. 

The CuairMaNn. I have your chart here which you filed, and I am 


looking at it. It goes “Hearing examiner, staff,” and under that it 
says iheviow committee.” 


Is it the review committee, or is it a review examiner? 

Mr. Tuccie. A review examiner in the first instance after the 
hearing examiner’s report has been served. 

The CuHairMAN. A review examiner, then. 

When is that review examiner assigned ? 

Mr, Tucere. It would be after the exceptions have been filed, the 

lies to the exceptions, and in all likelihood briefs on the exceptions— 

ter those are in. Then it is assigned to the so-called review 
examiner. 

The CHairmMan. The review examiner takes it, and then after he 
gets through with it, a review committee then looks it over? 

Mr. Tuccie. As I understand it, in most instances. These are the 
three most experienced men in the bureau that give it a quickie 
examination. 

The Cuatrman. We will admit that. We will not quarrel about 


t. 

Mr. Tuceie. They examine both of them, both reports. 

The Cuatrman. Well, yes, of course. You mean a review com- 
mittee, then, examines the original hearing examiner’s report and 
alsothe review examiner’s report ! 

Mr. Tuceur. Yes, sir. 


The Cuamman. Is that review examiner a member of the review 
committee ? 


Mr. Tuacie. No, sir. There might be some instance where he was, 
but it-would be unusual. 

The Cuarman. When is the review committee assigned ? 

Mr, Tucete. “IE don’t know just how that is handled—the mechanics 
of it... Mr. Coyle can explain that. 

Mr, Corte. When the case is ready for circulation—that is, when 
itis ready to go to the Commissioners—the review committee takes 
aquick look at it. 

The Cuairman. Then after the review committee takes a quick look 
atit, it a up tothe Division, the Commission ? 

Mr. Tueaie. Yes, sir. 

The Cuairman. Then your Commission, whatever it is, takes all of 

oes and you have a staff who prepares it for your consid- 
era 

Mr. Tucete. Each Commissioner has a staff, and each member of 
each Commissioner's staff on the Commission gets the same papers. 

TheCuamman. How long has that procedure been in effect ? 
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Mr. Tueate. Well, for a great many years. Mr. Tu 
The CuatrMan. You don’t know who inaugurated it, I suppose, But they 
Mr. Tuaete. No, sir. his status 
The Cuatrman. I would like to think this over very seriously, ang One fin 
I wish the members of the panel would. It seems to ine like thatis, | The Ci 
terribly delaying motion; but above all it seems to me there ig thy ved the 
greatest chance and opportunity of somebody not liking a decision, 4 . Te 
report of the hearing examiner, or the way a case is going—for gj | (ommissi 
kinds of chances and opportunities for assignments to change tha The C: 
thing if it makes its way all the way through. country t 
I do not throw out anything as an accusation, but certainly this Mr. 
causes that opportunity to exist as the thing processes with this king | bar assoc 
of procedure, for the door to be wide open. do not ki 
o far as I know, it isn’t the same way in the other commissions | merce Cc 
In the other commissions, the examiner makes the record and then it T want 
is presented, the report and everything, to the Commission and its | the act te 
staff. responsi 
Mr. Turney. by all me 
Mr. Turney. Mr. Chairman, I am looking at this from the eus. | tory, nor 
tomer’s viewpoint. We get the proposed report. We either fil upon tho 
exceptions or we file replies to exceptions. We find that the differeng The © 
in the care and the consistency with other decisions is much mow | more tha 
accurate in the final report than it is in the proposed report, and that | theCom1 
it is relatively seldom that it is possible in complicated cases for the | that func 
Division or the Commission to accept the hearing officer’s report. Mr. T1 
In the first place—and I don’t want to take too much time but this | lot of tin 
is terribly important to litigants before the Commission in order tp | the Adm 
get a right decision. " taking fi 





You have one man as the hearing officer. That one man may or ma 
not be familiar or experienced with long lines of Commission deci- 
sions and precedents by which principles over the years have been 



















established. He cannot possibly know all of them. If you didnot | therespc 
have this very careful review, you would have a much worse condition The C 
of divergent decisions on the same state of facts than we have now, | afternoo 
and you would have to increase Mr. Ginnane’s office many times over | what is ; 
to defend judicial review because of inconsistent decisions. how it 1 

As we view it, we look upon these reviews as essential to bring the | the Com 
decision so that it is really a decision of the Commission, and we that one else 
we get much better decisions. their ow 

I want to say right now, and I probably better find a safe hideout, | Presider 
that in the old days, before the Pradadund Act, the top examiners, Mr. T 
the ablest examiners, were in the Commissioner’s office. e decisions ie natu 
were written by the Commissioners with the aid of those examiner. ved j 

But with the coming of the Administrative Procedure Act, and ow the 
because of the difference in salaries, it was necessary to pull those top | unless t 
men, those qualified men, out of the Commissioner's office and putin | takes, a: 
there young men who had to be trained. That is what we have nov. | tothe 





We do not have, in the review or attorney examiners, or whatever 
you want, the caliber of men that we ought to have. We ought to have 
the top men there, because that is where the ultimate decision 8 
made. 

The Cuarman. The top men with the Commission ? 
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Mr. Turney. Yes, sir, they should be in the Commissioner’s office. 
But they are not, because if a hearing examiner goes there, he loses 
his status as a hearing officer and loses his higher rate of pay. 

One final word 

The CHAIRMAN. I had understood it was the bar association that 

the Administrative Procedure Act over a long period of time. 
r. TurRNEY. Not the Bar Association of the Interstate Commerce 
Commission. eee ae 

The Cuarrman. There is a much bigger bar association in this 
country than the bar of the Interstate Commerce Commission. 

Mr. Turney. Mr. Chairman, I have been a member of the “bigger” 
har association since 1911, so I think I am familiar with it. But they 
do not know what has happened before at least the Interstate Com- 
merce Commission, and I attend regularly the various sessions. 

] want to say this, that one thing that is overlooked is this: In 
the act to regulate commerce, you have placed on the Commission the 

nsibility for a solvent, efficient, adequate transportation system 
by all means of transportation, and one that results in nondiscrimina- 
tory, nonpreferenial, and reasonable charges. The responsibility is 
upon those men. sty 

The CHarrMan. It should be, but we are beginning to see more and 
more that these separations of powers and limitations placed upon 
the Commissioners cause their hands to be tied where they can’t assume 
that function. 

Mr. Torney. Exactly so. I think there is the idea that you had a 
lot of tin judges with these hearing officers, which was perpetrated by 
the Administrative Procedure Act was a serious dilatale. You were 
taking from the men who are responsible, in the ultimate position, the 

wer to control the hearing examiners. They don’t discipline them. 

ey can’t even tell them how soon they must get their reports in. 

By your law, you have made it very difficult for them to discharge 
the responsibility which you placed upon them. 

The Cuatrman. Obviously, from what I have observed here this 
afternoon, the Commissioners themselves don’t know too much about 
what is going on down there in this review committee business or just 
how it works. It seems to me as if that ought to be the function of 
the Commission itself, to assign these people there and not have some- 
me else who doesn’t have a particular responsibility to anyone, except 
their own job, as the Commissioner does when he is appointed by the 
President and confirmed by the Senate. 

Mr. Turney. I don’t understand that. I don’t think I understand 
the nature of that criticism. But I do not see how—and I have never 
served in the Commission at all, I am a pure outsider—] do not see 
how they could possibly function unless they had a chief examiner and 
unless they had review boards that would sift out the errors, the mis- 

and the inconsistencies that come in these reports before it gets 
tothe Commissioners. 

They do not have the power or the time. 

knéw one Commissioner, who is dead now, who tried to do it, and 
Tthink it killed him. Many a time I have gone to his office at night 
md he would be working there until 11 o’clock trying to read these 
records. It is absolutely impossible. 
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The Cuarman. I am talking about the responsibility of the Gom. 
missioner himself to delegate to somebody else the doing of that task 
Mr. Turney. They do that through their chief examiners, thro 
Mr. Coyle and through Mr. Aplin. There is no other way to do it 

that I can see. 

Mr. Tucexe. For example, Mr. Chairman, in Mr. Coyle’s buregy 
he has the number of hearing examiners, I forget the exact number— 
48—and someone has to supervise them as well as the attorney advisers 
who do review work and other lawyers. Someone has to occupy q 
supervisory capacity. A Commissioner can’t go down and assign ay 
examiner to this case and that case. 

The Cuarrman. I would thoroughly agree with that. But the im. 
poens thing is what happens after it left there. If you put some. 

y reviewing it, and then start the proceeding over which the people 
on the outside never see or never know anything about, that is some. 
thing else. 

Mr. Turney. That review board, Mr. Chairman, is reviewing our 
exceptions, or that review examiner, You have your initial repo 
and then you file your exceptions and replies, and then this man takes 
the exceptions and the report and he sees whether we are right or 
wrong, and he makes his recommendations ag to whether or not the 
exceptions are well taken. That is his function. Somebody has to 
perform that function. 

The CuarrMan. But you never know what that is. 

Mr. Turney. And I shouldn’t know, any more than I should know 
how the Supreme Court is going to decide a case until after they have 
decided it. I should not know what transpired between Justices 
Frankfurter and his clerk. 

The Cuatrrman. Do you consider them their law clerks? 

Mr. ‘Turney. I consider that they occupy the same relationship, 

The Crarrman. Then they ought to be under the immediate super- 
vision of them. 

Mr. Turney. They are. 

The Cuarman. You just now said they were not, that they were 
under the supervision of the man in charge of the Bureau. 

Mr. Tucertr. May I add, Mr. Chairman, that each Bureau has a 
Commissioner who is in administrative charge of it. 

So there is a contact, but not getting down to each individual 
employee. 

The Cuamman. We are going on for quite a while, Mr. Chairman, 
though I think this is most important. 

Mr. Curry. Mr. Chairman, could I make a brief statement? 

I think that the role of the hearing examiner is a very important 
one, and that if the statistics were here they would show that the 
hearing examiner’s determination is accepted in a very large percent- 
age of the cases, and it does not even go beyond that. 

In other words, the hearing examiner practically determines the 
case. 

In many cases where the exceptions are filed, the hearing exami 
report practically as written is accepted. In other words, the Com- 
mission approves it. So the hearing examiner is the keyman, hes 
accepted as the keyman, and his work proves very productive in this 
setup. 
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There are cases, though, in a big case, for example, where exce 
jionsare filed, and in that case I am making the recommendation ‘one 
that the Commission ought to have the right to call on the hearing 
gaminerand get his views. 

TheCuarrMan. We have had that; yes. 

[think we have to go to the other topic for just a little bit, anyway. 

Mr. Fuynt. May I have just a brief moment ? 

The CuamrMan. Mr. Flynt. 

Mr. Fiynt. In this connection, it seems to me that there is perha 
yfallacy, and certainly a great opportunity for error, to have the 
Director of the Bureau of Operating Rights directly supervising both 
the hearing examiner assistants and the attorney adviser assistants. 

It seems to me that if the review committee is going to be an 
ent review committee, it should perhaps be taken out from 
the Bureau of Operating Rights and placed directly under the Com- 
mission in order to give true independence to both the hearing exam- 
iner in the initial phase of it, and to the review committee or review 
gaff or review examiner or advisory attorney, by whatever name 
they may be known, at the time and at the place after the exceptions to 
theorigmal hearing examiner’s recommended decision had been filed. 

The Rerscas. Mr. Freas, we have run way overtime, cutting into 
the topic oops ep to you. We had not intended to go this long at all. 

I wonder if it might not be the better procedure for your statement 
tobe filed and then you give us a brief summary of it, or do you feel 
that you would rather read your statement in toto? 

Mr, Freas. I am agreeable to either procedure. I might try to hit 
afew of the highlights, if I may. 

Starting with the role of the Commissioners, I will point out that 

the Commission has been created for the purpose of applying to the 

many specific instances that arise abroad principles of transportation 
ation laid down by the Congress. 

e role of Commissioners, as well as of their staffs, both immediate 
ind agency, is the administration of the provisions of the Interstate 
Commerce Act and of numerous other acts or sections of other acts. 
Thecollective efforts of the Commissioners and their staffs are directed 
tocarrying out the national transportation policy of the Congress of 
providing for fair and impartial regulation of all modes of transpor- 
tation subject to the provisions of the Interstate Commerce Act. 

The principal powers conferred on the Interstate Commerce Com- 
nission by the Congress for the protection of the public interest may 
bestated in a general and abbreviated way as follows: 

(1) Control of the number of carriers and the scope of their service 

h issuance of certificates of public convenience and necessity 
and permits ; 
2). Control of discontinuances of operations; 

_ (8) Requiring that rates, fares, and practices of common carriers be 
jistand- reasonable, and prohibiting unjust discrimination and undue 
preferences and prejudices; 

(4) Control. of mergers and acquisitions of carriers, and of the 
ksuances of securities; and 

in Supervision of matters of safety. 

The great bulk of the duties of an Interstate Commerce Commis- 
woner are quasi-legislative; that is, they consist of the application of a 
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general rule laid down by the Congress with the Commission applying 
it 'to specific cases. » A substantial amount of the work is also adminis 
trative in nature, such as supervision of published tariffs and the 
curement of the information necessary to regulation from accounting 
and statistical sources. | 

Some activities are quasi-judicial in character, such as the award of 
reparation for damage caused by unlawful rates and charges. Others 
are quasi-executive in nature, as in connection with the onfortaaniins 
statutory provision or the Commission’s own orders. 

In the performance of his duties a Commissioner may occupy ong ¢ 
more of the following distinct roles: 

1. That of Chairman of the Commission. 

2. That of a member or chairman of a division or divisions deciding 
particular classes of cases delegated to the division or divisions for jn. 
tial decisions. 

3. That of an “individual Commissioner” with specific delegations 
oe to section 17(2) of the act, including that of a reporting 

ommissioner for the administration of the various bureaus, 

4. That of a member of a committee. 

5. That of a participant in entire Commission matters handled jp 
conference or by individual notation of action. 

Each of the foregoing will be discussed briefly. 

The Commission elects its own Chairman and follows the practic 
of rotating this office on an annual basis. The Chairman is thy 
executive head of the Commission. He presides at conferences and 
exercises general control over the Commission’s oral argument cl- 
endar and conference agenda. Except in instances where the duty 
is otherwise delegated, he acts as correspondent and spokesman for 
the Commission in all matters where an official expression of the 
Commission is required. He also serves as chairman ex officio of the 
Committees on Legislation and Rules. 

The Commission has four divisions, each composed of three men- 
bers. These divisions exercise delegated authority of large scop, 
including the initial decisions of nearly all formal matters presented 
to the Commission. 

Division 1 is primarily responsible for the deciding of substantive 
matters involving the granting or denial of operating rights to motor 
carriers, water carriers, and freight forwarders. 

Division 2 deals primarily with rate, tariff and valuation mates, 

Division 3 is the safety and service division and disposes of som 
rate cases in conjunction with division 2. 

Division 4 is the finance division, and in addition disposes of mat- 
ters relating to certificates for construction or abandonment of mil 
lines and discontinuances of passenger train service. 

Normally cases do not reach the entire Commission until afters 
decision by the division is made and then only if a petition for r 
consideration is filed by one or more of the parties and not 
the division. 

Individual Commissioners are also delegated authority to act a 
matters requiring Commission action. These are generally of a 
cedural nature and usually connected with a specific bureau. . 
bureau and office of the Commission, of which there are 13, is assigned 
to one of the Commissioners and reports through him to the appt 
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priate division or to the Commission. The reporting Commissioners 
represent the liaison between the bureaus and the Commission and 

before the Commission those proposals which are necessary for 
the proper conduct of the work of the bureaus. 

A Commissioner may also be assigned to one of two standing com- 
mittees or to special committees of the Commission. The standing 
committees, consisting of three members each, are the Legislative 
Committee and the Rules Committee. The duties and functions of 
the Legislative Committee encompass the initiating or processing of 

islative recommendations which the Commission makes to the Con- 

and the reporting on proposed legislation which is referred to 
the Commission for comment. The Committee on Rules is concerned 
with changes in the Commission’s rules of practice, in its organization 
procedure, and in other related matters. 

To provide opportunity for thoroughgoing discussions of both 
administrative matters and matters requiring substantive decision, 
the Commission en banc meets in regular conferences twice each 
month. Special conferences are called as required. Matters not 
dis of in conference are voted on by notation. 

It should be pointed out that there are multitudinous operations 
which do not reach a Commissioner’s office. As examples, I cite the 
receiving and docketing of pleadings; the receiving, checking and fil- 
ing of tariffs; the receiving and analyzing of annual and other reports. 
These operations involve ministerial duties properly performed by 
the staff, but for which the Commissioners are of course responsible. 

The role of the Commissioners’ immediate or personal staff : A typi- 
cal Commissioner’s office consists of a private secretary for the Com- 
missioner, a senior and a junior stenographer, and in some cases a mes- 
senger. Also detailed to the oflice from one of the Commission’s 
bureaus are from two to four examiners chosen by the Commissioner. 

The examiners chosen are attorneys and generally have substantial 
experience in transportation work. The transportation experience of 
those in my office ranges from 10 years to 30 years. 

The relation between the examiners and the Commissioner depends 
largely upon the Commissioner. That relation in my own case is illus- 
trated by an explanation of the decisional process. 

All drafts of reports which are circulated to me for consideration 
are furnished in duplicate. One copy goes to one of my staff exami- 
ners; I retain the other. While the staff examiner studies the details 
of a case for which he has more time than I do, I go over the report. 
The time I spend on this review depends upon the complexity and 
importance of the case and the proficiency with which the report has 
been prepared. 

Following the analysis described the examiner furnishes me the 
result of his study in the form of a statement of his own free and inde- 

t judgment. In that statement conflicts, if any, between his 
judgment and my known policies are developed. Thereafter I either 
vote, call for further information, or myself engage in further research 
or study of the pleadings. I alone decide how I shall vote or express 
myself, The examiner’s role is that of an assistant to me in the process 

puting my expression in proper form. 

4he role of the agency stafis: The drafts of formal reports are 
imitiated in three bureaus: The Bureau of Finance, the Bureau of 
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Operating Rights, and the Bureau of Rates and Practices. The By. 
reau of Rates and Practices processes all cases arising out of the rate 
regulatory provisions of the act. The Bureau of Operating Rights 

rocesses all cases involving the issuance of certificates, permits and 
icenses of motor carriers, water carriers, and freight forwarders, 
Cases involving the control of mergers and acquisitions are processed 
in the Bureau of Finance, as are also cases involving security issues 
and railroad certificate and abandonment proceedings. 

The role of the agency staff is well developed. The agency exami. 
ner’s work must turn largely upon the precedents established in 
vious cases which bear upon the issues before him. Nevertheless, the 
agency staff examiners are given full opportunity to present their 
views, particularly where new and novel issues are presented, 

Another very important use made of the agency staff members 
is through boards of employees. Certain of these boards of em. 
ployees have the power to make initial decisions. In each case, hoy. 
ever, the parties may appeal a board’s decision to a division of the 
Commission, the action of which is administratively final. The boards 
which have the power to make initial decisions are the Fourth Section 
Board, Board of Suspension, the Temporary Authorities Board, and 
the Transfer Board. 

In addition to the agency staff members used primarily to draft 
reports, the Commission also relies on the staffs in its other bureaus 
and offices. These staff members are in a position oftentimes to 
vide a sounder appraisal of specific situations than are members of the 
Commission or uP the Commissioners’ own immediate staff. For ex- 
ample, the principal members of the staff of the Bureau of Traffic 
have by long experience acquired knowledge of technical tariff matters 
beyond that of most Commissioners and their staffs. The prinei 
members of the Bureau of Accounts, Cost Finding, and Valuation 
have by education, experience, and training So in cost-findi 
techniques as applied to transportation. The Commission uses 
relies upon these staff members for advice, aid in drafting reports, and 
other matters within the “specialization” of the particular agency 
staff member. 

Divisions of responsibilities: In setting forth the roles of Commis- 
sioners, their immediate staffs and the agency staffs, I have also given 
their divisions of responsibility. 

The overall responsibility for the proper administration of the 
various statutes rests, of course, upon the Commissioners. In isolated 
instances specific duties and responsibilities are by statute conferred 
upon designated employees, and of course under the Commission's 
organization rules the employees are made responsible’ to it; but 
this does not relieve the Commissioners of their overall res nsibility 
to the Congress. Mindful then of this overall responsibility of the 
Commissioners, I take it that topic III of this panel was designed both 
to determine actual divisions of responsibilities and to explore the 
extent to which Commissioners act upon their own or rely upon either 

their immediate or upon agency staffs. 


Present strength and weaknesses: It is believed that our of 
specialization of opinion writers and other agency staff mem and 
the division of work so that such specialization may be b t to 


bear effectively, increases efficiency. It leads to more uniform decisions 
and more expeditious handling of cases. A review by an examiner 
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on the Commissioner’s immediate staff acts as a check not only with 

t to the views of the individual Commissioner but also a check 

inst errors, misunderstandin 3, OF possible arbitrariness of the 

wy staff level. The “strength” of our present procedure is indi- 

cated by the fact that we have been oe successful in handling 

oor tremendous workload of cases, while at the same time providing 

all interested parties with a full and fair hearing. It is believed that 

the public shares our confidence that the public interest is being pro- 

tected — our present procedure and that this is being done at a 
reasonable cost. 

On the “weakness” side, there is the large volume of work confront- 
ingeach Commissioner. This means we are not able to give as much 
time to each individual case as we would like to. The Commission has 
from time to time taken steps to reduce the workload of the individual 
Commissioners so that more attention could be devoted to matters of 
major transportation importance. 

1952 it delegated certain functions involving protests against 

rates and relief from the fourth section of the act to boards 

of employees, with full right of the aggrieved party to appeal to a 

division of the Commission which acts in an appellate capacity. It has 

sincé delegated certain motor carrier functions to other bainds of em- 
oyees for the purpose of making initial decisions. 

It is probable that other steps will be taken in the future to reduce 
the workload of members of the Commission. However, Congress 
looks to members of the Commission and not to boards of employees 
tosee that the provisions of the Interstate Commerce Act and the na- 
tional transportation policy are carried out. The redelegation of au- 
thority granted us by the Congress must be made only after careful 
study and with adequate safeguards to the public interest. 

What legislative or other matters, if any, are needed ? 

The Commission has been active in looking ahead to necessary de- 
velopments in its basic legislation and in calling attention of the Con- 
gress to the need for change. These recommendations are contained in 
our annual report to the Congress. Our recommendations last year 
were limited to those of a more urgent nature. This was largely be- 
eause the Transportation Act of 1958 had just been enacted, and there 
had not been a sufficient lapse of time in which to gain experience un- 
der the new legislation. We are in the process now of conducting a 
study with a view toward suggesting legislation, if any is needed, to 
reduce our sphere of action to matters fundamentally affecting trans- 
portation. As soon as practicable under completion, the Commission’s 
recommendation will be submitted to the Congress. 

Ihave no legislative recommendations to offer at this time. 

The Cuatrrman. Thank you very much, Mr. Freas, for a very fine 
statement as to the role of the Commissioners. 
on entire prepared statement will be included in the record at 

int. 


(The statement referred to follows:) 


STATEMENT OF HoWArRp FREAS, CoMMISSIONER, INTERSTATE COMMERCE CoMMIS- 
SION, CONCERNING ADMINISTRATIVE PROCESS PROBLEMS 


Pursuant to the invitation of the chairman of the subcommittee and at the re- 
quest of our Commission, I have prepared a statement dealing with “the role 
of Commissioners and their immediate staffs and agency staffs, and the division 
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of responsibilities : present strengths and weaknesses; what legislative or other 
measures, if any, are needed.” 


THE ROLE OF COMMISSIONERS 


'The Interstate Commerce Commission has been created for the purpose of 
applying to the many specific instances that arise broad principles of trangportg. 
tion regulation laid down by the Congress. 

The role of Commissioners as well as of their staffs, both immediate ang 
agency, is the administration of the provisions of the Interstate Commerce 
and‘ of numerous other acts or sections of other acts. The collective efforts of 
the Commissioners and their staffs are directed to carrying out the nationg) 
transportation policy of the Congress of providing for fair and impartial regujg. 
tion of all modes of transportation subject to the provisions of the Interstate 
Commerce Act. 

The principal powers conferred on the Interstate Commerce Commission by the 
Oongress for the protection of the public interest may be stated in a genera) 
and abbreviated way as follows: (1) control of the number of carriers ang the 
scope of their service through issuance of certificates of public convenience ang 
necessity and permits; (2) control of discontinuances of operations; (3) re. 
quiring that rates, fares, and practices of common carriers be just and reagop. 
able, and. prohibiting unjust discrimination and undue preferences and 
dices; (4) control of mergers and acquisitions of carriers, and of the issuances 
of securities ; and (5) supervision of matters of safety. 

The great bulk of the duties of an Interstate Commerce Commissioner are 
quasi-legislative ; i.e., they consist of the application of a general rule laid down 
by the Congress with the Commission applying it to specific cases. <A substantial 
amount of the work is also administrative in nature, such as supervision of 
published tariffs and the procurement of the information necessary to regulation 
from accounting and statistical sources. Some activities are quasi-judicial ip 
character, such as the award of reparation for damage caused by unlawful 
rates and charges. Others are quasi-executive in nature, as in connection with 
the enforcement of statutory provision or the Commission’s own orders. 

In the performance of his duties a Commissioner may occupy one or more of 
the following distinct roles: 

1. That of Chairman of the Commission. 

2. That of a member or chairman of a division or divisions deciding par. 
ticular classes of cases delegated to the division or divisions for initial 
decisions. 

3. That of an individual Commissioner with specific delegations pursuant to 
section 17(2) of the act, including that of a reporting Commissioner for the 
administration of the various bureaus. 

4. That of a member of a committee. 

5. That of a participant in entire Commission matters handled in confer- 
ence or by individual notation of action. 

Each of the foregoing will be discussed briefly. 

The Commission elects its own Chairman and follows the practice of rotat- 
ing this office on an annual basis. The Chairman is the executive head of the 
Commission. He presides at conferences and exercises general control over 
the Commission’s oral argument calendar and conference agenda. Except in 
instances where the duty is otherwise delegated, he acts as correspondent and 
spokesman for the Commission in all matters where an official expression of the 
Commission is required. He also serves as chairman ex officio of the Com- 
mittees on Legislation and Rules. 

The Commission has four divisions, each composed of three members. These 
divisions exercise delegated authority of large scope, including the initial 
decisions of nearly all formal matters presented to the Commission. 

Division 1 is primarily responsible for the deciding of substantive matters 
involving the granting or denial of operating rights to motor carriers, water 
carriers, and freight forwarders. Division 2 deals primarily with rate, tariff, 
and valuation matters. Division 3 is the Safety and Service Division and dit 
poses of some rate cases in conjunction with Division 2. Division 4 is the 
Finance Division, and in addition disposes of matters relating to certificates 
for construction or abandonment of rail lines and discontinuances of passenger 
train service. 
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“Normally cases do not reach the entire Commission until after a decision by 
the division is made and then only if a petition for reconsideration is filed by 

or more of the parties and not granted by the division. 

Individual Commissioners are also delegated authority to act on matters 
requiring Commission action. These are generally of a procedural nature and 

connected with a specific bureau. Each bureau and office of the Com- 
) of which there are 13, is assigned to one of’ the Commissioners and 

a through him to the appropriate division or to the Commission. The 

reporting Commissioners represent the liaison between the bureaus and the 
jon and place before the Commission those proposals which are neces- 
ary for the proper conduct of the work of the bureaus. 

4 Commissioner may also be assigned to one of two standing committees 

40 special committees of the Commission. The standing committees, con- 
sting of three members each, are the Legislative Committee and the Rules 
immittee. The duties and functions of the Legislative Committee encom- 

the initiating or processing of legislative recommendations which the 

‘mmission makes to the Congress and the reporting on proposed legislation 
ghich is referred to the Commission for comment. The Committee on Rules 
is concerned with changes in the Commission’s rules of practice, in its organi- 
ation procedure, and in other related matters. 

To provide opportunity for thoroughgoing discussions of both administra- 
five matters and matters requiring substantive decision, the Commission en 
jane meets in regular conferences twice each month. Special conferences are 
alled as required. Matters not disposed of in conference are voted on by 


Mt ehould be pointed out that there are multitudinous operations which do 
pot reach a Commissioner’s office. As examples, I cite the receiving and 
docketing of pleadings; the receiving, checking, and filing of tariffs; the 
receiving and analyzing of annual and other reports. These operations involve 
ministerial duties properly performed by the staff, but for which the Com- 
nissioners are of course responsible. 


THE ROLE OF THE COMMISSIONER'S IMMEDIATE OR PERSONAL STAFF 


A typical Commissioner’s office consists of a private secretary for the Com- 
nissioner, a senior and a junior stenographer, and in some cases a messenger. 
Also detailed to the office from one of the Commission’s bureaus are from two 
tofour examiners chosen by the Commissioner. 

The examiners chosen are attorneys and generally have substantial experi- 
ence in transportation work. The transportation experience of those in my 
ofice ranges from 10 to 30 years. 

The relation between the examiners and the Commissioner depends largely 
won the Commissioner. That relation in my own case is illustrated by an ex- 
planation of the decisional process. 

All drafts of reports which are circulated to me for consideration are fur- 
tished in duplicate. One copy goes to one of my staff examiners; I retain the 
other. While the staff examiner studies the details of a case for which he has 
more time than I do, I go over the report. The time I spend in this review 
depends upon the complexity and importance of the case and the proficiency 
with which the report has been prepared. Following the analysis described, 
the examiner furnishes me the result of his study in the form of a statement of 
his own free and independent judgment. In that statement, conflicts, if any, 
between his judgment and my known policies are developed. Thereafter, I 
tither vote, call for further information, or myself engage in further research 
a study of the pleadings. I alone decide how I shall vote or express myself. 
Theexaminer’s role is that of an assistant to me in the process of putting my ex- 
pression in proper form. 


THE ROLE OF THE AGENCY STAFFS 


The drafts of formal reports are initiated in three bureaus: The Bureau of 
, the Bureau of Operating Rights, and the Bureau of Rates and Prac- 

The Bureau of Rates and Practices processes all cases arising out of the 

tate regulatory provisions of the act. The Bureau of Operating Rights processes 
all cases involving the issuance of certificates, permits, and licenses of motor 
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carriers, water carriers, and freight forwarders. Cases involving the Control of 
mergers and acquisitions are processed in the Bureau of Finance, ag Are algo 
cases involving security issues and railroad certificate and abandonment 
proceedings. 


The role of the agency staff is well developed. The agency examiner’s work 


must turn largely upon the precedents established in previous cases which bear 
upon the issues before him. Nevertheless, the agency staff examiners are 


full opportunity to present their views, particularly where new and novel — | 


are presented. 

Another very important use made of the agency staff members is 
boards of employees. Certain of these boards of employees have the power to 
make initial decisions. In each case, however, the parties may appeal a boanj 
decision to a division of the Commission, the action of which is administrathns 


final. The boards which have the power to make initial decisions me | 


Fourth Section Board, Board of Suspension, the Temporary Autho Board 
and the Transfer Board. r —_ 

In addition to the agency staff members used primarily to draft reports 
Commission also relies on the staffs in its other bureaus and offices, bo 
staff members are in a position oftentimes to provide a sounder appraisal of 
specific situations than are members of the Commission or of the 
own immediate staff. For example, the principal members of the staff of the 
Bureau of Traffic have by long experience acquired knowledge of technical tariff 
matters beyond that of most Commissioners and their staffs. The principal 
members of the Bureau of Accounts, Cost Finding and Valuation have by edn. 
cation, experience, and training specialized in cost-finding techniques ag applied 
to transportation. The Commission uses and relies upon these staff members 
for advice, aid in drafting reports, and other matters within the “specialization” 
of the particular agency staff member. 


DIVISIONS OF RESPONSIBILITIES 


In setting forth the roles of Commissioners, their immediate staffs, and the 
agency staffs, I have also given their divisions of responsibility. 

The overall responsibility for the proper administration of the various stat. 
utes rests, of course, upon the Commissioners. In isolated instances, specific 
duties and responsibilities are by statute conferred upon designated employees, 
and, of course, under the Commission’s organization rules the employees are 
made responsible to it, but this does not relieve the Commissioners of their 
overall responsibility to the Congress. 

Mindful then of this overall responsibility of the Commissioners, I take it 
that topic ITI of this panel was designed both to determine actual divisions of 
responsibilities and to explore the extent to which Commissioners act upon their 
own or rely upon either their immediate or upon agency staffs. 


PRESENT STRENGTH AND WEAKNESSES 


It is believed that our system of specialization of opinion writers and other 
agency staff members, and the division of work so that such specialization may 
be brought to bear effectively, increases efficiency. It leads to more uniform 
decisions and more expeditious handling of cases. A review by an examiner on 
the Commissioner’s immediate staff acts as a check not only with respect to the 
views of the individual Commissioner but also a check against errors, mis- 
understanding, or possible arbitrariness on the agency staff level. The “strength” 
of our present procedure is indicated by the fact that we have been reasonably 
successful in handling our tremendous workload of cases while at the same 
time providing all interested parties with a full and fair hearing. It is be 
lieved that the public shares our confidence that the public interest is being 
protected under our present procedure and that this is being done at a reasonable 
cost. 

On the “weakness” side, there is the large volume of work confronting each 
Commissioner. This means we are not able to give as much time to each ip 
dividual case as we would like to. The Commission has from time to time taken 
steps to reduce the workload of the individual Commissioners so that more 
attention could be devoted to matters of major transportation importance. In 
1952 it delegated certain functions involving protests against proposed rates 
and relief from the fourth section of the act to boards of employees, with full 
right of the aggrieved party to appeal to a division of the Commission which 
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acts in an appellate capacity. It has since delegated certain motor carrier 
fonctions to other boards of employees for the purpose of making initial 


it is probable that other steps will be taken in the future to reduce the work- 

ef members of the Commission. However, Congress looks to members of 

é on and not to boards of employees to see that the provisions of the 

te Commerce Act and the national transportation policy are carried out. 

The redelegation of authority granted us by the Congress must be made only 
after careful study and with adequate safeguards to the public interest. 


WHAT LEGISLATIVE OR OTHER MATTERS, IF ANY, ARE NEEDED? 


The Commission has been active in looking ahead to necessary developments 
jn its basic legislation and in calling attention of the Congress to the need for 
change. These recommendations are contained in our annual report to the 
Our recommendations last year were limited to those of a more ur- 
gent nature. This was largely because the Transportation Act of 1958 had just 
peen enacted, and there had not been a sufficient lapse of time in which to gain 
qperience under the new legislation. We are in the process now of conducting 
study with a view toward suggesting legislation, if any is needed, to reduce our 
of action to matters fundamentally affecting transportation. As soon as 
practicable upon completion, the Commission’s recommendations will be sub- 
mitted to the Congress. 
[have no legislative recommendations to offer at this time. 
The CHArrman. Gentlemen, do any of you care to make any com- 
ments about this particular topic that has been explained by Mr. 


! 

Mr. Topp. Mr. Chairman, I think a lot of that we went into before 
on the other things we have been discussing. 

The Cuarrman. Yes, that is true. 

If you have any other comments about this topic and other topics 
which have been discussed, the record will be kept open for several 
days, and you may have the privilege of filing supplemental state- 
ments. , 

Ihave a number of questions that I wanted to raise myself. How- 
eer, the hour is late and I will forgo those questions as we will get 
into them at a later time in other hearings. They can just as well be 
taken care of that way. 

Mr. Turney. Would the Chairman fix the deadline for the further 

resentations ? 

"Whe Cnarman. I think we will leave this one open a little longer 
than usual. We usually give 5 days, but in view of the comprehensive 
rogram here, the suggestion was made, particularly by Commiss:oner 
iain that we keep it open longer than that. You will have ample 


Gentlemen, it has been a long day. I did not expect to keep you 
here this long, and I am sure you didn’t expect to stay this long when 
you accepted this invitation. But it does indicate the complexity of 
the problem, as well as the importance of it. These discussions have 
rather spirited, and I notice that this panel has been no excep- 
tion, But I think, all in all, it helps, and helps to make the record, 
md helps to try to bring about better understanding to get view- 
points Ag how we might achieve the objectives sought for in this 
ing. 
So, with the thanks. of the committee for your generosity in com- 
ng here and helping make this record, which I am sure will be very 
, the committee will adjourn. 
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(The following information was later received from the Interstaj, 
Commerce Commission :) 


} 


OUTLINE OF THE PROCEDURES FOLLOWED (1) IN REGARD TO PETITIONS FOR Sugppy. 
SION OF TARIFF PROVISIONS AND (2) ON APPLICATIONS FOR FourtH 
REeEwiEF, INCLUDING A STATEMENT OF CRITERIA USED IN DETERMINING W 
on Not THE OPERATION OF PROTESTED TARIFF PROVISIONS SHOULD BE Suspenpp 


GENERAL 


Carriers which are required by the Interstate Commerce Act to file their tariffs 
of rates, classifications, regulations, and practices with the Interstate Commeree 
Commission make the initial determination whether the rates, etc., they Propose 
to file meet the standards of the act—that is, whether they are just and 
able, nondiscriminatory, do not result in undue preference and prejudice, ang 
are in conformity with the national transportation policy, etc. The act 
that no change shall be made in rates, etc., except upon 30 days’ notice, but the 
Commission may, in its discretion and for good cause shown, allow changes op 
less notice. The tariffs must be published, filed, and posted in such manner ang 
form as the Commission by regulation shall prescribe. An example of such tariff 
regulations is the Commission’s Tariff Circular No. 20. The Commission jg 
authorized to reject any tariff which is not in accord therewith. ; 

During the fiscal year ending June 30, 1958, 191,997 publications con 
newly established or changed freight, express, pipeline, or freight-forwarder 
rates, passenger fares, or contract-carrier rate schedules were received for 
in the Bureau of Traffic. Of these tariffs and rate schedules, 2,748, or 
less than 1% percent, were rejected by the Bureau for failure to give notig 
required by the statute or for nonconformity with the Commission’s regulations, 
The remainder were accepted for filing. Acceptance for filing does not mean that 
the Commission has considered and approved the rates or charges in the 
eations. As the number of employees in the Bureau of Traffic’s Section of Tariffs 
is quite limited, it is apparent that only a cursory examination can be made prior 
to the effective date of the thousands of tariffs and schedules tendered annually 
for filing. About all that can be done is to ascertain that they are filed on proper 
notice and that they do not violate outstanding orders of the Commission. More. 
over, even a detailed tariff check would not uncover all unlawfulness, as, for 
example, where undue prejudice to a shipper or locality was being created bya 
proposed tariff. 

Section 13 of part I, and corresponding sections of parts II, III, and IV, of 
the Interstate Commerce Act authorizes the filing of petitions (complaints) com- 
plaining of anything done or omitted to be done by any carrier subject to the 
provisions of the act. It is under these sections that investigations into the law- 
fulness of present rates, classifications, etc., ordinarily are instituted. Regarding 
new or changed rates, section 15(7) of part I, and corresponding provisions of the 
other parts of the act, authorize the Commission either upon complaint (protests) 
or on its own initiative to enter upon a hearing concerning the lawfulness of new 
rates, classifications, regulations, or practices, and, pending decision, to suspend 
the operation thereof for not to exceed 7 months. 

Petitions for suspension (protests) must be in writing (telegram in am 
emergency) and filed with the Commission in Washington at least 12 days before 
the effective date of schedules filed on the statutory 30 days’ notice and not less 
than 5 days before the effective date of schedules filed on less than statutory 
notice. Copies must be served by protestant upon respondent and other persons 
known by protestant to be interested. The act permits action on protests with 
out awaiting replies thereto. Although there is no time requirement in the 
General Rules of Practice for the filing of such replies other than that they be 
filed promptly, the Commission by general notice has suggested that they be 
filed at least 3 full workdays prior to the effective date of the tariff. 

In the fiscal year ending June 30, 1958, 6,293 tariff publications (only about 
3.3 percent of the 191,997 publications filed in that year) were considered for 
suspension. In a number of instances, two or more publications contained 
identical or closely related rate adjustments, thus there actually were only 
rate adjustments considered, of which 3,387 were adjustments proposed by motor 
carriers. Rail, water, freight forwarder, express, and pipeline adjustments 
numbered 643, 384, 111, 4, and 3, respectively. Of the total number of adjust 
ments considered, 49.3 percent were suspended in full, 3 percent suspended in 
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91.8 percent were permitted to become effective, and 15.9 percent were 
of otherwise. In the same year, the number of applications filed for 
from the long- and short-haul and aggregate-of-intermediates provisions of 
4 was 834, a decrease of 826 from the previous year. Orders entered in 

to applications numbered 859, of which 71 were denial orders, 58 
temporary relief, and 730 granted continuing relief. 


c 


ni 


BOARD OF SUSPENSION 


This is a Board of employees authorized by section 17 of the act. It consists 
of five Board members, one of whom is the Chairman. Under its delegation of 
guthority, this Board is authorized to consider new or changed rates, classifica- 
tions, regulations, etc. In exercising this authority, the Board may (1) decline 
to suspend, (2) enter an order of investigation, or (3) enter an order of investi- 
gation and suspension, either on its own motion or on petitions or requests for 
suspension. Its authority also includes the institution of investigations into 

t or proposed rates, etc., as ancillary to investigations under (2) or (3) 
above. Further, if schedules in any proceeding instituted by it have been can- 
gled prior to the submission of evidence, the Board is authorized to enter orders 

uing such proceeding. The Board’s delegated authority, however, does 
not include the consideration and disposition of (1) petitions or requests relating 
to schedules or tariffs filed in purported compliance with any Commission or 
division decision or order, (2) petitions or requests for suspension of proposed 
general increases for application throughout a rate territory or region, or of 
wider scope, nor (3) any action in connection with suspensions to be taken 
during or after formal hearings or investigations. These exceptions are reserved 
for Division 2’s consideration. The Board may, and does, certify to Division 2 
any matter which in the Board’s judgment should be passed upon by that 
Division or the Commission. 

When the Board of Suspension has declined to suspend a proposed tariff or 
gchedule, or any part thereof, any protestant may file in writing (telegram is 
sufficient) a petition (appeal) for reconsideration by the designated Appellate 
Division, provided it reaches the Commission not later than 4 p.m. of the second 
workday prior to the effective date of the tariff or schedule in question. Peti- 
tiers must give telegraphic notice to the respondents. As no replies are 
contemplated under this rule, petitioners are expected, except in unusual circum- 
stances, to rely upon information previously filed with the Board of Suspension. 
It is apparent that, for this appeal procedure to be practical, the Board of 
Suspension must act initially 2 or more days prior to the effective date of the 

tariff or schedule. 

The consideration of such appeals is designed to Division 2, acting as an 
appellate division. When so acting, it has authority to sustain, reverse, or 
modify the action of the Board. Decisions of the Appellate Division are ad- 
nministratively final and not subject to review by the Commission. 

When, however, the Board of Suspensions has entered an order (to suspend 
and investigate, or to investigate) petitions for reconsideration of such orders 
may be filed by any interested party within 20 days after the date of service 
of the order, and replies to the petition may be filed within 20 days after the 
petition is filed with the Commission. Consideration of these petitions for re- 
consideration is also assigned to Division 2, acting as an appellate division. 

When the Appellate Division has denied a petition seeking a reversal, change, 
or modification of an original determination by the Board, any further petition 
for reconsideration by the same party upon substantially the same grounds will 
not be entertained. If, however, upon consideration of a petition for recon- 
sideration, the Appellate Division reverses, changes, or modifies the previous 
determination of the Board, a further petition may be filed by any party to the 

g adversely affected by the decision of the Appellate Division within 

days after the date of service of the Appellate Division’s decision or order, 

and the petition will be considered and disposed of by the same Appellate Di- 
vision Which passed upon the initial petition. 


FOURTH SECTION BOARD 


This is another board of employees created pursuant to section 17 of the 
act. It consists of three Board members, one of whom is the Chairman. Un- 
der its delegation of authority, this Board is authorized to consider matters 
Mlating to, and relief from, the long-and-short-haul and aggregate-of-inter- 
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mediate rate provisions of section 4 of the act, except (1) proceedings made the 
subject of formal hearing, (2) matters prompted by an order or req 

of the Commission or a division thereof, or (3) matters arising from 
increase proceedings. These exceptions are reserved for consideration by Di. 
vision 2. The Board may, and. does, certify to Division 2 any matter which 
in the Board’s judgment should be passed upon by that Division or the Com. 
mission. 

Orders of the Fourth Section Board indicating the action taken on applica. 
tions for fourth section relief are entered and are effective on the same day 
on which the Board acts in the matter, and no provision is made, therefore, 
for emergency appeals such as exists in connection with the “no suspend” aq 
tions of the Board of Suspension. However, petitions for reconsideration ot 
(to vacate, modify, or change) orders of the Fourth Section Board 
filed by any interested party, and the procedure is the same as already de 
scribed in regard to orders of the Board of Suspension, that is, the petition mug 
be filed within 20 days after the date of service of the order, and replies are dye 
20 days after the petition is filed with the Commission. Division 2, acting ag 
an appellate division, is assigned the consideration of these petitions. 

When the Appellate Division has denied a petition seeking a reversal, 
or modification of an original determination by the Fourth Section Board, the 
procedure is the same as related in connection with the Board of § 
that is, further petitions by the same party upon substantially the same grounds 
will not be entertained, but if the Appellate Division has reversed, changed, or 
modified the previous determination of the Board, a further petition may bg 
filed by any party to the proceeding adversely affected by the decision of the 
Appellate Division within 30 days after the service of the Appellate Division's 
decision or order. Such further petition will be considered and disposed of by 
the same Appellate Division which passed upon the original petition. 







COORDINATED ACTIONS 


When, in respect of the same tariff provisions, petitions for suspension anj 
applications for fourth section relief are being considered by the Board of Sus 
pension and the Fourth Section Board, respectively, the actions of the two 
Boards are coordinated and the decisions of both Boards are released simul. 
taneously. If the rate adjustment is suspended by the Board of § 
the Fourth Section Board withholds relief, and the fourth section application 
is assigned for hearing along with the investigation and suspension proceeding 

In a few instances, however, it has happened that rates have been suspended 
for which fourth section relief has been granted. This has occurred because the 
granting of fourth section relief was coordinated with the Board of Suspension’s 
action in declining to suspend the protested schedules, whereas the suspension of 
the schedules resulted from the subsequent reversal by appellate division 2, 
appeal, of the original action of the Board of Suspension. 

If both Boards are considering the same tariff provisions, and either Board 
concludes that the matter is one that is reserved to or should be certified to 
division 2 for action then the other Board also will reserve or certify its matter 
for action by the division. 


INITIAL ACTION BY DIVISION 2 


In those instances where petitions or requests for suspension relates to (1) 
general increases in a rate territory or region, or of wider scope, or (2) wher 
the schedules or tariffs were filed in purported compliance with a division or 
Commission order, or (3) where the Board of Suspension has certified the matter 
to the division, division 2 has been delegated the authority either (1) 
decline to suspend, (2) to enter an order of investigation, or (3) to enter al 
order of investigation and suspension, either on its own motion or on petition. 
It also has authority to institute rate investigations ancillary to such investiga 
tions or such investigtaion and suspension proceedings. Further, division 2 has 
authority to vacate or discontinue orders in proceedings instituted by division 2, 
division 2 acting as an appellate division, or the Board of Suspension, whereit 
respondents have canceled the matter under investigation or suspension, except 
in those instances where authority has been delegated to the Board of Suspension. 

When the protested matter is such that under the rules it is reserved to or 
certified to division 2 for initial consideration, and the division declines # 
Suspend, appeals have been considered by the entire Commission if time per 
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pefo effective date of the tariff. If in initial consideration divi- 
2 has tometer the schedules, petitions for reconsideration of its order are, 
po considered and granted by the Division, considered by the Commission. 


CRITERIA IN CONSIDERING SUSPENSION 


rincipal allegations advanced in petitions for suspension are that the 

wrtested ules are unjust and unreasonable, unjustly discriminatory, un- 

duly preferential or prejudicial, violate the long-and-short-haul or aggregate-of- 

ate provisions of section 4 of part I, or will constitute a destructive 

tive practice. All of these, of course, relate to the prohibitions in the 

tional transportation policy. 

“ ne ees full and are consideration is given to all of the representations 

of the protestants, whether they are competing modes of transportation, shippers, 

receivers, or other parties claiming to be adversely affected. Similar considera- 

tion is also given to the statements submitted by the proponent carriers, and any 

interests in justification of the proposal. The complexities involved 

in these situations make it impossible to devise any fixed, general formula for 
ng whether any particular protested schedules are lawful. , 

Although there are many factors to be considered, it does not necessarily 
follow taht all of the factors are essential to the disposition of each and every 
ase. For example, in connection with motor carriers it is at times (but not 
gnerally) necessary to give consideration to whether they hold the necessary 
guthority to perform the service covered by the protested adjustment. If 
authority is lacking, the schedules are suspended. Similarly, schedules are 

if they are violative of a Commission order or decision. 

Where increased rates are involved a predominant element is whether the 
rates are too high as measured by earnings and other factors. In connection 
with general increases the financial condition and needs of the carriers, as a 
group, are given considerable weight. As to rates protested by shipping inter- 
ests itis often necessary, in addition to the measure of the rate, to give careful 
consideration to allegations of undue discrimination, preference, and prejudice. 

Since the war, most of the changes in freight rates and charges, except for 

increases, have been reductions. The great majority of the protests 
rate reductions come from the carriers. Practically all of such protests 
allege that the reduced rates are unjust and unreasonable in that they are below 
a compensatory level, but not infrequently they also allege that the proposal 
isnot compelled by competition and would constitute a destructive competitive 


One of the most important factors, and one that is applied in almost every case 
where reduced rates are under consideration, is whether or not the proposed 
rates are compensatory. At one extreme, the proponent may propose so-called 
back-haul rates unrelated to costs on the theory that any rate is compensatory 
which contributes some revenue toward defraying the expense of what other- 
wise would be an empty return movement. On the other hand, protestants or 
others may rely upon average costs of transporting all traffic in a territory or 
region to establish that a proposed rate is unprofitable, whereas the assailed 
rate may apply on particular traffic, or between points, or over routes, for which 

is shown, or for which we know from long experience, that the costs are well 
telow the general average. In reaching a conclusion concerning the compen- 
tatory nature of reduced rates, consideration also is given to car-mile, truck-mile, 
and ton-mile earnings. 

, the compensatory nature of rates is not the sole test of their law- 
fulness, If it were, the Commission would be unable to consider the relation- 
thip of rates, not only between competing carriers, but also between competing 
shippers and localities, to prevent undue discrimination, or preference and 
prejudice, which otherwise may result. 

y, a protesting carrier attempts to support an allegation that re- 
duced rates proposed by a competitor constitute a destructive competitive prac- 
tice by merely comparing the proposed rates with its own. The possible diver- 
tion of some traffic from protestant does not necessarily establish that the 
Mactice would be destructive. On the other hand, apart from the possible 

of traffic from protestant, consideration must be given to the possi- 
that such proposals might result in destruction of a service contrary to 
theprovisions of the national transportation policy. 

tion also is given to many additional factors, including but not 
limited to the transportation characteristics of the commodity under consid- 
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eration; the effect of the proposed rates upon the rate structure in the 
general territorv, and whether the rates are designed to regain traffic f or 
forestall diversion of traffic to, private carriage, bearing in mind at all times 
the declared policy of the Congress as expressed in the act and the national 
transportation policy. The ultimate purpose of such consideration, of 

is to determine, based upon the presentation made in each particular 
whether or not the operation of the schedules should be suspended pending 
investigation upon a formal record. 

In this regard, it is important to note that suspension of proposed schedules 
is not a decision that they are unlawful; it is, in substance, merely an indi- 
eation that we are sufficiently in doubt concerning the lawfulness of the sched- 
ules that we believe their operation should be deferred until their lawfulness 
has been determined in a formal investigation of the matter. 





DISCUSSION OF INVESTIGATION AND SUSPENSION No. 6752, NEWSPRINT Paper 
BRITISH COLUMBIA TO PAcIFIC CoAST POINTS AND FouRTH SECTION OrbeER No, 
18667, NEWSPRINT PAPER F'20M British COLUMBIA TO CALIFORNIA 


This statement is submitted in response to inquiries relating to the manner 
in which the Commission disposed of investigation and suspension No. 6752 and 
a related fourth section proceeding. 

On March 22, 1957, rail carriers filed with the Commission reduced rates on 
newsprint paper from Duncan Bay and Powell River, British Columbia, Canada, 
to destinations in California. These rates were scheduled to become effective 
May 1, 1957, and were to apply over a route which embraced the lines of the 
Great Northern Railway Co., the Western Pacific Railroad Co., the Atchison, 
Topeka & Santa Fe Railway Co., and connecting lines. At the same time the 
earriers sought fourth section relief to maintain the existing higher rates from 
intermediate origins in Washington and Oregon. The route over which these 
rates were to apply will be designated as the Bieber route. 

On April 2, 1957, another group of rail carriers filed reduced rates on the 
same commodity from and to the same points. These rates were scheduled to 
become effective May 5, 1957, and were to apply over the lines of the Great 
Northren, the Southern Pacific Co., Union Pacific Railroad Co., the Santa Fe, 
and connecting lines. This group of carriers also sought fourth section relief 
to maintain higher rates from intermediate origins in Washington and Oregon, 
This route will be referred to as the Black Butte route. 

Also on April 2, 1957, still another group of carriers filed reduced rates on 
this commodity from and to the same points, as well as from intermediate ori- 
gins in Washington and Oregon. These rates were to become effective May 5, 
1957. They were to apply over the lines of the Northern Pacific Railway Co, 
and the Southern Pacific. This route will be called the Portland route. Carrier 
parties to this adjustment did net seek fourth section relief as they intended to 
apply the reduced rates from intermediate origins in Washington and Oregon. 

The proposed rates from and to specific points, regardless of which of the 
three routes via which a shipment might move, were all on the same level, As 
noted, the rates applied for a joint water-rail movement. Movement from the 
points of origin in Canada to Vancouver, British Columbia, was to be via a 
foreign barge line. From Vancouver shipments were to move by rail carrier 
over any of the three routes described above. 

The proposed rates were protested by various port interests, a trucking con- 
cern, and two water carriers—Coastwise Line and Olympic-Griffiths Lines, Ine. 
Of the water carriers, the former assumed a more active participation in the 
subsequent proceedings before the Commission and the courts. 

The rail carriers disclosed that appreciable quantities of newsprint were mov- 
ing by foreign water carriers from points in Canada to California destinations. 
It was also developed that Coastwise’s participation in the movement of this 
traffic from Canadian points was limited. It appeared, however, that the pro- 
tecting water carriers handled substantial quantities of newsprint from points 
in Washington and Oregon destined to California points. It was apparent that 
the main threat to the protesting water carriers was the reduced rates over the 
Portland route since over this route the rail carriers did not seek fourth section 
relief to maintain higher rates from intermediate origins in Washington and 
Oregon, As indicated, it was from the latter origins that Coastwise and Olympic 
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substantial tonnages. Nevertheless, both carriers protested the reduced 

over all three routes. ; ! bh kk 
‘jhe petitions for suspension and the related fourth section applications were 
py the Board of Suspension and the Fourth Section Board to Division 2 
sition. This procedure permits appeal to the entire Commission, and 
jg generally followed when the issues are of general transportation importance. 
Cost data indicated that all the reduced rates exceeded out-of-pocket costs. 
To San Francisco from Portland and Seattle the reduced rates exceeded fully 
puted costs, but not from Vancouver. To Los Angeles the reduced rates 
from Portland exceeded fully distributed costs, but not from Seattle and Van- 


By shipper objected to the proposed reduced rates. 

' Division 2, on April 30, 1957, declined to suspend the proposed rates and 
nted fourth section relief. Coastwise and Olympic appealed, and the entire 

Commission on April 30, 1957, upheld the Division. The same carriers petitioned 

for reconsideration of the failure to suspend, but the petition was denied by the 

Commission on May 2, 1957. d a 

Also on April 30, 1957, Coastwise secured a temporary restraining order 

inst the Division’s order granting fourth section relief. The court order 
had no effect on the rates over the Portland route since these rates conformed to 
the fourth section. The Commission, by Chairman Clarke, on May 6, 1957, in 
deference to the court order, suspended the grant of fourth section relief. In 
the meantime, on May 4, 1957, Coastwise secured a second temporary restraining 
order directing the Commission to suspend the rates over the Portland route, 
hich rates conformed to the fourth section. The Commission, by an order 
issued by Chairman Clarke on May 5, 1957, complied with the court’s directive. 
The latter order carried an expiration date of May 7, 1957, and accordingly, 
on May 6, 1957, the entire Commission suspended these rates for the duration 
of the temporary restraining order. 

The rail carriers on May 6, 1957, filed reduced rates from intermediate ori- 
gins on the Bieber and Black Butte routes in order to remove the unauthorized 
fourth section departures created when the Commission by its order of May 6, 
1957, issued in obedience to the court order of April 30, 1957, suspended the 
grant of fourth section relief. These rates were scheduled to become effective 
June 5, 1957. However, on May 8, 1957, the rail carriers sought special per- 
mission to publish the rates on 1 day’s notice. The Commission, by Commis- 
sioner Tuggle, on May 9, 1957, granted special permission to make the rates 
effective on not less than 3 days’ notice, but not earlier than May 15, 1957. On 
May 10, 1957, Coastwise petitioned for reconsideration of Commissioner Tuggle’s 
order. The request was denied by Division 2 on the same day. 

On May 13, 1957, protestants filed petitions urging that the Commission sus- 
pend the rates which had been filed to clear the fourth section over the Bieber 
and Black Butte routes. The entire Commission concluded not to suspend on 
May 13, 1957. Protestants’ petition for reconsideration was denied May 14, 
1957. Also on May 14, 1957, Coastwise secured a third restraining order. The 
same day the Commission, in deference to the directive of the court, ordered 
that the schedules cited in the court order be suspended. It was subsequently 
determined that the Commission’s order of May 14, 1957, which was issued to 
comply with the court order and which suspended only the tariff items listed in 
that order, failed to specify the correct tariff items so as to bring about suspen- 
sion of the reduced rates from intermediate origin points on the Bieber route. 
Subsequently. however, the rail carriers agreed to cancel the rates from inter- 
nediate origins over this route. 

As a result of the court orders and the suspension orders issued pursuant 
thereto by the Commission, and the cancellation by the rail carriers of the 
rates from intermediate origins on the Bieber route, the following rate situa- 
tion developed: (1) Rates over the Portland route which contained no fourth 
section departures were completely suspended and (2) rates from the British 
Columbia origins over the Bieber and Black Butte routes were in effect, but 
the rates from intermediate origins over those routes were suspended. 

On July 11, 1957, the U.S. District Court for the Northern District of Cali- 
fornia, Southern Division, dismissed the temporary restraining orders. The 
court held that it was without jurisdiction to review the discretionary action 
of the Commission under section 15(7) in declining to suspend carrier made 
rates since the plaintiff had not exhausted its administrative remedies, It was 
further held that on the evidence presented there was no reason to conclude 
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that the Commission’s decisions were other than an informed and well-founded 
exercise of discretion. Thereafter, on July 17, 1957, the Commission y ; 
the suspension orders and the rates became effective from British Columbia 
origins over the Portland route and from intermediate origins over all r 
The power to suspend reduced rates is a discretionary administative Dower. 
not unlike the power of a court to issue temporary injunctions. Here, the pro. 
posed rates did not appear to the Commission as being unlawful in any 
and accordingly they were not suspended. This, however, in no way Prejudices 
the right of any party who feels himself aggrieved to file a formal complaint with 
the Commission and have his rights adjudged after a full and complete hearing, 


(Whereupon, at 5:25, the subcommittee adjourned to reconvene at 
9 :30 a.m., Monday, June 22, 1959.) 


MA 
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MAJOR ADMINISTRATIVE PROCESS PROBLEMS 
(Securities and Exchange Commission) 


MONDAY, JUNE 22, 1959 


House or REPRESENTATIVES, 
SpectaL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 
The special subcommittee met at 9:30 a.m., pursuant to adjourn- 
ment, in room 1334, House Office Building, Hon. Walter Rogers 


Ptr sted of Texas. The Legislative Oversight Subcommittee will 
come to order for a panel discussion of the four topics previously an- 
nounced by the chairman, the Honorable Oren Harris. 

I think it would be the proper order this morning, in order to ex- 

ite the hearing, to have the members of the panel first identify 
themselves, commencing, Mr. Gadsby, with you. If you would, iden- 
tify yourself for the record. Then those members who are here with 
ou from the Commission should be identified. After that we will 
lt those gentlemen on your left identify themselves and then those on. 


your right. 
MEMBERS OF THE PANEL 


SECURITIES AND EXCHANGE COMMISSION REPRESENTATIVES: 
EDWARD N. GADSBY, CHAIRMAN; ROBERT N. HISLOP, HEARING 
EXAMINER; THOMAS G. MEEKER, GENERAL COUNSEL; AND 
BYRON D. WOODSIDE, DIRECTOR, DIVISION OF CORPORATION 
FINANCE 


PRACTICING ATTORNEYS: JEROME M. ALPER, WASHINGTON, D.C. ; 
GEORGE A. BROWNELL, NEW YORK; RALPH H. DEMMLER, PITTS- 
BURGH; DAVID S. HENKEL, NEW YORK; JULIAN M. MEER, 
DALLAS, TEX.; AND JAMES SHEEDY, CLEVELAND, OHIO 


INDUSTRY REPRESENTATIVES: VINCENT L. BRODERICK, GENERAL 
COUNSEL, NATIONAL ASSOCIATION OF INVESTMENT COMPANIES, 
NEW YORK; JAMES A. FARMER, A.T. & T.. NEW YORK; EDWARD 
¢. GRAY, EXECUTIVE VICE PRESIDENT, NEW YORK STOCK EX- 
CHANGE, NEW YORK; EDWARD T. McCORMICK, PRESIDENT, 
AMERICAN STOCK EXCHANGE, NEW YORK; DORSEY RICHARD- 
§0N, PRESIDENT, THE ONE WILLIAM STREET FUND, INC., NEW 
YORK; AND JOSEPH E. WELCH, EXECUTIVE VICE PRESIDENT, 
WELLINGTON FUND, INC., PHILADELPHIA 


Mr.Gapssy. Very well, Mr. Chairman. 
My name is Edward N. Gadsby, of Massachusetts. I am Chair- 
man of the Securities and Exchange Commission. I have with me, 
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on my right, Mr. Thomas G. Meeker, my General Counsel. I algo 
have Mr. Byron Woodside, who was detained coming in, the Directoy 
of our Division of Corporation Finance, and Mr. Hislop, rep i 
the hearing examiners. I also have other members of this stat 
here. Iam aloneas far as the Commission is concerned. 

Mr. Rocers of Texas. Other members outside of those with you on 
the panel ? 

r.Gapssy. Yes, sir. 

Mr. Rogers of Texas. Beginning with you, Mr. Alper, if you will, 
identify yourself for the record. 

Mr. Aurer. My name is Jerome M. Alper. I am a practicing at. 
torney in Washington, D.C. 

Mr. Rogers of Texas. Please give your address. 

Mr. Auprr. Pennsylvania Building. It is Washington, D.C, 

Mr. Brownetu. My name is George A. Brownell. I am a member 
of the New York bar. My office is at 15 Broad Street, New York City. 

Mr. Demmurr. My name is Ralph H. Demmler. I am an attorney 
in Pittsburgh, Pa., with offices in the Union Trust Building. 

Mr. Henxet. My name is David S. Henkel. I am an attorney in 
New York. My address is 48 Wall Street. 

Mr. Meer. I am Julian M. Meer. My address is Murph -Hill, 
Dallas Building, Dallas, Tex. I am a pragicing attorney in Dallas 

Mr. Surepy. My name is H, James Sheedy. 1am from Cleveland, 
Ohio, a practicing attorney. My address is Union Commerce Build- 
ing, Cleveland, Ohio. 

Mr. Rogers of Texas. Mr. Broderick? 

Mr. Bropertck. My name is Vincent L. Broderick, general counsel 
for the National Association of Investment Companies, with offices 
at 61 Broadway, New York. 

Mr. Farmer. James A. Farmer, general attorney, American Tele- 
phone & Telegraph Co.; offices at 195 Broadway, New York. 

Mr. Gray. | am Edward C. Gray, executive vice president of the 
New York Stock Exchange, 11 Wall Street, New York, N.Y. 

Mr. McCormick. Edward T. McCormick, American Stock Ex- 
change, 86 Trinity Place, New York. 

Mr. Ricuarpson. Dorsey Richardson, president of the One Wil- 
liam Street Fund, 1 William Street, New York, N.Y. 

Mr. Wetcu. Joseph E. Welch, executive vice president, Welling- 
ton Fund, 1630 Locust Street, in Philadelphia. 

Mr. Rocrrs of Texas. Thank you, gentlemen. We are very happ 
to have you here this morning. I hope we can move along very . 
ily. If we do not conclude this morning, of course, we will try to 
carry on this afternoon. I do not know just exactly what the pro- 
gram will be, but we do hope to finish this today and remain on 
schedule. 

At this time I call attention to the fact that there has previousl 
been offered for the record a list of the names and addresses of 
of the panelists who, in onse to the invitation of the Special Sub- 
committee on pawn Bey will attend and participate im 

“Revised Out- 


our discussion meetings. This list, together with the 

line of Proposed Panel Discussion,” containing a schedule’ of ‘the 
meetings, which was sent to each of the panelists, will be rep 

at the end of the printed record for ready reference purposes. 


Bfes 


ie 


i 
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Before any statements are made, without objection, the record will 
at this time the memorandum in response to the letter dated 
June 4, 1959, from the Honorable Oren Harris, chairman of the Com- 
mittee on Interstate and Foreign Commerce, the Special Subcommit- 
islative Oversight, House of Representatives, under date 
of June 19, 1959, from the Securities and Exchange Commission, to- 
with attachments, and with the organizational chart, 
That will be included in the record. 
(The material referred to follows:) 


SECURITIES AND EXCHANGE COMMISSION 


Memorandum in response to the letter dated June 4, 1959, from the Honorable 
Harris, chairman of the Committee on Interstate and Foreign Commerce 
and the special Subcommittee on Legislative Oversight, House of Representa- 


tives. 
MEMBERS OF THE COMMISSION 


The Commission is composed of 5 members, not more than 3 of whom may be 
members of the same political party. They are appointed by the President, with 
the advice and consent of the Senate, for 5-year terms, the terms being staggered 
go that one expires on June 5 of each year. Pursuant to Reorganization Plan 
10 of 1950, the Chairman is designated by the President. The members of the 
Commission are: 


Term 

erpires 

June & 

Bdaward N. Gadsby of Massachusetts, Chairman____-_-____-__--__________ 1963 
nnnmrnmet CPNPICK OF OGTTTOr Tn cere erregieeeengeea 1962 
i a ea ie eA Pct A ose t ge as I M 1960 
SE UN, acs acer eeenemresieunpame seb aaieo mean 1964 
RE le te ct a ih 1961 


NUMBER OF PERSON NEL—-AMOUNT OF APPROPRIATION 


Attachment A shows the average employment in the Commission as well as 
the budget estimates of the Commission, the recommendations of the President, 
the appropriation actions of the House of Representatives, the Senate and the 
House-Senate conferees and the appropriations for the fiscal years 1949 through 
1959, and the actions to date for fiscal 1960. 


TOTAL NUMBER OF HEARING EXAMINERS 


The Commission has five authorized hearing examiner positions. Three posi- 
tions are filled by hearing examiners on the Commission’s staff, one position is 
filled by the full-time reimbursable loan of a hearing examiner from the Na- 
tional Labor Relations Board, and one position is vacant. 

It is planned to fill the vacancy, which was established in the third quarter 
of the current fiscal year, as soon as the Civil Service Commission acts on the 

ion’s recommendation for reallocating its hearing examiner positions 
from GS-14 to GS-15. 


WORKLOAD 


In recent years there has been a continuing and unparalleled surge of inter- 
est and activity in the Nation’s securities markets. This upward trend has 
been accompanied by an increasing workload under all major Commission pro- 


grams. 

Attachments B, C, and D state the workload of the Divisions of Corporation 
Finance, Trading and Exchanges and Corporate Regulation for the fiscal years 
1957 and 1958, together with a comparison for the 10-month periods ending 
April 30, 1958, and April 30, 1959. These attachments include statistics on the 
Work performed by the Commission’s 17 regional and branch offices in conjunc- 
tion with the appropriate division’s in the headquarters office. 

ent E shows the number and rate of disposition of administrative 
proceedings, by category, pending at the beginning of the year, opened and 
closed during the year, and pending at the end of the year for fiscal 1957, 1958 
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and 1959. (The figures for 1959 reflect actual workload to June 16 ang pro- 
jections to June 30.) 

Several charts have been prepared which depict graphically some of the in- 
creases in the Commission’s workload and some of the revisions in wor 
estimates made necessary by the increase in activity in the capital markets, 

Chart 1, for example, shows the number of securities investigations openeg 
and closed in fiscal years 1954, 1957, 1958 and the first 10 months of fisca] 
together with the Commission’s estimates for the entire 1959 fiscal year and for 
1960. These investigative cases are of two types: preliminary investigations and 
docketed cases. A preliminary investigation is one of limited scope and may be 
based upon a complaint, a broker-dealer inspection, or some other proceeding. If 
the preliminary investigation indicates that a violation has occured the matter 
is converted to a docketed case, which is more formal, complex and time- 
consuming. 

As indicated in chart I, the Commission originally estimated that 570 and 
675 investigations would be closed during fiscal 1959 and 1960, respectively. Ip 
place of the 1959 estimate of 570 closed investigations, the present reduced objec. 
tive is 455. The reason for this is a pronounced tendency for the proportion of 
docketed cases to increase. The upward trend in the number of these complicated 
and time-consuming investigations during the past 18 months has given the Com- 
mission considerable concern. Specifically, 75 percent of all investigations Opened 
for the 10 months ending April 30, 1959, represented full-scale investigations 
as compared to 64 percent during the 10-month period ending April 30, 1958, 

For 1960, the original objective of closing 675 investigations has been lowered 
to 525. This adjustment has been made necessary by the reduction of the 
Commission’s budget estimates in the independent offices appropriation bill for 
1960 as passed by the House of Representatives. This reduction would cance} 
55 positions, 17 of which the Commission had hoped to allocate to securities 
investigations. On the other hand, there is little doubt that the upward trend 
in investigations opened will continue in fiscal 1960. 

Chart II shows the number of criminal cases developed by the Commission, 
and the number of defendants involved, for the fiscal years 1951 through 1958 
and for the first 10 months of fiscal 1959. During this 10-month period, 4 
criminal cases, involving approximately 190 defendants, have been referred to 
the Department of Justice. These 10-month figures represent about the same 
number of cases and defendants that the Commission referred to the Depart- 
ment of Justice during the 1957 and 1958 fiscal years combined. 

Chart III shows the number of administrative proceedings to deny or revoke 
registration of brokers and dealers during fiscal years 1952 through 1958, to- 
gether with the estimates for 1959 and 1960. For the first 10 months of fiscal 
1959, 87 such administrative proceedings were instituted by the Commission 
and the original estimates of 90 for the entire 1959 fiscal year and for fiscal 1960 
have been revised to 100 for each year. 

Chart IV shows the number of injunctive actions instituted by the Commis- 
sion during the fiscal years 1951 through 1958 and during the first 10 months 
of fiscal 1959. From July 1, 1958, through April 30, 1959, 48 civil injunctive 
actions, involving 306 individual defendants, were authorized by the Com- 
mission. This total of 306 defendants represents about the same number of 
defendants involved in injunctive actions instituted during the 5-year period 
ending June 30, 1955. 

Chart V shows the composite picture of the Commission’s workload incident 
to registration statements filed during the fiscal years 1951 through 1958 and the 
original and revised estimates for 1959 and 1960. The original estimate of 985 
registration statements for fiscal 1959 has been increased to 1,100. It is esti- 
mated that 1,200 registration statements will be filed in 1960. 

As indicated in chart VI, the investment company industry has experienced 
a dramatic growth in recent years. For example, at the close of fiscal 1054 
there were 387 registered investment companies as compared to 453 at the close 
of fiscal 1958. During the first 10 months of fiscal 1959, an additional 59 com- 
panies have been registered. The estimated market value of assets of regis- 
tered investment companies increased from $8.7 billion to $17 billion between 
July 1954 and July 1958, representing an increase of almost 100 percent in 4 
years. The National Association of Investment Companies estimates that there 
were approximately 4,100,000 shareholder accounts in member investment com- 
= as of March 31, 1959, an increase of approximately 1 million accounts in 21 
months. 


iitie 
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Chart VII shows the corporate reorganization workload under chapter X 
of the Bankruptcy Act for the fiscal years 1951 through 1958 and the original 
and revised estimates for fiscal years 1959 and 1960. It is expected that such 
matters will increase by 10 to 15 percent in 1960. These reorganization pro- 
coedings involve intricate legal and financial studies before the staff can make 
suitable recommendations to the Commission. The proceedings themselves are 
extremely complicated and technical and often require several years to complete. 
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ATTACHMENT B 


Actual workload statistics for fiscal years 1957 and 1958 and comparison for 1h. 
month period ending Apr. 30, 1958 and 1959 


DIVISION OF CORPORATION FINANCE 


Workload item 


Securities Act of 1933: 
Registration statements filed 
Small offerings exempted: 
Regulation A notifications 
Regulation B offering sheets 
Trust Indenture Act of 1939: Indentures filed for 
qualification 
Securities Exchange Act of 1934: Appli 
for registration of securities on exc 
Investment Company Act of 1940: New investment 
companies registered 
ne Preliminary proxy statements 


Interpretative letters received and answered, all acts_- 
Securities Exchange Act of 1934: 
Annual reports (form 10-K, etc.): 
Pending at beginning of year 
Filed during the year 
Examined during the year 
Pending at end of year 
Semiannual reports (form 9-K): 
Pending at beginning of year 
Filed during the year 
Examined during the year 
Pending at end of year 
Current reports (form 8-K): 
Pending at beginning of year 
Filed during the year 
Examined during the year 
Pending at end of year 
Investment Company Act of 1940: 
Annual reports (form N-30A-1, etc.): 
Pending at beginning of year 
Filed during the year 
Examined during the year 
Pending at end of year 
Quarterly reports (form N-30B-1): 
Pending at beginning of year 
Filed during the year 
Examined during the year 
Pending at end of year 
Reports to stockholders under section 30(d) 
(containing financial statements): 
Pending at beginning of year 
Filed during the year 
Examined during the year 
Pending at end of year 
Sales literature of investment companies: 
Pending at beginning of year 
Filed during the year 
Examined during the year 
Pending at end of year 
Ownership and transactions reports of officers, di- 
rectors, and principal holders of equity securities: 
Filed and examined during the year (no carryover) - 


Securities Act of 1933: 
(1) Stop-order proceedings: 
Pending at beginning of year 
Instituted during year 


Subtotal 
Closed during year 


Pending at end of year 


10-month period 
ending Apr. 30— 


pe 
3# 


mes 


ons 3s 
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Actual workload statistics for fiscal years 1957 and 1958 and comparison for 10- 
month period ending Apr. 30; 1958 and 1959—Continued 


DIVISION OF CORPORATION FINANCE—Continued 








Percent 
ending Apr. 30— of in- 
i caimansdheaatintaecnibensi ical 
Fiscal Fiscal or (de- 
Workload item 1957 1958 crease) 
(col. 3 
1959 1958 jcompared 
with 
col. 4) 
(1) (2) (3) (4) (5) 
sien isinnseniiihlsntnsaieosiienenielikigtisiengisdipaenit-scseshgiguendl AiMiaLochd daemtaae 
securities Act of 1933: 
(2) orders: 
ending at beginning of year--.........-- 20 25 2% 25 
Instituted during year.................-. 132 88 54 62 (13) 
st acct Bi 152 113 80 87 (8) 
Closed during year --........-.-.-..----- 127 87 52 62 (16) 
Pending at end of year_................ 25 26 28 25 12 
(3) Examinations: 
Pending at beginning of year. .........-- 1 1 1 a 
Instituted during year_................-- 3 5 4 Oe 
Ee 4 6 5 O tn odeden 
ON es ee 3 5 1 5 (80) 
Pending at end of year................. 1 1 4 0 400 
(4 Investigations (formal and informal): 
Pending at OP SR ictcenscsxte 0 9 14 9 56 
Instituted during year_.................- 15 16 6 13 (54) 
ic dkepcbnintbmineindatsndaneaans 15 25 20 22 (9) 
| eee 6 11 5 11 (55) 
Pending at end of year_...............- 9 14 15 11 36 
Securities Exchange Act of 1934: 
(1) Investigations and injunctions sec. 21(a): 
Pending at beginning of year---.........- 1 7 19 7 171 
Instituted during year_.................- 13 18 12 15 (20) 
a dit sctebba tap didi taninedicckintye 14 25 31 22 41 
Closed during year. -...................- 7 6 5 6 (17) 
Pending at end of year_................ 7 19 26 16 63 
(2) Terminations of registration sec. 19(a) (2): 
Pending at end of year__............-..- 0 7 s 7 14 
Instituted during year._................- 7 2 5 2 150 
SND in ab baddéuhadeccstcuiabbecsece 7 9 13 9 44 
IE CRN OS ws en ce adiieanunaatiin 0 1 6 0 600 
Pending at end of year_..............-- 7 5 7 9 (22) 





ss 
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ATTACHMENT C 


Actual workload statistics for fiscal years 1957 and 1958 and. comparison for 10. 
month period ending Apr. 30, 1958 and 1959 Zs . 


DIVISION OF TRADING AND EXCHANGES 






10-month period 


ending Apr. 30— Pereant 


of in- 


Workload item 





— — 


Investigations of violations of the securities acts: 
Pending at beginning of period. ...............-. 
Opened during périod.-..-.....--...-.-...4...... 


i ietntencscacnscussveisusevaipueessnbon 


Pending at end of period. .................-.-. 


Administrative proceedings to deny or revoke regis- 
— of brokers and dealers or to expel from 
Pending at beginning of period. ................. 
Cases opened during period................-..... 


I ois ns cerhwcicaeceepecueae 


Pending at end of period. .............-....... 


Review of broker-dealer inspection reports: 
Inspections eu review in home office at 


SUN titidc sins icknins ack cine eaehi coke 
I inet Bin ceccadiesnis oastnckcpdemaaoellic mcidhenien gs 


Pending review in home office at end of period. 
Application for broker-dealer registration: 
Applications on hand at beginning of period. ---- 
Applications received during period_...........- 


Oe  , 





aa lications pending at end of period. .......... 
of broker-dealers registered. ..............-.- 


eg ey * —— of een 
ending at beginning of period__...............- 
Roosivea TT POTN a5 cecdadicsnante 


I oC fen, aa fue wong gnc aeeaie 


Pending at end of period---...................- 


Applications for registration of investment advisers: 
Applications on hand at beginning of period_-...- 
Received during period................--......-. 











Pending at end of period. -_-_.......-..........- 
Number of investment advisers registered. .......... 


Amendments to registration of investment advisers: 


Pending at beginn PUT UOG.. Sen cwsen wig ane 
oe ee ea la 


23/82) 8s 
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Actual workload statistics for fiscal years 1957 and 1958 and comparison for 10- 
month period ending Apr. 30, 1958 and 1959—Continued 
DIVISION OF TRADING AND EXCHANGES—Continued 
_ 


10-month period Percent 
ending Apr. 30— of in- 




















bes Sarre crease 
Fiseal Fiscal or (de- 
Workload item 1957 1958 crease) 

(col. 3 

1959 1958 j|compared 
with 
col, 4) 
(1) (2) (3) (4) (5) 

a TCC ~ te oe ee ee 

violations: 

Securitiee “nications Se ae 3, 262 3, 475 3, 062 2, 801 9 
Communications dispatched __.__-._....--......- 1, 625 1, 633 778 1,390 (44) 
Additional items of information added to files- - - 6, 894 8, 973 7, 529 7, 259 4 
Number of persons concerning whom data is on 

EE isa dekisccosusiitmoabansnscscece 62, 624 65, 563 68, 281 65, 004 5 
EE ROOURU Oso < ocacksbhbncacnsceucenes 7 ll 5 ll (55) 
jlizing activities: 
Plans for stabilizing securities offerings examined - 610 4G4 454 407 12 
Dollar value of offerings stabilized (millions) -___- 930 655 641 478 34 
Securities issues stabilized. _...............-....- 187 114 89 92 (3) 
Stabilizing reports processed... .................. 7, dl 4, 445 3, 275 3, 768 (18) 
Deficiency letters and other correspondence with 
el Gtiic ace nodtinntpabsadisconse 1, 157 874 588 762 (23) 
Surveillance activities: 
Registered offerings (prospectuses, underwriting 
agreements, and offering plans and their 
amendments examined for proper pricing, for 
evidence of improper marketing practices, and 
for disclosure of permitted practices) !_.....__. 943 695 693 612 13 
Filings under regulation A checked for proper 
SE itidloacemtnclincamiccesaccoscasee= 919 732 689 609 13 
Other exempt offerings priced _-_................- 186 211 178 174 2 
Securities watched for manipulative activities...| 1,770 1, 838 1, 673 1, 658 1 
Trading reports, field investigations reviewed___. 69 88 27 66 (59) 
sheets received and filed..__........_- 1, 512 1, 553 1, 304 1, 297 1 
Market reports prepared for Commission use--_-. 519 546 440 443 (1) 
Securities quotations provided to staff........._- 2, 767 2, 821 3, 023 2, 401 26 
Letters of ee oe Decticsaihdinatiiomanainnial oF 104 106 81 31 
Exchange regulation activities: 
Review of pro changes in the rules and 
SE a 92 89 75 70 7 
Special studies of exchange practices and opera- 
a clan ninitdlinenwandobmumaas 12 13 13 ll 18 
Amendments, notifications, and circulars of 
OS EE 1, 850 1,718 1, 498 1, 415 6 
Applications for unlisted trading privileges 
ooo cckidicaincanadnncoscdees 80 37 58 32 81 
A for termination of registrations 
( SE ine aceeicion: 39 43 39 33 18 
Corespanden a 788 870 m7 62) Om 
ce 
Stock et statistics: 
Monthly statistical bulletins...................__ 12 12 10 TD Eiewsctence 
Weekly of stock market statistics 52 52 43 Ce itinitatwnen 
Reports on floor trading on New York exchanges.| 29, 855 34, 397 30, 650 28, 038 9 
Exchange ts on other trading activities in- 
cluding odd-lot and round-lot trading, block 
purchases and sales, and monthly summaries 
ga 1,173 1,144 938 902 4 
of put and call brokers and dealers asso- 

a aa a dials alent ninbeeabeaitvaiibund 104 104 86 88 (2) 
Inquiries for statistical data_................___. 110 128 125 121 3 
0 on broker-dealer inspectors’ work 

Tt Dintntnthinnuabpenebinatoceanta 10, 620 10, 494 7, 020 9, 000 (22) 





' Filings, less mutual funds, employees savings plans, American depositary receipts, etc., which do not 
require surveillance by this section. x 
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Actual workload statistics for fiscal years 1957 and 1958 and comparison, for 19. 
month period ending Apr. 30,1958 and 1959 


DIVISION OF CORPORATE REGULATION 






Workload item 


= 


Investment Company Act of 1940: 

Reg of new companies -_..--.-......---- 

Review of filings for compliance with regulatory 
provisions of 1940 act... ...........-----..-..--- 

Status and exemption matters_..............-..- 

Regulated transactions with affiliates and other 
activities of investment companies_._........-- 

Public and interpretive letters.................-- 


Registered investment companies: 





3g sf sz 
coo oo So 















Number at beginning of year-_........--..--...-- .0 432.0 453.0 
Number of registrations during year_...........- .0 42.0 59.0 
eee ee Oe ea amae 0 474.0 512.0 
Number of registrations terminated during year_ .0 21.0 10.0 
Number of registrations end of year _-.......-. 0 453.0 502.0 
Investment-company inspectioms--..............- . 0 9.0 13.0 
Cycle of inspections (years) ........-.-...----..-- .0 50.3 38.6 
Average number of inspections per man-year - ..- .0 7.0 7.0 
Man-yoats, Givinies. ....... ik... 20d S_ Jf... .3 8 1.1 
Man-years, regional offices............-........-.- 43 -5 8 
PR on nanat dian saadeiine ces: .5 1.3 19 


Total m 
Ch, X and XT 0 of ‘the ? National Bankruptcy Act: 
Number of reorganization petitions filed in 
tae ain obec 
Reergenlention proceedings in which the Com- 
mission participates during the fiscal year---- 
Notices of appearances in new proceedings. 
Proceedings closed_...............-.. 
Public and interpretive letters................... 
Public Utility Holding Company Act of 1935: 
Regulation of financing transactions-_.........-. 
Regulation of acquisitions of securities, utility 
LS | ee eee eee 
Regulation of intercompany loans, dividends, 
A a ae 
Examination of supervisory reports 
Exemption and status matters_- 
Proxies reviewed for violations. 
Public and interpretive letters__. 


Ssss 
BEES 


S 


ef 
hog 
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ATTACHMENT B 


Summary statistics on administrative proceedings by type of proceeding 
SECURITIES ACT OF 1933—SECTION 8(d) STOP ORDERS 

















Fiscal years 
1957 
wae a a i 
0 3 
— anew nn nn nn nnn nner nnn een eee - +--+ = 2-2 eee - 8 
chin sncwenno-conencancncceenoceneccewasececccasess ll 
(losed..------------------------------------------------------ 7 
{ Pending, June 30. .........---..-.--.---.--------------- 4 
disposition, initial order to final order: 
ay) I ME bcos oneghtineliea nian owneignll 2 
More than 3 months but less than 6................._. 2 
(ec) More than 6 months but less than 1 year.............. 1 
(@ More than 1 year.....................-----....-.....- 2 
SOR MIOGON, . «nen niivabeseugredinncsecmmage 7 
SECURITIES ACT OF 1933—SECTION 3(b)—REGULATION A 
) ) 6 17 
os -- alc, -----noos ete 9 17 
ee 15 34 
Closed.......-..-----~---------------------------------------- 8 18 
DS 6a cnnccucnectcccendndennassqnsanstnatg 7 16 
Rate of disposition, initial order to final order: 
IE G8 BOND inccnanesacpecccnqucennenenieanten 1 6 
(6) More than 3 months but less than 6................... 1 0 
x More than 6 months but less than 1 year_...........__ 2 2 
(@) Mate than 1 year. ................................-... 4 10 
GD GUNROG,. «.cnascnnnnnpithdqoniipaodaginnaieate 8 18 








iS istitisditian dncincanscecancéiiincasetumeiaman 0 7 8 

iin Lenqrascunsecantrsinagmpeaoaengeeie 8 3 6 

nce nptee Siac dep alipnials an anni wedge ddbdiesinemntiiemibsiaaenide 8 10 14 

NE TNIS 5dn sre Secs acti ccctctoctecscenssbecsceseoces 1 2 4 

YEE Se ae ee SE 7 8 10 
Rate of disposition, initial order to final order: 

RE SS ae 0 1 0 

(6) More than 3 months but less than 6__._....._......__- 1 0 0 

(c) More than 6 months but less than 1 year..........._.- 0 0 2 

IE 0 i os ia ssi is wie adicuneabie eeuiatune 0 1 2 

ren ONOOS CROOG nooo 5s sat cnuncdcdctsdepentinnnen 1 2 4 


id a issued 37 
arsenal aad ch sas co endhinahen tb a ntadicste-atmeeein tena 69 
En feb ke... nnkntdinccdimmiaintcceull 106 
cs. cetewundnnnsccnanmns 56 
I ol, ol on ha eens eles 50 

Rate of disposition, initial order to final order: 
SE”. AST Rs 14 
(0) More than 3 months but less than 6............._____- 17 
(¢) More than 6 months but less than 1 year__......._____ 19 
I rn ae aus 6 
NN 56 
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_ Summary statistics on administrative proceedings by type of proceeding—Oop, 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935—SECTIONS 5, 6, 7, 9, 10, 11), AND . 














Fiscal years 
meee, 
1957 1958 1059 
2 oe es 
EE Bc cen cancckuddiethebapaneaubykeandhnhaakenkiel 6 7 
SSSScqcssewsscs ote ss psseecescueecseswecce eecoeeneuewes 12 10 : 
NE oe roe ork ee nenncn na honmarasendpdicksaaciiee 18 — 
TI a1) cnnnieonseanh trensnssveno ICIS RDADISLENOLS ll 2 “ 
Penile Dens 00.000) 0b... nnn ictdisceccccscseesee 7 l ime 
Rate of disposition, initial order to final order: — 
ee ee 6 2 
6) More than 3 months but less than 6...............-..- 1 1 3 
(c) More than 6 months but less than 1 year.............. 2 1 3 
| RR ee 2 2 ; 
DUets COONS CIONOG nn ccscacecdccssas ll 6 lt 


INVESTMENT COMPANY ACT OF 1940—SECTIONS 3(b), 6(c), 7(4), 8(b), 35 AND 40(4) 
Sendo ER eaten —eentanniilli Belen i. 


Pending, Fale Acnaccccbdisccne dese ke Abe Sao 2054.6 
QN0G aa aces csuscs nc ceces sausscsrcswoowqseceovswewevewwssnes 


Nwi on 


PER PONG Gs oooh Sok nc nnccucndintbiewccuianinasonn 


Rate of disposition, initial order to final order: 
Ch Se DIONE OF IIB adicincn conn ccccedsuseccsceerasnssbode 
(6) More than 3 months but less than 6._..............--. 
(c) More than 6 months but less than 1 year_............. 
> DERE GO A WINE oh ob once nnn edsssstsewscosamsanedn 


-_ 


“| ber O 


Togee 08008 Gene, S. ... ... 2. cdsetewescccenen tei 





I CN OD so ahidy okn Set aidapdicetvescnccconse 1 


Rate of disposition, initial order to final order: 
rr... 1. 0 a encncdeeminentionenenanads 
(6) More than 3 months but less than 6__...........-.--.- 
(c) More than 6 months but less than 1 year_...........-- 
ep I e DN SOE... nendassesocccesececdsncs 


-ooo 
oi K.Koo 


— 


TER GE NNN, ©... hen ncnccdetvscsocensescttagl 








Peniing, Fale t..2.o58. ite ct lteavistsnGsctheh AL sd AK 0 2 2 
ares epeeeteweniererummneuanneenrsnpinicmnattninniamttictiniataly 2 1 2 
I ee icacanwesdp diieinnnkebbapibwawkeaqaretndiinsiled 2 3 4 
rE ck sic ise cannes sins a Maedche baaeacisaiamseeanaih 0 1 2 
NO. ook Biss dcaccdencenssuansebecsccad 2 2 2 
— 

Rate of disposition, initial order to final order: 
irr On. 1 0... cin sateednnenniseneenennne 0 0 1 
(6) More than 3 months but less than 6.._............-.-- 0 1 0 
(c) More than 6 months but less than 1 year_...-.-...-..- 0 0 1 
any ND AONE oh 20, 8 oo nce ccadeccnudsencsceccncnen 0 0 0 
Tebdiennes lnded. Bi... nn cdg cw ecccecescectsktat 0 1 2 


ee 





100 
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Pagar t 


SECURITIES INVESTIGATIONS 


OPENED AND CLOSED 












Number 

700 ORIGINAL 
° OBJECTIVE 

* 

VESTIGATIONS INVESTIGATIONS ° 

- OPENED CLOSED i 

+ 

m0 - 

a 

* 








500 REVISED OBJECTIVE 
based on reduction by 
the House of Represent- 
atives. 

400 

300 

REVISED 
OBJECTIVE 
200 
100 
0 


I958 1959” I960* 


(FISCAL YEAR) 


956 1957 


d/ Actual as of April 30, 1959 


% Estimated 





WK 


Cart II 
Number of 
DEFENDANTS 

Number of 

CRIMINAL 

CASES 

(FISCAL YEAR END) 


CRIMINAL CASES DEVELOPED BY S.E.C. 


ond Referred to the Department of Justice 
1959 


5 
! 


Actual ae of April 30, 


1/ 








100 
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Crart III 


ADMINISTRATIVE PROCEEDINGS INSTITUTED BY THE S.E.C. 
to deny and revoke registration of Brokers and Dealers. 
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puna 
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al 
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§ ry 
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SJ ORIGINAL 
= j —EsTimaTe 
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5 
$ 
= 
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60* 


58 59* 


57 


54 55 56 


1952 53 
(FISCAL YEAR END) 


* Estimated 





45253—59——29 


SG iyi BID Hx00 0 yA 
et WWW 
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7a WK 


KW 


Number of 

DEFENDANTS 

INVOLVED 
(FISCAL YEAR END) 


CHart IV 
INJUNCTION. CASES 
INSTITUTED BY ThE S. E. C. 

INJUNCTION 


Number of 
CASES 


KSS7S 
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° 
co 
a 
M 
M 
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oe 
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jon] 
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MW... S* 9 


actual as of April 30, 1959 
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Cuart V 


SECURITIES REGISTERED WITH S.E.C. 


Under the Securities Act of 1933 














BILLION NUMBER 
25 1400 
/ 
Revised Estimate Y f 
——\—_—__—_——- /—} 120 
20 4 : 
a 
7 
DOLLAR AMOUNT OF ? 
SECURITIES REGISTERED ot 
~+ scale Z 5 
5 
= : 
s 
15 — f—7—4 en 
=: Original 
. Estimate 
s Lary 800 
A. NUMBER OF 
f “ REGISTRATION 
: STATEMENTS 
; FILED 
a, : scale ——> 
Fee ; os 
5 f ‘ oa Seabee a 
é 


i951 52 53 54 55 56 57 58 59* 60° 


(FISCAL YEAR END) 
® Estineted 


U/ Based on actual number of Registration Statements 
filed for the nine months ending Harch 31, 1959. 
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Cuart VI 
S.E.C. INVESTMENT COMPANY INSPECTION PROGRAM 


Number 


600 






TOTAL 
REGISTERED \ 7 
COMPANIES 


400 






S.E.C. INSPECTION 
OBJECTIVE (24 mo. cycle) 


200 


Number of 


S.E.C. INSPECTIONS 


1951 = §2 53 54 55 56 57 58 


(FISCAL YEAR END) 


* Estimated 








SECURITIES AND EXCHANGE COMMISSION 


THE SECRETARY 


The Secretary of the Commission is responsible to 
the Commission for the preparation and maintenance of official 
records of Commission action, the custody of the official seal 
of the Commission and the certification and authentication of 
documents reflecting official Commission action, and for the 
furnishing of information concerning Commission actions and 
functions to the press and the public. 





THE GENERAL COUNSEL 


The General Counsel is the chief legal officer of the 
Commission and is responsible to the Commission for the 
representation of the Commission in judicial proceedings in 
which it is involved as a party or as amicus curiae, directing 
and supervising all civil litigation in the United States District 
Courts (except District Court proceedings under Chapter X of 
the Bankruptcy Act), and representing the Commission in all 
cases in Appellate Courts. He also is responsible for the 
review of cases to be referred to the Department of Justice 
with a recommendation for criminal prosecution, for advising 
the Commission at the latter's request or at the request of any 
Division Director or Office Head, or when he considers it 
appropriate to do so on his own motion, with respect to inter - 
pretations involving novel questions of law, except in situations 
where he is precluded therefrom by separation-of -functions 
considerations, for the. conduct of administrative proceedings 
relating to the disqualification of professional persons from 
practice before the Commission; for the preparation of such 
new legislation as the Commission may consider recommending 
to the Congress; for the preparation of Commission comments 
to the Congress upon new legislation. He is the Commission's 
liaison officer with the Department of Justice, and with the 
staffs of the various Congressional committees which may have 
an interest in the Commission's statutes or programs. He also 
is responsible for the review and clearance of the form and 
content of articles, treatises, and prepared speeches and 
addresses by members of the staff relating to the Commission 
or to the statutes and rules administered by the Commission. 
These responsibilities extend to matters arising in the Head - 
quarters Office and in the regional offices as well. He also 
has joint responsibility with the Office of Opinion Writing in 
dealing with general problems arising under the Administrative 
Procedure Act, including the revision or adoption of Rules of 
Practice. 


THE DIVISION OF TRADING AND EXCHANGES 


The Division of Trading and Exchanges is responsible to 
the Commission for the administration and enforcement of all 
matters relating to the regulation of exchanges, national secu- 
rities associations, brokers, dealers and investment advisers; 
the institution and conduct of proceedings to revoke or deny the 
registration of brokers and dealers; the prevention of fraudulent 
trading practices and market manipulations; the supervision of 
investigation and enforcement activities, except as assigned to 
other operating divisions or offices in the Headquarters Office; 
and the conduct of statistical functions. These duties include 
responsibility to the Commission for the administration and 
enforcement of matters arising under the Securities Act of 1933, 
the Securities Exchange Act of 1934, the Public Utility Holding 
Company Act of 1935, the Investment Company Act of 1940, and 
the Investment Advisers Act of 1940, as specified below, which 
responsibility shall extend to matters arising in the Headquarters 
Office and in the regional offices: 

(1) Investigations of violations or suspected violations of Sections 

5 and 17 of the Securities Act of 1933, except those arising 

from or pertaining to material filed pursuant to the provisions 

of that Act. 

(2) Administration and enforcement of all matters arising under 
the Securities Exchange Act of 1934, except: 

(a) The examination and processing of applications for 
registration of securities on national securities 
exchanges pursuant to Section 12. 

(b) The examination and processing of periodic reports 
filed pursuant to Sections 13 and 15(d). 

(c) The examination and processing of proxy soliciting 
material pursuant to Section 14. 

(d) The examination and processing of ownership reports 
filed under Section 16(a). ; 

(e) The denail or suspension of registrations of securities 

listed on national securities exchanges, pursuant to 
Section 19(a)(2) by reason of failure to comply with 











































































































THE COMMISSION 


Term Expires 


Edward N. Gadsby of Massachusetts, Chairman...... 1963 
Andrew Downey Orrick of California . - 1962 
Harold C. Patterson of VirgiMia ...............0008, 1960 
Earl F. Hastings of Arizona 1964 
James C. Sargent of New York . 1961 


eerie 


The Securities and Exchange Commission is responsible for the administration 
and enforcement of the following statutes: (1) the Securities Act of 1933, as amended; (2) 
the Securities Exchange Act of 1934, a8 amended; (3) the Public Utility Holding Company 
Act of 1935; (4) the Trust Indenture Act of 1939; (5) the Investment Company Act of 1940; 


and (6) the Investment Advisers Act of 1940. 
and responsibilities under Chapter X of the National Bankruptcy Act, as amended. 





THE EXECUTIVE DIRECTOR 


The Executive Director of the Commission is the chief 
administrative official of the Commission 


He is responsible 


to the Chairman for the administration of the Commission to 
the extent that the Chairman has delegated or may delegate his 
authority as set forth in Reorganization Plan 10 of 1950, in- 
cluding, without thereby limiting, the administrative direction 


and coordination of the divisions and offices in the Headquarters 
Office and the Regional Offices in the field. 


He is responsible 


to the Commission for the administrative matters reserved to 


the Commission by Reorganization Plan 10 of 1950. 
serves as the Director of the Division of Administrative Manage - 


ment. 








q) 


(2) 





































He also 









THE DIVISION OF CORPORATION FINANCE 


to the Commission 


The Division of Corpération Finance is responsible A 


for the administration and enfercement of all matters relating 
to establishing and requiring adherence to standards of economic 
and financial reporting with respect to securities traded on 
exchanges or offered for publit sale pursuant to registration or 
exemptive regulations, establishing and requiring adherence to 
standards of fair disclosure in the solicitation of proxies for 
election of directors and other corporate actions, enforcement 
of the standards set forth in the Trust Indenture Act of 1939 
regarding indentures covering debt securities, and enforcing 
of financial reporting and disclosure provisions applicable to 
investment companies and reviewing their sales literature. © 
These duties include the administration and enforcement of 
disclosure and related requirements of the Securities Act of 
1933, the Securities Exchange Act of 1934, the Public Utility 
Holding Company Act of 1935, the Trust Indenture Act of 1939, 
and the Investment Company Act of 1940, as listed below, which 
responsibility shall extend to matters arising in the Headquarters 
Office and in the regional offices: 
All matters under the Securities Act of 1933 arising from or 
pertaining to material filed pursuant to the requirements of 


that Act. 
All matters arising under the Securities Exchange Act of 
1934 in connection with: 


(a) 
(b) 
(c) 
(a) 


(e) 


The registration of securities on national securities 
exchanges pursuant to Section 12. 

The examination and processing of periodic reports 
filed pursuant to Sections 13 and 15(d). 

The examination and processing of proxy soliciting 
material pursuant to Section 14. 

The examination and Processing of ownership reports 
filed under Section 1 6{a). 

The denial or suspension of registration of securities 
listed on national securities exchanges, pursuant to 
Section 19(a)(2) arising from failure to comply with 


The Commission also has certain duties 


iw 
~ 




































(1) 





(2) 






























THE DIVISION OF CORPORATE REGULATION 


The Division of Corporate Regulation is responsible to 
the Commission for the administration and enforcement of all 
matters arising under the Public Utility Holding Company Act of 
1935, the regulatory provisions of the Investment Company Act 
of 1940, and the Commission's responsibilities under Chapters 
X and XI of the Bankruptcy Act, as listed below, which respon- 
sibility shall extend to matters arising in the Headquarters 
Office and in the regional offices: 

The administration and enforcement of all matters arising 
under the Public Utility Holding Company Act of 1935, 
except: 


(a) 


(b) 
(c) 


The administration and enforcement of all matters arising 
under the Investment Company Act of 1940, except investi 
gations, and except matters relating to disclosure and 

reporting and the enforcement thereof under the following 


sections: 

(a) Sections 8(a) through 8(e), relating to the registration 
of investment companies. 

(b) Section 14(a), insofar as it relates to registration 
under the Securities Act of 1933. 

(c) Section 19, insofar as it relates to notice of and dis - 
closure with respect to dividends. 

(ad) Section 20(a) and any other sections, insofar as they 


(e) 








































THE HEARING EXAMINERS 


The Hearing Examiners preside at public and private 
hearings and examinations held under the various statutes ad- 
ministered by the Commission. They administer oaths, sub- 


poena witnesses; take testimony; rule on the admissibility of 
evidence, offers of proof and other disputed matters; rule upon 
motions and procedural requests; and take all necessary pre - 
cautions to protect the rights of all parties. 


At the conclusion of the hearings, the Hearing Examiners 
in appropriate cases prepare recommended decisions based upon 
the evidence in the record, the arguments and contentions made 
and the application of law and regulations to the facts. 


The assignment of Hearing Examiners to particular 
cases or proceedings is made by the Chairman or such person 
as he may designate. 








THE OFFICE OF OPINION WRITING 


The Office of Opinion Writing is responsible to the Com- 
mission for the preparation of the opinions of the Commission, 
including opinions and decisions on motions and certifications of 
questions and rulings by Hearing Examiners in the course of ad- 
ministrative proceedings, except in cases where, pursuant to a 
waiver by the parties of separation of function requirements, an- 
other Division or Office of the Commission's staff undertakes to 
prepare such findings and opinions, in which cases the Office may 
assist in such preparation. The Office of Opinion Writing also is 
responsible for the preparation of the Commission's Annual Report 
to the Congress, including the editing of material submitted by 
various staff units, and joint responsibility with the General 
Counsel in dealing with general problems arising under the Ad- 
ministrative Procedure Act, including the revision or adoption of 
Rules of Practice. 
























THE CHIEF ACCOUNTANT 


The Chief Accountant of the Commission is the chief 



















accounting officer of the Commission and is responsible to the 


Commission on acco inting and auditing matters arising in the 















administration of the Acts administered by the C 

particularly with respect to new accounting policy de 

tions, the form and content of financial statements to be filed 
with the Commission, and the supervision of procedures to 
be followed in audit or accounting investi onducted by 
the Commission staff He also is responsible f recon 


mending, and assisting counsel in istrative 





proceedings relating to the disqualification puntants to 


The examination and processing of proxy solicitation 
material which is subject to Regulation X-14 issued 
under the Securities Exchange Act of 1934. 
Investigations pursuant to Secti@n 12(h) 

The examination and processing of ownership reports 
filed under Section 17(a). 


practice before the Commission 















































relate to proxy solicitation material. 

Section 24, relating to registration under the Secu - 
rities Act of 1933 and to disclosure in sales literature 
(The Divisions of Corporation Finance and Corporate 

Regulation shall have joint responsibility to the Com- 

mission with respect to the content of the Statement 






THE DIVISION OF ADMINISTRATIVE MANAGEMENT 


The Division of Administrative Management is respon- 
sible to the Commission and the Chairman for all personnel 















































THE GENERAL COUNSEL 


The General Counsel is the chief legal officer of the 
Commission and is responsible to the Commission for the 
representation of the Commission in judicial proceedings in 
which it is involved as a party or as amicus curiae, directing 
and supervising all civil litigation in the United States District 
Courts (except District Court proceedings under Chapter X of 
the Bankruptcy Act), and representing the Commission in all 
cases in Appellate Courts. He also is responsible for the 
review of cases to be referred to the Department of Justice 
with a recommendation for criminal prosecution, for advising 
the Commission at the latter's request or at the request of any 
Division Director or Office Head, or when he considers it 
appropriate to do so on his own motion, with respect to inter - 
pretations involving novel questions of law, except in situations 
where he is precluded therefrom by separation-of-functions 
considerations, for the conduct of administrative proceedings 
relating to the disqualification of professional persons from 
practice before the Commission; for the preparation of such 
new legislation as the Commission may consider recommending 
to the Congress; for the preparation of Commission comments 
to the Congress upon new legislation. He is the Commission's 
liaison officer with the Department of Justice, and with the 
staffs of the various Congressional committees which may have 
an interest in the Commission's statutes or programs. He also 
is responsible for the review and clearance of the form and 
content of articles, treatises, and prepared speeches and 
addresses by members of the staff relating to the Commission 
or to the statutes and rules administered by the Commission 
These responsibilities extend to matters arising in the Head - 
quarters Office and in the regional offices as well. He also 
has joint responsibility with the Office of Opinion Writing in 
dealing with general problems arising under the Administrative 
Procedure Act, including the revision or adoption of Rules of 
Practice. 





This organization and functional chart is 
based upon the Commission's order of October 3, 
1957, on Internal Administrative and Substantive 
Responsibilities. 


June 12, 1959 





THE DIVISION OF TRADING AND EXCHANGES 


The Division of Trading and Exchanges is responsible to 
the Commission for the administration and enforcement of all 
matters relating to the regulation of exchanges, national secu- 
rities associations, brokers, dealers and investment advisers; 
the institution and conduct of proceedings to revoke or deny the 
registration of brokers and dealers; the prevention of fraudulent 
trading practices and market manipulations; the supervision of 
investigation and enforcement activities, except as assigned to 
other operating divisions or offices in the Headquarters Office; 
and the conduct of statistical functions These duties include 
responsibility to the Commission for the administration and 
enforcement of matters arising under the Securities Act of 1933, 
the Securities Exchange Act of 1934, the Public Utility Holding 
Company Act of 1935, the Investment Company Act of 1940, and 
the Investment Advisers Act of 1940, as specified below, which 
responsibility shall extend to matters arising in the Headquarters 
Office and in the regional offices 
(1) Investigations of violations or suspected violations of Sections 

5 and 17 of the Securities Act of 1933, except those arising 
from or pertaining to material filed pursuant to the provisions 
of that Act 
Admi 


the Securities Exchange Act of 1934, except: 





1istration and enforcement of all matters arising under 


(a) The examination and processing of applications for 
registration of securities on national securities 
exchanges pursuant to Section 12 
The examination and processing of periodic reports 
filed pursuant to Sections 13 and 15(d) 

(c) The examination and processing of proxy soliciting 
material pursuant to Section 14 
The examination and processing of ownership reports 
filed under Section |16(a) 

The denail or suspension of registrations of securities 
listed on national securities exchanges, pursuant to 
Section 19(a)(2) by reason of failure to comply with 
the reporting requirements of that Act 

Investigations initiated pursuant to the provisions of Section 

12(h) of the Public Utility Holding Company Act of 1935 

Investigations initiated pursuant to the provisions of the 

Investment Company Act of 1940 

Administration and enforcement of all matters arising 

under the Investment Advisers Act of 1940 

The Division also is responsible for the institution of 

injunctive actions arising out of the above listed matters 

and for the determination of whether the available evidence 
supports the allegations in the proposed complaint The 

General Counsel is consulted concerning the form and 

substance of the complaint and any court papers and, upon 

the filing of the complaint, the General Counsel is respon 
sible for supervising the further course of the litigation. 


Each Regional Office is responsible within its geographical 
region (except as specified below with regard to matters arising under 
Chapters X and XI o: the Bankruptcy Act) for executing the Commis - 
sion's responsibilities under the various Acts administered by the 
Commission, subject to the supervision and direction of the Executive 
Director, the Division Directors, the General Counsel and the Chief 
Accountant within their respective spheres as set forth above. Regional 
Office responsibilities include particularly the investigation of trans - 
actions in securities on national securities exchanges, in the over -the- 

















THE DIVISION OF CORPORATION FINANCE 


to the Commissior 

The Division of Corpération Finance is responsible A 
for the administration and enforcement of all matters relating 
to establishing and requiring adherence to standards of economic 
and financial reporting with respect to securities traded on 
exchanges or offered for public sale pursuant to registration or 
exemptive regulations, establishing and requiring adherence to 
standards of fair disclosure in the solicitation of proxies for 
election of directors and other corporate actions, enforcement 
of the standards set forth in the Trust Indenture Act of 1939 


regarding indentures cover ng debt securities, and enforcing 


of financial reporting and disclosure provisions applicable t 





investment companies and reviewing their sales literature 


These duties include the 





iministration and enforcement of 





disclosure and related requirements of the Securities Act 
1933, the Securities Exchange Act of 1934, the Public Util 
Holding Company Act of 1935, the Trust Indenture Act of 1939, 

and the Investment Company Act of 1940, as listed below, which 













responsibility shall extend to matters arising in the Headquarters 
Office and in the regional offices 


(1) All matters under the Securities Act of 1933 arisi 





pertaining to material filed pursuant to the requir 
that Act 

(2) All matters arising under the Securities Exchange Act 
1934 in connection with 









(a) The registration of securities on national securities 
exchanges pursuant to Section 12 

(b) The examination and processing of periodic reports 
filed pursuant to Sections 13 and 15(d) 


(c) The examination and processing of proxy sol tin 
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material pursuant to Section 14 

(d) The examination and processing of ownership reports 
filed under Section | 6(a) 

(ec) The denial or suspension of registration of securit 
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Section 19(a)(2) arising from failure to co ly with 







he reporting requirements of the Act 
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b} Utility Holding Company Act of 1935 and 
subject to Regulation X 4 iseued under the Securities 


Exchange Act of 1934, and the examination of rep 





ander Section 17(a) of the Public Utility Holding ¢ 
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(4) All matters arising under the Trust Inder 

















(5) All matters relating to disclosure and 
















enforcement thereof under the followir 


Investment ny Act of 194( 








(a) Sections 8(a) through 8(e), relating to the registratior 











vestment 









IY panies 

(b) Section 14(a), insofar as it relates to registration 
under the Securities Act of 1933. 

(c) Section 19, insofar as it relates to notice of and dis - 
closure with respect to dividends. 

(4) Section 20(a) and any other sections, insofar as they 
relate to proxy solicitation material. 

(e) Section 24, relating to registration under the Securities 
Act of 1933 and to disclosure in sales literature. (The 
Divisions of Corporation Finance and Corporate Regu - 
lation have joint responsibility to the Commission with 
respect to the content of the Statement of Policy 
Relating to Investment Company Sales Literature. ) 

(f) Section 30, insofar as it relates to periodic and owner - 

ship reports. 









THE REGIONAL OFFICES 


counter market, and in distributions to the public; the examination of 
members of national securities exchanges and registered brokers and 
dealers including the examination of reports filed under Rule 240:17A-5; 
the examination and processing of filings under Regulation A issued 
pursuant to Section 3(b) of the Securities Act of 1933; the prosecution 

of injunctive actions in United States District Courts and administrative 
proceedings before Hearing Examiners; the rendering of assistance to 
United States Attorneys in criminal cases; and the making of the Com- 
mission's facilities more readily available to the public in that region, 


THE DIVISION OF CORPORATE REGULATION 


The Division of Corporate Regulation is responsible to 
the Commission for the administration and enforcement of all 
matters arising under the Public Utility Holding Con pany Act of 
1935, the regulatory provisions of the Investment Company Act 
of 1940, and the Commission's responsibilities under Chapters 
X and XI of the Bankruptcy Act, as listed belo 


which respon 





Sibility shall extend to matters arising in the Meadquarters 


Office and in the regional offices 
(1) The administration and enforcement 
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(a) The examination and processing of proxy solicitation 
which is subject to Regulation X-14 
Securities Exchange Act of 1934 
(b) Investigations pursuant to Secti@n 12(h) 
(c) The examination and processing of ownersh ip reports 
filed under Section 17(a) 
(2) on and enforcement of all matters a ig 
Investment Company Act of 194¢ xcept t 
gations and except matters relating to disclosure and 
reporting and the enforcement thereof under th ollowing 
sections 
(a) Sections 8(a) through 8(e), relating to the registration 
f investmen ompanies 
(b) Section |14(a) s t& egistration 
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(d) section 20(a) an S€ ns insolar as they 
relate to proxy naterial 
e) Section 24, relating to registration under the Sec 
ties Act of 1933 andt jisclosure in sales literature 
(The Divisions of Corporation Finance and Corporate 
Regulation shall have joint responsibility to the Con 
$sion with respect t he Statement 
{ Po Relating to Ir any Sales 
terature. ) 
(f) Section 3 relating to periodic and ownership reports 
(3) All matters relating to the Commission responsibilities 
nder Chapters X and XI of the Bankr y t, including 
representation of the Commission in the € states 
District ¢ rts ases involving those Chapters 


In addition, the New York Regional Office is responsible for the par- 
ticipation in proceedings under Chapters X and XI of the Bankruptcy 
Act in the New York and Boston Regions, and the State of Pennsylvania; 
the Chicago Regional Office in the Chicago, Fort Worth and Denver 
Regions, except for the State of Utah; and the San Francisco Regional 
Office in the San Francisco and Seattle Regions, plus the State of Utah. 








THE CHIEF ACCOUNTANT 


fhe Chief Accountant of the Commission is the chief 
accounting officer of the Commission and 


is responsible to the 
Commission 


on accounting and auditing matters aris Mg in the 
administration of the Acts administered 


by the Commission, 
particularly with respect to new accounting policy dete: 





tions, the form and content of financial statements to be fi 


with the Commission, and the supervision of procedures to 
" 


be followed in audit or accounting investigations conducted by 
the Commission staff He also is responsible for recom 
mending, and assisting counsel in conducting administrative 


proceedings relating to the disqualification of ac 
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Mr. Rocers of Texas. Mr. Gadsby, I notice that you are taking up 
topic 3. 

.Gapssy. That is right, sir. 

Mr. Roarrs of Texas. Did you desire to read your entire statement 
into the record, or would you rather have it included and discuss jt 
in your own words ? 

r. Gapssy. Since it may not have been available to some members 
of the panel prior to this morning, Mr. Chairman, I am wondering 
if it might not be better to read it into the record. 

Mr. Rocers of Texas. The reason I was asking that is for this pur- 
pose: I think we better start with topic 1 for the presentation, but 
the Chair will recognize you at this time, Mr. Gadsby, for any intro- 
ductory remarks you care to make. 

Mr. Gapssy. I have no particular introductory remarks, Mr. Chair- 
man. We, of course, feel privileged to participate in this discussion, 
and we are looking forward to constructive results following it. 

Mr. Meeker has been assigned the task of presenting the remarks on 
point No.1. Perhaps it would be proper for me to permit Mr. Meeker 
to go ahead at this time. 

Mr. Rocers of Texas. Thank you, Mr. Gadsby. 

We have had a little difficulty in keeping the hearings on the track, 
so to speak, by skipping around. I thought this morning we would 
start with the topics in their order and perhaps expedite the hearings. 

You are recognized, Mr. Meeker. 

Mr. Meexer. Thank you, Mr. Chairman. 

It is a great privilege for me today, as it was last November in 
the panel discussions on improper practices before the administra- 
tive agencies, to present my views to the subcommittee. 

I want to state at the beginning that my remarks reflect my opinions 
as an individual, and do not represent those of the Commission or 
my colleagues. I will deal with the administrative and legislative 
measures which have been taken to deal with the problem of improper 
ex parte communications, some of the legislative proposals which have 
been introduced in the 86th Congress as proposed solutions to the 
problem of such communications, my views with respect to certain 
of these proposals, and an alternative proposal which the subcom- 
mittee may wish to consider in terms of an across-the-board amend- 
ment to the criminal code. 

First, however, I should like to state for the record that I think 
it is most appropriate that congressional groups, such as this subcom- 
mittee, inquire into methods of affording persons affected by agency 
action an equal opportunity to present their case and the right to 
confront and answer their opponents. 

The matter of affording such rights to citizens in all types of gov- 
ernmental action is one that goes to the heart of our constitutional 
system of government. Even a single instance of a judicial type of 
determination based on ex parte influences, or of any type of agency 
action based upon corrupt or unfair pressures, strikes at the integrity 
of the administrative process and turns the agency involved into an 

instrument of power and privilege. 

Moreover, such activities tend to destroy public confidence, not only 
in the agencies affected, but in all agencies, and inevitably raise 
questions as to the continued desirability of permitting the agencies 
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to retain flexibility in the administration of their enabling statutes, 
the very flexbility which underlies the purposes of creating independ- 
ent regulatory commissions and agencies. _ 

In emphasizing the importance of according equal opportunity for 
q fair hearing to all persons having a material interest in the subject 
matter of agency proceedings, I do not suggest that such prozedures 
are not now present in the proceedings of most agencies. ‘To the con- 

, 1 believe that instances of agency determinations based upon 
undesirable off-the-record communications or other improper in- 
fluences are extremely rare. 

Presently existing administrative regulations have gone a long way 
toward preventing such practices. Thus, the Administrative Pro- 
cedure Act prohibits ex parte consultations by any person, whether 
or not a party, with hearing officers in adjudicative proceedings except 
as specifically authorized by law—section 5—provides for separation 
of functions between the members of the investigative and prosecuting 
staffs of the agency on the one hand and those anal in the de- 
cisional process on the other hand, except by consent of adverse 
parties—section 5—and provides that all determinations are to be 
based exclusively on the record—section 7(c). 

I might note, parenthetically, that the Securities and Exchange 
Commission had voluntarily adopted similar safeguards long before 
the Administrative Procedure Act was enacted. 

The Congress itself, in House Concurrent Resolution 176 of the 
85th Congress, adopted a broad code of ethics for all Government em- 
ployees. In addition, many agencies, including ours, have rules of 
practice, rules of conduct, and codes of ethics which are designed to 
assure that the Government’s business will be conducted in accordance 
with the highest standards of fair procedure and impartiality. 

Our conduct regulations, which I discussed in some detail in Novem- 
ber, is, I believe, well tailored to prevent conflicts between the per- 
sonal interests and official duties of the members and employees of 
the Commission without unduly restricting their legitimate personal 
interests (record of hearings on administrative process and ethical 
questions before the Special Subcommittee on Legislative Oversight 
of the Committee on Interstate and Foreign Commerce, House of 
 geramembdene Nov. 18 and 19, 1958, p. 157). 

s I also pointed out in November, these rules have been the subject 
of favorable comment by other congressional committees, and I notice 
that the statement of policy relating to the conduct of agency em- 
ployees in H.R. 4800, which I shall discuss subsequently, appears 
to have been patterned largely upon rule 1 of the Commission’s con- 
duct regulation. 

In July 1958, the Commission adopted canons of ethics for its 
members. Canon 9, dealing with ex parte communications, provides: 

Matters of a quasi-judicial nature should be determined by a member solely 
upon the record made in the proceedings and the arguments of the parties or 
their counsel properly made in the regular course of such proceeding. All com- 
munications by parties or their counsel to a member in a quasi-judicial proceed- 
ing which are intended or calculated to influence action by the member should 


at once be made known by him to all parties concerned. A member should not 


at any time permit ex parte interviews, argumets, or communications designed to 
influence his action in such a matter. 
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In addition, the canons, inter alia, enjoin Commissioners to exhibit 
a firm spirit of independence and to resist efforts by representatives 
of the executive or legislative branches of the Government to affee 
the determination of any matter being considered by the Commission, 
to administer the law on the basis only of the issues involved and 
without regard to personalities, and to avoid conduct which might 
create the impression that they can be improperly influenced. 

From the standpoint of legislative measures which have been take 
there are at least two criminal statutes which, in my opinion, might 
be called into play against persons who attempt to use ex parte com- 
munications to influence agency action. The agency obstruction of 
justice section of the Criminal Code (18 U.S.C. 1505) makes it q 
felony corruptly to influence, obstruct, or impede or endeavor to in- 
fluence, obstruct, or impede the due and proper administration of the 
law in any proceeding before an agency. 

This statute has been broadly construed, and the courts have ruled 
that a corrupt endeavor need not involve the payment of money ora 
bribe. Thus, in Bosselman v. United States (239 Fed. 82 (2d Cir, 
1917) ) the court said: 


The word “corruptly” is capable of different meanings in different connec. 
tions. As used in this particular statute, we think any endeavor to impede 
or obstruct the due administration of justice in the inquiries specified is 
corrupt. To construe the acts as requiring that such an effort should be accom- 
panied by payment or promises of payment of money would quite unreasonably 
restrict the obvious purpose of the legislation. 

The general conspiracy statute (18 U.S.C. 371) makes criminal 
any conspiracy to defraud the United States. It has been held that 
a conspiracy to deprive the Government of the faithful and honest 
service of its employees violates this statute. Backstairs methods of 
influencing agency action might well violate this section; however, it 
is not as broad as the obstruction statute, since it requires a 
conspiracy. 

On the other hand, the obstruction statute appears to me sufliciently 
broad to encompass any devious method of influencing agency action 
including deliberate attempts to influence quasi-judicial determina- 
tions through secret or ex parte communications, with or without the 
acquiescence of the agency official. 

Gemeraliy speaking, I think that these existing administrative and 
legislative measures have done much to discourage the ex parte 
communication, oral or written, intended to influence the action of an 
agency in the absence of other parties to a proceeding. Furthermore, 
I believe that the fact that most professional men who practice before 
agencies such as ours adhere strictly to the code or canons of ethies 
or standards of conduct of their professions has militated against 
this type of unfair practice. 

Certainly, in my own experience as a lawyer, both in and out of 
Government, I have found the practitioner on the other side, whether 
in the U.S. district court or an agency proceeding, extremely care- 
ful about communicating with the judge, the hearing examiner, or the 
Commission without the other side. 

Nevertheless, I recognize that the occasional case of such misconduct 
tends to undermine public confidence in the process and certainly we 
ought to consider ways and means of preventing such practices with- 
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out impairing desirable avenues of communication between the agency 
and those subject to its regulation. 

A number of proposals have been suggested in this, the 86th Con- 

. All of them have the very desirable purposes of promoting a 
oP, standard of ethics and eliminating improper influence. 

a varal proposals attack the problem of ex parte communications 
directly by providing for amendments to section 5 of the Administra- 
tive Procedure Act. S. 671 generally would require the agency to 
make a part of the record in a pending proveering for adjudication 
any communication received from a Member of the Congress relating 
to the status, disposition, or merits of the proceeding and would re- 

uire further that a copy of the memorandum of the communication be 
sent to the Member of Congress. 

A slightly different approach is proposed in H.R. 216 which would 
amend section 5 of the Administrative Procedure Act by making it 
unlawful once a case has been designated for hearings, for any party 
or other person to consult with or advise or make any oral or written 

resentation concerning the question of law or fact involved in or re- 
ating to such case to any member, officer, or employee of the agency 
unless upon notice and an opportunity for all parties to participate. 

The bill specifically excepts any communications between officers, 
members, or employees of any agency made in the performance of 
their official duties with respect to any matter pending before the 
agency and also specifically excepts matter wherein the agency is 
authorized by law to determine a matter on an ex parte application 
as well as any communication between any party or agency, member, or 
employee engaged in investigative or prosecuting functions where 
those persons are forbidden by statute to participate or advise in any 
recommended decision or agency review pursuant to section 8 of the 
Administrative Procedure Act. 

The two proposals introduced by Chairman Harris, H.R. 4800 and 
TLR. 6774, both of which have been the subject of considerable and 
detailed discussion during the past week of the hearings of this sub- 
committee, in somewhat different ways, specifically approach the 

roblem of ex parte communications by proposing amendments to the 

sic statutes of each of the independent regulatory agencies instead 
ofthe Administrative Procedure Act. 

Since I am in complete accord with any effort by way of legislation 
toeliminate improper influence, I think the principal question we face 
in evaluating these or any other proposals is whether they are at once 
workable from the standpoint of the administrative agency and at the 
same time sufliciently clear and precise in their provisions to provide 
an effective criminal sanction against such practices. 

Time does not permit full discussion of each of these proposals. 
Certainly, however, I believe that the limited disclosure requirement 
in S. 671 of communications received by administrative agencies from 
Members of Congress, while a step in the right direction, does not go 
far enough. 

On the other hand, I think that H.R. 216 could be more precise 
by way of definition as to the type of proceeding in which it would be 
unlawful to communicate ex parte and would be strengthened by a 
requirement for disclosure of such communications as it contained in 
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both H.R. 4800 and H.R. 6774. Furthermore, it does not provide fop 
any criminal sanction. 

H.R. 4800, inter alia, prohibits ex parte communications with any 
member or employee of the Commission concerning the merits or dig. 
position of any proceedings before the Commission. The term “pro. 
ceeding” is broadly defined to include both adjudication and rule. 
making. I believe that the restrictions imposed in this bill are too 
broad, and would create substantial problems. 

The restriction on communications by members of the public with 
agency staff members would appear, on its face, to prohibit communi- 
cations with persons charged with investigating ‘eal prosecuting fune- 
tions, as well as those charged with quasi-judicial functions. Thus, 
they would tend to seal off Commission investigators and prosecutors 
from their sources of information once proceedings had begun. 

In addition, the restriction against private communications in rule- 
making would deprive the Commission of opportunities informally 
to discuss problems arising out of proposed rules with members of the 
regulated industry and representatives of professional groups, such 
as bar associations and accounting societies. 

I believe that such discussions ought not to be outlawed. What is 
more, I do not believe that the power to exempt given to the agency 
in section 104(a) is broad enough to meet these objections. 

H.R. 6774 on the other hand prohibits ex parte communications onl 
with agency members and hearing officers, and applies only to adjudi- 
cations, hearings of record, which by law are made subject to the 
procedures governing adjudications, and proceedings which the agency 
itself makes subject to the standards of conduct provided in the bill. 

It specifically excepts agency actions which are administrative or 
executive in character, administrative rulings or interpretations not 
subject to notice and hearings, investigations and rulemaking except 
where existing statute or the agency, by its own notice, requires a 
hearing on notice. 

For these reasons, I think that H.R. 6774 is more workable from the 
practical, everyday operations of the agency than H.R. 4800 and that 
we could certainly live with it. 

A principal difficulty with H.R. 6774, in my view, is that it is not 
clear as to what is meant by its language of exception to the prohibi- 
tions—to wit, “except in circumstances authorized by law.” 

While this language may be construed to include the type of com- 
munications suggested as proper under the separation of functions 
provision of section 5(c) of the Administrative Procedure Act, this 
exception is not sufficiently defined. Perhaps exceptions could be 
spelled out by agency rule as is suggested by H.R. 4800, and, if so, 
this problem would be alleviated by amending the exception to add 
the words “including agency rules or regulations” to the phrase “ex- 
cept in circumstances authorized by law.” 

In the final analysis, however, notwithstanding my reluctance to 
advocate a sweeping restriction which might prohibit desirable and 
proper communications, or suggest, perhaps, a prohibition against 
desirable and proper communications, I do not believe that this prob- 
lem of ex parte communication can be met by provisions such as those 
in H.R. 4800 and H.R. 6774 which are dependent for enforcement 
upon proof of intent to influence or similar subjective tests. 
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It may be that the only practical method of dealing with this type 
of activity, which in my opinion, incidentally, is very rare, is to adopt 
a black and white standard; namely, an absolute prohibition against 
any type of ex parte communication in a quasi-judicial proceeding re- 

rdless of proof of motive or intent. 

You will perhaps recall that last November I suggested an amend- 
ment to the Criminal Code which our Commission had previously 
recommended to committees of the Congress and which reads as 
follows: 

Whoever, directly or indirectly, endeavors to communicate or privately com- 
municates, in the absence of the parties or without notice to them with any 
member of any agency of the United States, a hearing officer or examiner of 
such agency, or member of its staff on the merits of any matter in which such 
persons are exercising quasi-judicial functions; or 

Whoever corruptly, or by threats or force, endeavors to influence or bring 
pressure upon such persons in the exercise of their functions in any matter— 

Shall be fined not more than $ , or imprisoned not more than or 
both. 

You will notice that the prohibition against initiating ex parte com- 
munications in cases which are quasi-judicial in nature is absolute. I 
believe that such a prohibition would be preferable to that contained 
in H.R. 4800, which relates only to communications made “with the 
intention that any participant or participants * * * will not receive 
knowledge” and to that in HkR. 6774, which relates only to those made 
“with the intent to influence the consideration or decision.” 

To prove such intent would be difficult, if not impossible. As a 
further alternative, Congress might specifically define ex parte com- 
munications in euniteleal proceedings as corrupt attempts to in- 
fluence agency action, and thereby render them clearly subject to the 
agency obstruction of justice statute previously mentioned. 

With respect to the recommendation in the draft for prohibiting 
corrupt attempts to influence or coerce agency action, I might mention 
that a similar provision is contained in the Model Penal Code recently 
proposed by the American Law Institute. 

That provision, section 208.14, states that “[a] person commits a 
misdemeanor if he attempts to influence corruptly any official pro- 
ceeding,” (see 26 U.S. Law Week 2603) a paraphrase of the pro- 
hibitions in the agency obstruction of justice statute. Certainly this 
type of prohibition would cover improper attempts to influence mem- 
bers or the staff of any agency or members of a commission in any 
other type of proceeding, including rulemaking. 

Whatever the ultimate administrative or legislative measures 
adopted by the Congress or the agencies, I think the greatest safeguard 
of propriety in the administrative process is in the quality and loyalty 
of the personnel manning the agency. 

As long as we have people in government who, despite financial 
sacrifices, realize that public service is a public trust, I do not believe 
that persons appearing before an agency will be able to resolve their 
problems through improper ex parte communications, or any other 
malpractices. 

Thank you, Mr. Chairman. 

Mr. Rocers of Texas. Thank you, Mr. Meeker, for a very excellent 
statement, in my opinion, and well presented. 

I think, of course, that you get the meat of the coconut in the last 
paragraph, in which you refer to the personnel manning the agency. 
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I think that is, of course, very true. The only difficulty is that jt 
seems no matter how well you build a house, sometimes termites ¢ 

in. That seems to be the need for some action in relation to this type 
of proceeding. 

I notice in the beginning of your statement you made reference to 
the fact of any judicial determination as to influence would create 
some criticism on the agency. Would you enlarge on that just a 
little bit? 

Mr. Merexer. What I meant tosay was that any attempt to influence 
an agency, I believe I said in a quasi-judicial proceeding, would tend 
to create an impression that the entire process operates that way, 
I think just one instance wherein it is suggested that a member of an 
agency can be influenced by hospitality, favors, gifts, or some re- 
muneration, tends to undermine the public confidence in the entire 
process. 

I might say, Mr. Chairman, in respect of your prior remarks, that 
I think one of the problems is even assuming, as I do, and I feel very 
strongly about this, that there is considerable integrity and a great 
deal of loyalty on the part of Government personnel, any publicity 
with respect to an attempt to communicate ex parte, even before the 
case is one for adjudication, whether or not there was any influence 
ultimately brought to bear, tends to create a cloud over the personnel 
in the agency, even though they certainly ®r may not have been guilty 
of anything improper at all. But just the suggestion of it in the 
press is sufficient to create an unfortunate implication. 

Mr. Rogers of Texas. There have been a lot more people convicted 
in newspapers than there have been in the courts in our land. 

Mr. Meexer. Quite so. 

Mr. Rogers of Texas. I have one other question, Mr. Meeker, with 
relation to the quasi-judicial terminology. 

Can you give us a brief résumé of your line of demarcation between 
quasi-judicial and rulemaking, and so forth, in your Commission? 

Mr. Merxer. I have in mind an adversary proceeding where the 
Commission, on the basis of the record before it, makes a determina- 
tion by way of decision after all the evidence has been heard and all 
the arguments have been heard, and on the basis of that record issues 
an opinion or decision, which is published as all our opinions are. 

I might suggest, Mr. Chairman, that I realize that the recommenda- 
tion I have made is a very serious one and it cuts across the board. 
But it would cover any improper attempts in rulemaking as opposed 
to adjudication, and I think all of these distinguished genthdliie 
who are with me here today recognize, as I am ready to recognize, 
the problems of definition you get into when you talk about rule 
making and adjudication. 

What I have in mind is trying to make it so dangerous to com- 
municate with a quasi-judge at any time, that that will give us a 
foundation for proper conduct which I think, analogizing the situa- 
tion to the courts, exists in the courts themselves. 

Mr. Rogers of Texas. Do you think, Mr. Meeker, that procedural 
matters could be documented by the legislative branch of the Gov- 
ernment to where you wouldn’t have a serious problem as far as your 
rulemaking situation is concerned ¢ 

Mr. Meexer. I will tell you, Mr. Chairman, I have had very little 
experience with this aspect of our work. I don’t have anything to 
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do with our administrative proceedings function generally. But I 
do have people call me up and ask me about the status of such mat- 
ters. If I say to them, “I understand that matter is before the Com- 
mission for decision,” I don’t know of any instance when the fellow 
on the other end, whether he be in the Congress, the bar, or industry, 
hasn’t said to me, “All right.” Generally that was it—but sometimes 
the party will inquire, “Can you tell me when it will be decided?” 
[ will say, “No, I can’t, because I have nothing to do with it.” 

I think a person ought to be able to call up an agency and find out 
what the status of a matter is without being exposed to criminal 
sanctions. 

I think most of my brethren in the independent regulatory agencies 
at the general counsel level will agree that many of the calls or re- 
quests you get are requests with respect to the status of a matter, 
not requests with respect to the merits. 

My proposal goes only to the merits. I think anybody ought to be 
able to find out whether a matter is moving along or what its status 
isin the agency. 

Mr. Rocers of Texas. I think perhaps some of the practitioners and 
industry representatives will want to make some remarks about this 
statement. 

Who would like to be recognized first on it? Do any of the prac- 
ticing attorneys desire to make any comments? 

Mr. Meer. Mr. Chairman, I think it might be appropriate for Mr. 
Meeker to outline the basic administrative proceedings that the SEC 
has under its various statutes to which this whole problem is a danger. 
My feeling is that for the most part the SEC proceedings are not to 
any great extent involved with more than one party, just the party 
seeking action, and the agency itself. 

For the most part, any kind of communications are preliminary to 
just attempting to expedite the matter rather than attempting to 
influence. 

I think particularly with respect to SEC matters, any criminal sanc- 
tion for informal] discussions with the staff are to be approached very 
cautiously because I think it will end up being detrimental to the 
process rather than helpful. 

(Further comments of Mr. Meer on the four topics under discussion 
are reproduced at the end of the SEC hearing. ) 

Mr. Meeker. I am inclined to agree with Mr. Meer, that most of our 
administrative proceedings—and frankly I don’t know of any such 
efforts to influence the staff—I agree with him that in most of the 
proceedings it involves the Commission and one adverse party. We 
have rules of practice, whether in a broker-dealer proceeding, or in an 
Investment Company Act proceeding, which provide for leave to in- 
tervene and the procedures are all laid forth in the rules of practice. 

Mr. Rocrrs of Texas. Mr. Alper. 

Mr. Atrer. Mr. Chairman, I had occasion in recent years to prac- 
tice before several of the administrative agencies, both Federal and 
State, and I have been struck by the fact that the problems handled 
by administrative agencies vary so materially from agency to agency. 

I think this remark is particularly pertinent when you are looking 
atthe SEC. I used to be at the SEC, I was a member of the staff for 
a number of years, and it took me a long time—I used to measure 
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everything I did thereafter by my work at the Commission. It took 
me a long time, really, to get a perspective. It seems to me that Mr 
Meer’s point is well taken, that in the SEC you have to look at what 
the kinds of actions or activities are that they have. Most of thogg 
activities are on behalf of private business people or applicants, op 
declarants, as they are sometimes called, coming in for relief. They 
may be, and generally is, no intervention by any member of the public. 
In some cases there is. In the reorganizations there might be. But 
this does not mean that the public interest is not involved, because the 
statute itself is directed to the entire public interest. But what both. 
ers me is what is ex parte if you are talking about the issuance of gp. 
curities by a company subject to the Holding Company Act, or g 
broker-dealer registration or revocation ; what is ex parte ? 

In some agencies, the staff has, by practice or by rule, been given 
formally or informally the status of a party. But so far as the SEC 
is concerned, even if the staff is the party—if I, as representing an ap. 
plicant in this kind of proceeding, talk to the staff, 1 am not sure that 
it ought to be included at all in the area of any kind of breach of ethics, 
Quite the contrary is true, that I, as a lawyer, and the staff, as em. 

loyees of the Commission, trying to work out and resolve these prob. 
ems at the SEC for more than any other agency that I am familiar 
with—you have to have this constant conversation and talking and ne- 
gotiations back and forth between applicant and the staff. 

I think this is important. I ordinarily wouldn’t want to speak so 
early in the proceedings in view of the assembly here, but I feel that 
this has to be said as a groundwork to consider the problem. of com- 
munications at the SEC. 

Mr. Rocers of Texas. You don’t think, Mr. Alper, the matter could 
be handled by a proper presentation, we will say, in writing? 

You think that most of the communications would be necessarily 
oral and discussing matters back and forth with relation to, we will 
say, a reorganization or an exemption ? 

Mr. Aurer. Well, a reorganization begins to get over into a differ- 
ent area. There you generally do have other so-called “parties.” I 
put that in quotes because it is a question of whether or not security- 
holders of a company being reorganized should have the same kind 
of status as the company itself with respect to many procedural mat- 
ters and that sort of thing. If you put them all on the same level, 
you may find that you have just tied yourself in a knot so far as mov- 
ing ahead. But I would say that in proceedings where what the Com- 
mission is doing is adjudicating rights, conflicting rights, of members 
of the public—when those parties are before them, then I think it is 
time to talk about the application of the quasi-judicial protections. 

But I believe in these other type of proceedings, and I try to get 
away from rulemaking and adjudication because the APA has a long 
history behind it and we have to accept it as we find it—these defin- 
tions are meaningless when you get into them, really, in a conversa- 
tion like this. ad 8 

I would say that unless you had before the agency an adjudica- 
tion of rights between members of the public, I think the committee 
would be well advised to go very, very slowly in recommending leg- 
islation which would impede any communications between applicants 
and members of the staff. 
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Mr. Gapssy. Mr. Chairman? 

Mr. Rogers of Texas. Mr. Gadsby. 

Mr. Gapssy. If I may insert a word there, of course, it is the policy 
of the Commission to favor and to urge a person who has a problem 
involving a registration statement or something that concerns him 
alone to discuss that matter with the staff, and to attempt to settle 
it by conference. Our problems are many times so complex that they 
cannot be stated in a written communication or settled satisfactorily 
except over the conference table. 

That we do as a matter of course. We try to have them 
straightened out at that point rather than to come up to us with a 
quarrel between the staff and the person. If we had to settle all those 
at the Commission level, we would be working 25 hours a day. 

Mr. Rogers of Texas. I think Mr. Lishman has a question. 

Mr. Lisuman. Is there any area of the SEC where an adversary 
feels that he doesn’t have a fair opportunity of knowing and reading 
the case of his opponent / 

I will ask that question generally of the panel. 

Mr. Meeker. Are you talking about an administrative proceeding 
or any area ¢ 

Mr. Lisuman. Any area. 

Mr. Meeker. Where he has an opponent ? 

Mr. Lisuman. Yes. 

I will pinpoint it a little bit, but it doesn’t have to be pinpointed. 
We have had complaints made about some of your so-called private 
investigatory hearings, where some of the people affected claim they 
don’t know what they have to meet. I don’t know whether that is 
true or not, but we have had the complaint. 

Mr. Meexer. If you are talking about a private investigation pur- 
suant to statute, that is a little different from a broker-dealer revoca- 
tion proceeding or a proceeding under the investment company act. 
That is a private investigation conducted pursuant to statute by the 
Commission for the purposes of determining what action it ought to 
take, whether it ought to take administrative action, whether it ought 
to take injunctive action as the statute authorizes it to, or whether it 
ought to consider the reference of a violation of the statute, which it 
believes has occurred, to the Department of Justice. 

The only questions that I know of that have come up in that area, 
myself, from my own experience, Mr. Lishman, involve the question 
of the transcript of testimony of a principal or a witness in that pro- 
ceeding. There the Commission is governed by the Administrative 
Procedure Act in determining whether to make that transcript 
available. 

Mr. Lisuman. Are there unpublished interpretations or unpub- 
lished declarations of policy whieh an interested party before the 
SEC does not know of when the decision is made by the SEC? 

Mr. Merxer. There are interpretations every day, by the staff and 
by the Commission, which are made at the request of an individual 
party. It has been our policy, when one of these gentlemen repre- 
senting a corporate client or an individual asks for an interpretation, 
to keep his communication requesting that interpretation nonpublic 
and to give him an answer as promptly as we can. There I don’t 
see that there is any opposing party as you have in the administrative 
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proceeding where the staff may be on one side and the individual 
subject to the proceeding on the other. That is part of the adminis. 
trative flexibility which I think is at the heart of this process, 

Mr. Lisuman. Are any of these unpublished decisions or opinions 
or interpretations then used in a case haviter similar facts, where the 
party in the next case does not know what that interpretation wag 
when he came to the Commission ? 

Mr. Meexer. I don’t know of any, Mr. Lishman. There may haye 
been some complaints about this matter. All I know is that the 
members of this Commission and its staff not only go about the coup. 
try telling about its views, of the statute, interpretations, and haye 
done so regularly, but many of them have written articles, which, of 
course, are their opinions only but which suggest the trend of interpre- 
tation that the Commission may be suggesting as to a particular ex. 
emption or other aspect of the statute or the other statutes it 
administers. 

Mr. Lisuman. The questions I am asking are not critical. I am 
only trying to find out if there is any basis for some of the statements 
that the subcommittee had received. 

Apparently, I hear no voice from among the panel members, so that 
has not been a problem. 

Mr. Meeker. You must remember that I might not hear about these, 
Sometimes I might. Perhaps some of these gentlemen who practice 
before the Commission, and whom I recognize as doing so, have some 
view on that subject. 

Mr. Demmter. Mr. Chairman, the first Hoover Commission in its 
report on the SEC did remark about the fact that a great number of 
interpretations are buried, so to speak, in letters of comment or defi- 
ciencies with respect to particular registration statements. 

There are really two ways in which interpretations are issued in 
writing and not circulated publicly. One would be these deficiency 
letters about which I spoke. The other would be the so-called no- 
action letters which an applicant can get who goes to the Commission 
with a problem of interpretation. 

The result will be a letter one way or the other. Those, I don’t be- 
lieve, go into the public file. If they did go into the public file, or if 
they were ultimately circulated among the public, you would have such 
a tremendous volume of material sent out from the Commission just 
day by day that it would not be really useful as a tool to the practi- 
tioner. 

I think it is inherent in the administrative process that every ruli 
or interpretation can’t possibly be made generally usefully available 
to the public. 

The Commission does have available, or at. one time it did for staff 
use, a summary of interpretations during particular months. There, 
again, if such a summary were generally published, it might be useful. 
But because of the indexing and the budget problems it wouldn’t be 
very practical as a tool of practice. 

What Mr. Meeker said about speeches, statements of policy, and, of 
course, occasionally, proposals for rule changes, I think for the most 
part that that does provide a working knowledge on the part of practi- 
tioners as to what the Commission is thinking about interpretive pi 
lems from time to time, and it would be utterly impossible to devisea 
procedure for circulating every single ruling and interpretation. 
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Mr. Rocers of Texas. Mr. Demmler, let me ask one question in that 


rd. 
fF think what Mr. Lishman was talking about was simply this, that 
those interpretations that are used as precedents, if the practitioners 
do know about those, of course, they would have a great deal of difli- 
culty in knowing just what was going to happen next Friday or the 
following Thursday, if these matters can be changed without general 
public notices as to the reason why. 

Mr. Demmuer. I don’t think there is a question of change and so 
forth. It is really the case of the applicability of the statute to a par- 
ticular state of facts which is usually involved. I think where there 
are real policy changes involved, that there is adequate notice given. 

Mr. Rocers of Texas. Is that same situation true, only many times 
more, With relation to the activities of the Internal Revenue Service ? 

Mr. Demnter. I think that is right. 

Mr. Rocers of Texas. Don’t they publish all their interpretations? 

Mr. Demouer. No; I donot think so, sir. 

Mr. Rocers of Texas. Mr. Brownell ¢ 

Mr. Browne. I agree generally with what Mr. Demmler said, but 
[have a couple of comments on it. 

I think it would be impossible for the Commission to publish all of 
the no-action letters which it puts out and all of the other informal 
opinions that members of the staff give in the course of their ordinary 
administrative duties. 

I also think it would be a to draw a statute which would 
define with sufficient clarity the opinions and advice that from time 
totime they give. 

I would like to ask Mr. Meeker if it would be possible for the 
Commission from time to time to resume a practice which was in 
force in the early years of the act, and have published from time to 
time important opinions of the General Counsel’s Office or of the 
Division of Corporation Finance. 

I believe that the Bureau of Internal Revenue does not publish, 
by any means, all of the opinions and advices that it gives. But it is 
my understanding that they have a practice under which, from time 
totime, important opinions are published. 

I appreciate that it may be difficult for the Commission to put out 
opinions because it would feel, to a certain extent, bound in future 
cases, as it is to a certain extent bound in the case of a formal decision 
of the opinion. But I can conceive of cases where it would be helpful 
to the bar across the country to have a little more information on im- 

rtant opinions. I quickly add this further point, however: The 
exible machinery of the Commission makes it possible for any prac- 
titioner to come down here to Washington when he has a difficult 
problem and sit down with members of the staff and find out from 
them what the general thinking of the Commission is on doubtful 
points. 

The staff is most cooperative in work of that kind, and I believe 
isencouraged by the Commission to do it. 

That is one of the reasons why I would much regret to see any- 
thing that would cut off approaches to the staff on that kind of 
question. But sometimes it is difficult for practitioners in faraway 
parts of the country to hop down to Washington. I would like to ask 
Mr. Meeker if he has any observation on the suggestion that from 

4525359 30 
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time to time important matters that have not reached the adjudicg. 
tion stage mould be made public by publishing important opinions, 
leaving entirely to the staff and the Commission the determination 
as to which should be published and which are of such a narrow or 
confidential nature that they should not be published. 

Mr. Merxer. I think that the Commission can do that. It has 
done it in the past. I don’t think it has done as much of it recently 
as it did in the early days of the Commission when there were many 
questions coming to it that involved important issues of interpreta- 
tion. I think the Commission has done it over the last 2 years jn 
some of its principal opinions. It has given its view in contested 
cases with respect to interpretations which have been disputed insofar 
as certain exemptions are concerned. 

But I think the Commission can do that. 

One of the problems we have is in drafting something which at 
the same time as you keep nonpublic the information supplied to 
you by the applicant for the interpretation, will, nevertheless, at the 
conclusion of the draft make sense. It is a factual discussion which 
is a problem from time to time. But I think that can be done. 

Mr. Rocers of Texas. I am afraid we are getting off to another 
topic. Of course, I know it has something to do with the first topic. 

oes any member of the industry care to be heard with relation to 
Mr. Meeker’s statement on topic I? 

Mr. Farmer. Mr. Chairman, on topic I, I think the most important 
thing that Mr. Meeker has suggested is on page 10 of his statement, 
that there be a black and white absolute prohibition against any type 
of ex parte communication in a quasi-judicial proceeding. 

I would just like to give a little background as to what, from the 

oint of view of an issuer, that would seem to amount to. The Bell 
System companies have registered under the 1933 act, 143 issues, with 
aggregate face amount of approximately $15 billion. That is includ- 
ing refunding issues. We have had a lot of contact with the Commis- 
sion’s staff and with the Commission. I mention the Commission’s 
staff first because most of our dealings, almost our entire dealings, are 
with the Commission staff. 

In the registration process, we file a registration statement with the 
Commission, and in due course we usually receive a letter of comments 
with respect to our registration material. Sometimes we will take 
the suggestion without conference. We will often ask for a conference 
with the SEC staff on theircomments. We will godown. Sometimes 
we feel strongly on the matter, and we might even ask that we go to 
the Commission to discuss it. That is unusual. 

Mr. Rogers of Texas. Is a transcript made of those proceedings! 

Mr. Farmer. No; it is not. They are informal, give-and-take con- 
ferences. I think the background is important in those conferences. 
They are against a time schedule of financing which precludes a formal 
record, a formal hearing. 

We have a time schedule to meet. The Commission’s staff knows 
that and the Commission knows that. That, you might say, would 
indicate that they have an advantage or the whiphand in the proceed- 
ing. But I cannot say that I have seen any indication that they have 
taken advantage of that. I have nothing but admiration for the in- 
telligence, ability, and devotion to duty of the members of the staff in 
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handling those matters. I think probably the procedure is the way it 
should be. They are exercising their administrative functions. I 
must say I think it works quite well. 

Because we register so many securities, the rules of the SEC are 
very important to us. A change in the rules may occasion consider- 
able expense and a great deal of difficulty for us, maybe much more 
than the SEC thinks. On the other hand, a simplification of their 
rules may lift a great burden from us. 

When changes of the rules are proposed, we make written comments 
onthem. If we think it is necessary, we say, “May we come down and 
discuss what that change in the rules will do?” I think that is the 
way it should be. 

este’ mentioned adjudication proceedings because in our entire 
experience with the securities laws, no Bell System company, I feel 
sureyhas ever had such a ne So far as the securities laws are 
concerned, our contacts are, if you like, ex parte. They are informal. 
They are negotiations, largely at the staff level. As long as the securi- 
ties laws are based on the disclosure principle and the real issue is 
whether the company is making proper disclosures, I think that is the 
way it should work. 

I say that because I think from the point of view of the SEC we 
have a very different problem, perhaps, than confronts other agencies, 
where the contacts of industry with the agency are of an entirely 
different nature. I am thinking of the agencies which supervise all 
of the affairs of companies, the Interstate Commerce Commission, 
the Federal Communications Commission, to which our company is 
subject. In these other agencies, day by day, there is a constant over- 
lap of proceedings, investigations, and inquiries, formal and informal. 
Depreciation practices, accounting rules, rates and services are all 
subject to the Commission, and the agency has constant contact. with 
numerous people in the regulated industry. There I think the flat 
prohibition, which may seem reasonable with respect to the SEC, that 
there should be no contact or discussion on the merits with the staff 
and so forth, may not be feasible. I think probably everything that 
is discussed with such an agency on any matter has a bearing, some 
remote bearing, on virtually everything else before the Commission. 

I think that an across-the-board prohibition would be difficult to 
frame. We have a very different problem looked at from the point 
of the SEC than looked at from the point of view of other agencies. 
I agree with most of what Mr. Meeker has said. I think that his 
statement is excellent. I think there can be no doubt that the most 
important single thing is the integrity, ability, and devotion of the 
staff. Certainly, the SEC has that. They have codes of ethies which 
are very advanced and excellent. I hate to talk so long, but those 
are my views on this. 

Mr. Rocrrs of Texas. Thank you, Mr. Farmer. 

There is one other question that I want to put out for the panel 
discussion here before we move into the second topic, and that. is the 
question with relation to the status of the SEC, that is, as to whether 
or not it is an arm of the Congress or a part of the executive branch 
of the Government. 

Do you have any comment on that, Mr. Gadsby ? 
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Mr. Gapssy. That is a question which has been the subject of g 
very substantial amount of debate. It is true that historically, of 
course, the Securities and Exchange Commission, and, for that matter, 
the grandaddy of all commissions, the Interstate Commerce Com- 
mission, was a delegation of power by the Congress. 

It shows up more clearly, of course, historically, in State regulation, 
where the regulation of railroads started with committees of the legis. 
lature. It was not until 1846, as I recall it, that somebody got the 
bright idea that perhaps a third party could do a better job of it, 
Up until that time, all railroad legislation was in the hands of the 
legislature itself. 

Vho we are strictly a part of, the executive branch or of the legis- 
lative branch, is an interesting suject of conjecture, but seems to me to 
make very little difference. The fact of the matter is that in m 
experience in almost 2 years on the Commission, the executive branc 
might as well not exist as far as our agency is concerned. They never 
interfere, never question us, and pay no attention to us. 

I might say that the same thing is true to a large extent of the leg- 
islative branch. True, we get more inquiries, but the legislators are 
more close to their constituents than the executive, perhaps, is. It 
would be natural for that to follow. 

But I have never had any occasion to have to decide whether the 
agency is a part of one branch of the Government or another. It 
seems to me to be a philosophical distinction without very much 
substantive meaning. 

Mr. Rocers of Texas. Does anyone else care to comment on that? 

Mr. Avrer. Mr. Chairman, I would like to make this comment, as 

ou are leaving the topic: It seems to me that approaching this prob- 
thin is made more difficult because we always tend to try to get an 
answer, a yes or a no. It seems to me that the truth of the matter 
is that there is inherent in the administrative conflict a compromise or 
a conflict of basic ideas or philosophies. 

This, I think, we have to recognize. This conflict stems from, | 
think, these two opposing or contending forces: On the one hand 
the creation and development of administrative agencies has recog- 
nized several things, that the matters are complex, courts can’t handle 
them, they are not sufficiently expert, they do not have the staff, they 
don’t have the time, but people who are experts, who can employ a 
staff, who do have contact with the industry, that is what expertise 
means, and that is one side, 

On the other hands, you get a situation where some of these pro- 
ceedings, the lawyers and courts call them quasi-judicial, and we start 
clothing these things with the due process concept. 

Certainly as counsel I have argued many times on this point. But 
basically shake is a conflict. On the one hand you create the agency 
because it knows the industry, it has contacts with the industry, 
understands its problems, and on the other hand when we find abuses, 
we say, “Well, let’s isolate them.” 

I say that the isolation can destroy the administrative process. I 
think we have to recognize that we are in an area where you are going 
to have sin from time to time, like you will have sin in everything else 
in life. It is not perfect. 
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Mr. Rocers of Texas. I am glad to get a definition of that word 
Hox ise.” 

r. Demmuer. Mr. Chairman, before topic 1 is left, I think maybe 
we do not quite realize the full impact of the suggestion on page 10 of 
Mr. Meeker’s statement about this complete black and white pro- 
hibitory statute, which would make unlawful any communication in 
the absence of the parties without notice to them, and so forth, on the 
merits of any matter in which such persons are exercising quasi-ju- 
dicial functions. 

It seems to me that that particular statute uses a mentally lazy word 
“quasi-judicial.” What is a quasi-judicial function? You get to 
very precise questions. np 

For example, under the Public Utility Holding Company Act, there 
js an application with respect to a financing or a declaration with 
respect to a financing. Ultimately, it goes into a hearing because of 
gome additional facts which the staff thinks or someone thinks ought 
to be developed in a formal record. That is a formal record. 

It looks kind of judicial, and yet actually the record simply amplifies 
the filing, the declaration which was made as a routine part of the 
fnancing. It is just expanding the form. You could argue that that 
isnot judicial. Is it quasi-judicial? I don’t know. 

The Commission itself has never quite resolved, I believe, whether 
or not that is rulemaking or whether it is adjudication. If you pass 
a statute and you use a nice, easy word like quasi-judicial without 
defining it in its application to a particular agency, you don’t know 
whether the man has committed a crime or whether he hasn’t. 

It seems to me that there is so much difference among the agencies 
that the public is pretty well protected by the existing legislative 
situation ; namely, you have your Agency Obstruction of Justice Act, 
which Mr. Meeker referred to on page 4 and 5 of his statement, which 
has received a broad interpretation. 

You also have rules of the various agencies. I think the rules of 
conduct and the code of ethics of the Securities and Exchange Com- 
mission are precise enough to define the exact context in which things 
are right or wrong as the case might be. It seems to me that those 
two things together are all you need except integrity, and you can’t 
legislate that. 

Mr. Rocrrs of Texas. What you are saying, Mr. Demmler, is this: 
If a man is a crook, no matter what kind of legislation you pass, if 
he wants to communicate with somebody, he will do it. 

Mr. Demmuer. Yes, sir; and I do not think that Mr. Meeker’s black 
and white statute would help any. I think it would add to the con- 
fusion. 

Mr. Rogers of Texas. I think the difficulty with a black and white 
statement is this: that you haven’t determined the premise from which 
tostart. That is the difference between quasi-judicial and rulemaking 
proceedings. That is your big difficulty. 

If you could ever determine a clear line of demarcation between 
those two activities, I think you would be in a very excellent position 
then to get into the black and white. 

Mr. Demmuer. You can do that in individual agency rules, which 
you could not do in the general statute. I think the rules of conduct of 
the SEC are quite precise and are adequate. 
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Mr. Rocers of Texas. Of course, one of the objections, Mr. Demmler 
as I understand it, has been the fact that rulemaking procedures ay. 
thorized by the agencies have been utilized sometimes to bring about 
policies and practices that should not be under the rulemaking power, 
Hence, the discussion about that in all of the independent agencies, 

Mr. Springer. Mr. Chairman 

Mr. Rogers of Texas. Mr. Springer? 

Mr. Sprincer. I do not want to get into detail on this because there 
will be hearing later. But you are the only one thus far of any of the 
panelists xetbeas discussed very much on H.R. 4800 and ILR. 6774, 
Could you give me briefly your reasons why you prefer H.R. 6774 
over H.R. 4800? 

Mr. Meeker. Well, I think largely because it tends, through specific 
exceptions in that legislation, to preserve the very type of thing which 
some of these gentlemen have suggested earlier here, Mr. Springer, 
that I think is necessary in the administrative process, and that is 
some of the informal contacts which are not directly related to the 
decisional process itself. 

You will recall that legislation is directed toward agency members 
or hearing examiners, and as some of these distinguished gentlemen 
have suggested this morning, I think it is highly desirable that it 
would be possible to call up the General Counsel and ask what the 
status of a matter is without being exposed to possible criminal action, 

Mr. Sprincer. In other words, you think {tR. 6774 is directed at 
pees who possibly could be influenced and more likely to be in- 

uenced ? 

Mr. Merxer. That is right. No one man at the SEC, Mr. 
Springer, in the staff, makes any decision. If I am going to makes 
decision, there will be four or six or maybe three or four, I don’t know 
how many, around to discuss it with me, and the right to influence 
staff member in our daily operation is very remote. 

Mr. Rocers of Texas. Mr. Brownell? 

Mr. Browne. May I add a word in answer to Mr. Springer’s 
question ¢ 

In the first place, I think most of the individual practitioners here 
on this panel will agree with what has already been said, that it is not 
desirable to attempt overall legislation applicable to all of the com- 
missions, because thet individual problems are very different. 

There is not time to go into the reasons for that, but those of us who 
have practiced before several of the commissions could, I think, if you 
wished, in due course, show you that we have good cause for making 
that statement. 

Leaving that aside, and taking H.R. 4800 and H.R. 6774, in my 
opinion H.R. 4800 goes too far and it would throttle and choke off a 
great deal of the conference and conversation that goes on between 
the individual practitioners and members of the Commission staff, 
which is such an important part of the administrative processes be- 
fore the SEC. 

For example, it contains in its preamble, wording to the effect that 
there should be only “fair and open presentation of facts and argu- 
ments in accordance with established procedures.” What is meant 
by “open”? Does that mean open hearings? Does it mean hearings 
to which everyone who wants to come in will be invited ? 
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It would be impossible for anyone practicing before the Commiis- 
sion with respect to registration statements, proxy agreements, and 
so forth, to get the business done if the meetings had to be literally 
open. What does the bill mean by the phrase “established proced- 
ures”? If it means the procedures that over the past years have been 
developed by the Securities and Exchange Commission, I would con- 
cur, because those procedures, I think, are fair and protect all of the 

arties involved. 

If, on the other hand, “established procedures” means procedures 
established by law or procedures established pursuant to H.R. 4800, 
I think again you would be hamstrung. 

I think, as Mr. Meeker said in his statement, that if you have to 
have a law, H.R. 6774, which I understand follows in general the 
American Bar Association recommendations, is possible. But even 
such a bill made applicable to all commissions equally is in my opin- 
jon not as ree as leaving the matter to the administrative de- 
terminations of the separate commissions involved. 

If the Congress feels it essential to adopt some kind of a law on 
this subject, I would think that the best thing they could do would be 
to lay down certain principles and then direct the agencies to prepare 
rules and regulations carrying those principles into effect with respect 
totheir particular agency. 

I would venture the guess that if the Congress did that, it would 
find that the rules, regulations, code of ethics, and so forth, already 
adopted by the Securities and Exchange Commission would pretty 
well cover the field. 

Mr. Rogers of Texas. We can, of course, go on with this discussion 
allday. But we have these other topics to take up. I think it would 
be best at this time if the Chair recognized Mr. Hislop for his com- 
ments on the second topic. 

Mr. Histor. Mr. Chairman and gentlemen of the committee, my 
name is Robert N. Hislop. I am a hearing examiner at the Securities 
and. Exchange Commission and have been in that office for somewhat 
over 2 years. Prior to becoming a hearing examiner I served on the 
staff of the Commission for about 16 years as a trial attorney. 

I propose to discuss three major items. First, the role of the hear- 
ing examiner at SEC. Second, the principal strength and principal 
weakness of the hearing examiner position at SEC. Finally, I wish 
tosubmit three recommendations regarding legislation. 

The first proposal would look toward strengthening the weakness 
I shall have discussed, the second proposal would look toward im- 
proving the stature and effectiveness of the hearing examiner, and the 
third proposal would look toward greater efficiency and expedition at 
administrative hearings. 

Before taking up these matters, I wish to state that I am not the 
chief hearing examiner at SEC. There is no chief hearing examiner, 
as such, at the Commission. I have discussed with my fellow hearing 
examiners the matters I shall present, and there is unanimous agree- 
ment that these problems are the significant ones. The manner of my 
presentation, however, is entirely my own. 

At this point, I wish to say that these matters have not been con- 


sidered by the Commission and may or may not represent the views 
of the Commission. 
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First, I wish to consider the role of the hearing examiner. At the 
SEC, as in the case of most of the other regulatory agencies, if the 
volume of work permitted the Commissioners themselves to preside 
at the hearings, there would be no need for hearing examiners. 

The volume of work at the SEC, which is now increasing at a tre. 
mendous rate, makes such a procedure infeasible. Accordingly, the 
hearing examiner is the alter ego of the Commission as far as the hear. 
ings held by SEC are cnaeneeel 

Since these hearings are held in all parts of the country—I estimate 
that approximately one-third of my professional time is spent outside 
Washington attending ierleaneaetien hearing examiner is the first and 
sometimes the only representative of the Commission except. those 
persons in a prosecutory capacity or supervisors of those in a prosecu- 
tory capacity whom the registrant, applicant, or declarant, as the cage 
may be, and the members of the public have ever encountered. 

Aediiitiemadly; while the statutes administered by the Commission 
provide that an opportunity to be heard must be accorded persons 
who may be affected by action of the Commission, over the years the 
Commission has developed certain techniques in the way of informal 
conferences, letters of comment, and private investigations which 
have resulted in materially shortening, or, in some cases, obviating the 
need for hearings. 

This has resulted in the fact that the significant hearings which come 
to trial are limited to those matters in which there exists a substantial 
conflict, usually involving highly complex technical, legal, and finan- 
cial matters. 

As the alter ego of the Commission, and in order that the hear- 
ing may perform effectively, he must have prestige and stature bearing 
some relationship to the prestige and stature of the individuals for 
whom he serves as alter ego. This is not to say that the Commissioners 
do not perform other functions than those related to the hearing of 
cases. They do. It is because of this fact and because of the further 
fact that they should properly sit in review of all activities of the 
hearing examiners requiring review that there must necessarily be 
some variance between the stature and prestige of the office of Cont 
missioners and the stature and prestige of the office of hearing ex- 
aminers. 

However, it is being suggested that the hearing examiner function 
is such that in order for the work of the Commission to receive the 
respect and prestige of which it is entitled, the hearing examiner must 
have a stature and prestige bearing some reasonable relationship to 
that of the Commissioners. 

The SEC seems to recognize that the prestige of its hearing ex- 
aminers should be enhanced. 

For one thing, General Counsel Meeker, who is a fellow panelist 
here, has stated publicly that it is his opinion that the office of hearing 
examiner should be accorded more prestige than it is accorded at 

resent. 

Additionally, the “Rules of Practice” of the Commission are pres- 
ently under review for revision. Several of the suggested revisions in- 
volve matters increasing the authority of the hearing examiner. 

Furthermore, the decisions of the Commission during recent months 
reflect more detailed reference to and reliance on the recommended 
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decisions of hearing examiners than heretofore. In this regard, in one 
recent decision adopted within the past 60 days, the Commission in 
effect adopted the recommended decision of the hearing examiner. — 

Finally, in March of this year the Commission filed an extensive 
prief with the Civil Service Commission in support of a petition of 
the hearing examiners to increase their present grade. ) ath 

I now turn toa consideration of the principal strength and principal 
weakness of the hearing examiner position at SEC. The principal 
strength grows out of the independence accorded hearing examiners 
intheir professional operations. ‘There is no manual for the guidance 
of hearing examiners issued by the Commission. There are no written 
directives of any nature binding on the hearing examiners except the 
rules of practice of the Commission and the canons of ethics appli- 
cable to all employees of the Commission and the Commissioners 
themselves. 

Additionally, no influence of any nature in the way of discussions, 
conferences, memorandums, correspondence, or any communications 
from members of the Commission's staff or the Commission itself, 
other than the documents, statements, and communications that are 
placed in the official record at duly scheduled hearings, are brought 
to bear on hearing examiners at SEC. 

Finally, no agency review of the recommended decision of the hear- 
ing examiner is made at any time of any matters set forth in the recom- 
mended decision prior to its official filing in the record. 

The principal weakness of the hearing examiner position at the 
SEC centers around the significance, or rather, lack of significance, 
accorded the report prepared by the hearing examiner in those cases 
where a decision of the hearing examiner is rendered. These reports 
at the present time are recommended decisions only and are required 
by the Commission’s rules of practice to carry a legend on the initial 
page thereof that the recommended decision is advisory only and 
that no conclusion of fact or law set forth therein is binding on the 
Commission. 

While such a statement is strictly accurate, some implications con- 
tained therein and some inferences that may reasonably be drawn 
therefrom would traverse the spirit if not the letter of the Adminis- 
trative Procedure Act, contravene the doctrine of the U.S. Supreme 
Court as expressed in Universal Camera v. National Labor Relations 
Board (840 U.S. 474 (1951) ), and conflict with /n the Matter of the 
United Corporation, et al. (249 F. 2d 168 (CCA3-1957) ). This latter 
decision was concerned with a recommended decision prepared by an 
SEC hearing examiner. 

The technique of using recommended decisions only was adopted 
in the early days of the Commission and appears to have been done 
atleast in significant part for three reasons. 

First, the activities of the Commission involved matters in entirely 
untried fields, unlike some other Federal agencies where there had 
been developed, at the State level, some jurisprudence in what might 
beconsidered analogous fields of regulation. 

Second, the decisions of the Commission in these matters involved 
broad questions of national policy which the Commission felt could 
not appropriately be dealt with on an ad hoc basis. 
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Third, the Commission has interpreted some of the provisions of 
some of the statutes that it administers as requiring the decision to 
be made by it, and as not being susceptible of delegation to the extent 
oe if the initial decision approach to the problem were to be 
adopted. 

The Commission this year is celebrating its 25th anniversary. Dur- 
ing the period of its existence a substantial body of jurisprudence has 
been developed which may appropriately serve as a guide to the hear. 
ing examiners. Accordingly, the passage of time with the maturing 
of the activities of the Commission has vitiated much of this first 
asserted reason. 

As for the broad national policy aspects of the Commission’s work, 
over the years the Commission has developed techniques outside the 
administrative hearing approach to effectuate some of these. The 
court injunction has been used. 

An example of such case is Arvida, where there was developed the 
doctrine of what constituted “jumping the gun” in the public offering 
of securities. Statements of policy have been ategiand after consul- 
tations with the industry. All of these techniques would still be 
available to the Commission after the adoption of the initial decision 
procedure in lieu of the recommended decision procedure. 

Additionally, the Commission has also found it possible to develop 
general policy through ad hoc administrative proceedings as it did 
recently regarding the manner in which the speculative features of 
securities being sold to the public should be described in the prospectus 
to be used in connection with such sales. It would seem that the 
passage of time has demonstrated that this problem is no longer as 
serious as it might once have been. 

As for the third asserted reason for not adopting the initial deci- 
sion procedure, namely, that the statutes administered by the Com- 
mission may not permit decisions that may become final except by 
the Commission, and as my first recommendation regarding legisla- 
tion and the one looking toward the correction of the weakness exist- 
ing in the position of hearing examiner at SEC, it is respectfully 
recommended that this committee explore with representatives of the 
Commission the statutory limitations on the Commission’s adoption 
of the initial decision procedure, and, where necessary, it is recom- 
mended this committee consider suggesting to the Congress legislative 
amendments to the statutes administered by the Commission to the 
extent required to make possible the use of the initial decision pro- 
cedure in all SEC proceedings, and that the Commission be encouraged 
to adopt the initial decision procedure at least in some areas of its 
operations. 

Mr. Sprincer. That is something that was raised by the ICC the 
other day. What are you doing there? Just saying “decision 
affirmed” ? 

Is that the action of the Commission, or is the Commission actu- 
ally writing a separate opinion ? 

Mr. Histor. You mean at the present time ? 

Mr. Sprrncer. Yes. 

Mr. Histor. At the present time the Commission writes its own 
separate and additional opinion. 

Mr. Sprincer. It is separate and additional ? 





Is that 
Mr. H 
distinct | 
Mr. S: 
cedure Vi 
entry or 
a 
Mr. Si 
Mr. H 


it is my 
number 
mended 


the ove1 

The 
the met! 
hearing 

At th 
ing exa 
sion, 1] 
fiseal yi 
provide 
able to | 

Becar 
other t] 
at the y 
hearing 

Addi 
early 1! 

The t 
rate of 
sion’s r 
stated 
work 4 
positiot 





MAJOR ADMINISTRATIVE PROCESS PROBLEMS 467 


Isthat extended? Isn’t that in the form of a docket order? 

Mr. Histor. No; it is not, sir. It is an entirely new, separate, and 
distinct decision. 

Mr. Sprincer. What you are trying to do now is shorten this pro- 
cedure whereby they may adopt it as their decision by merely a docket 
entry or something like that 

Mr. Histor. That is correct, sir; yes, indeed. 

Mr. Sprincer. That is all. 

Mr. Histor. This change in procedure would expedite the process- 
ing of cases at the Commission and shorten the interval of time elaps- 
ing from the institution of proceedings to final disposition. 

in this area I wish to state that in one case which I recall, my 
recommended decision was filed on September 30. By letter dated 
October 4, directed to the Secretary of the Commission, the registrant 
stated that he accepted the decision of the hearing examiner. 

Had this decision been an initial decision under the provisions of 
the Administrative Procedure Act, this case might have become com- 

Jetely settled by October 30, since my recommended decision had 
ound in every particular for the Commission. 

Under the recommended decision route, the final decision of the 
Commission, since it necessarily was processed by way of the litigated 
case route, was adopted and issued in January. 

Without having had an opportunity to check the precise statistics, 
it is my judgment that there are a significant, if not a substantial, 
number of cases in which no exceptions are taken to the recom- 
mended decision of the hearing examiner. 

Let me add here, since preparing this statement I have had an op- 

rtunity to check some statistics. Of the 16 recommended decisions 

have filed, beginning with September 30, 1957, in the case of 9, or 
more than one-half of the total, no exceptions whatever were filed. 
It is submitted, however, that to the extent any cases may be processed 
in this way, the load of the Commission and its staff is lightened and 
the overall functioning of the Commission becomes more effective. 

The second legislative recommendation I wish to make concerns 
the method of determining and establishing rates of compensation for 
hearing examiners. 

At the present time the Commission is understaffed as far as hear- 
ing examiners are concerned. This is not the fault of the Commis- 
sion. I am informed that for the current fiscal year, and for the new 
fiseal year beginning on July 1, 1959, the Commission’s budget has 
provided for five hearing examiners. Yet the Commission has been 
able to place only three examiners on its official rolls. 

Because of the pressing need for additional hearing examiners 
other than the three on its official roles, the Commission has on loan 
at the present time one hearing examiner from a sister agency. This 
hearing examiner has now been on loan for approximately 3 years. 

Additionally, for approximately 6 months during late 1957 and 
early 1958, the Commission had a second loanee from another agency. 

The two loanee hearing examiners each receive compensation at the 
rate of one grade higher than the hearing examiners on the Commis- 
sion’s rolls. I am informed that each of these hearing examiners has 
stated to representatives of the Civil Service Commission that the 
work at SEC is at least as difficult as the work in their regular 
positions, 
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As I have already indicated, the Commission is supporting at the 
Civil Service Commission a petition for reclassification of its heari 
examiners. This problem of reclassification has been pending with 
the Civil Service Commission for more than 14 months. 

The SEC appropriately has delayed recruitment in order, if posgi- 
ble, to be able to recruit ntti examiners at the higher level which 
necessarily would mean that the new examiners could function more 
effectively and undoubtedly become useful members of the Commis. 
sion’s personnel more rapidly than if recruited from a lower grade, 

Under these circumstances, and recognizing that the Administra- 
tive Procedure Act has determined that the problem of salary should 
not be left with the individual agencies because of the assumed 
sibility that grade changes might be used to affect the decisions or 
other official actions of hearing examiners, it is respectfully recom- 
mended to this committee that. it consider recommending to the Con- 
gress that the Congress itself legislate directly on the problems of 
hearing examiner compensation. 

In determining the level of compensation, it is suggested that one of 
the significant elements of stature and prestige of an oflice and cer- 
tainly one of the —— inducements aiding in the recruitment and 
retention of capable persons for an office is the rate of compensation 
attaching to the office. 

In this regard, I wish to point out that in 1949, before the establish- 
ment of the so-called supergrades, the top civil service classification 
included hearing examiners at many of the agencies. With the crea- 
tion of supergrades, not a single hearing examiner has been so ele- 
vated, yet division heads and assistants, Generals Counsel and asso- 
ciates and assistants have been granted such grades. 

It is submitted that the effective operation of the hearing examiner 
in the performance of his duties ad the maintenance of his prestige 
and stature require that he be accorded compensation on a level com- 
parable to the highest level of Commission executives. 

My third suggestion in respect of legislation deals with the possible 
feasibility of the development of uniform rules of practice for admin- 
istrative agencies at least covering some areas of their operations. 
This would be a boon to the general practitioner and could materially 
assist the hearing examiner when dealing with counsel. 

It very frequently happens at SEC Seniiemn that counsel, though 
indicating a general appreciation regarding the techniques of ad- 
ministrative proceedings, express a feeling of uncertainty and frus- 
tration regarding the details of SEC practice. A uniform basis for 
administrative practice would materially assist the expedition of 
proceedings. 

I acknowledge an inability to indicate precisely the nature of any 
such legislation. It occurs to me that since some past attempts in 
this area without the aid of legislation have not been too fruitful, 
the authority of legislation might assist in producing significant 
results. 

In conclusion, I wish to emphasize that characterizing the hearing 
examiner as the alter ego of the Commission was no rhetorical flour- 
ish. While several other employees represent the Commission in ex- 
tremely important areas of Commission operation, this representation 
is always under the immediate supervision and pursuant to an express 
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directive of the Commission, and the actions of these employees may 
be summarily reversed, rejected, or superseded by the Commission 
without the need for an official Commission announcement of the 
reasons therefor. ied 

This is not to suggest that the Commission would do this — 
or except in serious circumstances, but legally there is no bar to suc 

jon. ; 
“On the other hand, it has been judicially determined that a decision 
of a hearing examiner may be reversed only on the basis of clearly 
enunciated reasons set forth in the official decision of the Commission 
reversing the hearing examiner. » ahd 

(Extension of Mr. Hislop’s comments, submitted in his letter dated 
August 10, 1959, are reproduced at the end of this discussion of the 

EC. 
, Me Rogers of Texas. Mr. Hislop, let me ask you one or two 
questions to start off with. 

How many hearing examiners do you have in SEC ? 

Mr. Histor. We have three, sir, on the official rolls of the Commis- 
sion. We havea fourth who is on loan. 

Mr. Rocrrs of Texas. What is the grade that the ones under the 
SEC occupy ¢ 

Mr. Histor. Grade 14, sir. 

Mr. Rogers of Texas. What salary does that have attached to it? 

Mr. Histor. I would have to give you just round figures on that. 

It begins in the approximately $11,900 I believe, and goes to approx- 
imately $12,300 or $12,400 or maybe $12,500. 

Mr. Rocers of Texas. Your statement seems to be directed more 
toward compensation than anything else. 

How much compensation do you think it would take to get proper 
hearing examiners ¢ 

i Shrende: That isa very difficult question, sir. 

Mr. Rogers of Texas. Do you think that the prestige of a hearing 
examiner should be measured by his compensation ? 

Mr. Histor. No, sir. I think it goes the other way around, though. 
Ithink that by providing compensation for an office, it is then possible 
tomake that office sufficiently attractive to recruit the people who can 
give stature and prestige to the office. Certainly it is only one of many 
considerations. 

Mr. Rocrrs of Texas. Since you refer to the hearing examiner as the 
alter ego of the Commission, why would it not be simpler to just 
increase the size of the Commission and one three more Commis- 
sioners and then let them do their own work ¢ 

Mr. Histor. That is certainly a possibility, sir. There is no ques- 
tion, that is a possibility. 

r. Rogers of Texas. You do think, though, Mr. Hislop, that the 
findings of a hearing examiner should be more or less governing on 
the final decision of the Commission ? 

Mr. Histor. I wouldn’t go quite that far, sir; no. 

_ What I have tried to say here is that, based on my own experience, 
in 9 cases out of 16 where there were no exceptions taken, it certainly 
would have shortened the workload of the Commission had those 
decisions been initial decisions and become the law of the case without 
very much to do except, as Mr. Springer has indicated, some docket- 
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ing of it, some reference to it, as would have to be done in a mechanica) 
way at least. 

Mr. Rocers of Texas. You mean that since 1957 in September, you 
handled 16 cases? 

Mr. Histor. Oh, I have handled substantially more than that, sir, 
Sixteen recommended decisions I have filed. 

Mr. Rocers of Texas. Sixteen recommended decisions? 

Mr. Histor. That is right, sir. 

Mr. Rocrrs of Texas. Do you mean that the Commission, if it de. 
cided it wanted to, could not have adopted your findings and simply 
entered it on the docket and concluded that particular case ? 

Mr. Histor. I suppose that they could have, sir. 

I referred to a case in which they did do that about 60 days ago, 
but I am suggesting that the procedure in conformity with the Ad. 
ministrative Teale Act. would be established whereby at least in 
some areas of the Commission it is announced from the start that 
the decision of the hearing examiner would be an initial decision, which 
would mean that unless exceptions were taken the decision would be. 
come final within 30 days or upon 30 days after it had been filed, 

Mr. Rogers of Texas. Do you mean that the matter would still be 
discretionary with the Commission, but they would have the authority 
to announce in advance that the initial decision of the examiner would 
become the final decision ? 

Mr. Histor. Unless they took exceptions to it or unless someone else 
took exceptions to it, yes. 

Mr. Rogers of Texas. Do you go further and take the position that 
if the decision of the hearing examiner is acceptable to the parties, 
the Commission be required as.a matter of law to accept it ? 

Mr. Histor. Oh, no, sir; no, sir, indeed. 

The Commission certainly has as much standing as a party in mat- 
ters like that and I would think that they too should be permitted 
to take exceptions to what the hearing examiner has said in his 
initial decision. ‘They would have the same 30-day interval of time 
in which to take their exceptions to the hearing examiner if they 
wanted to operate that way. 

That, of course, would give the other side an opportunity to answer 
those exceptions. 

I haven't, of course, thought this thing through in all its details, 
but the initial decision procedure of course has been established by 
the Administrative Procedure Act and I think the Commission could 
follow it the same way that other regulatory agencies have done and 
are doing. 

The Federal Trade Commission, for example, uses the initial de- 
cision procedure, I am informed. 

Mr. Rocrrs of Texas. We have heard a lot of testimony here though 
that all these agencies are different and that they can’t use the same 
rules and they can’t go by the same dictates. They have to havea 
straight and distinct procedure. 

Mr. Histor. I recognize that there are differences. I urge that 
there are some similarities, and that was one of the reasons for my sug- 
gestion regarding uniform rules of practice. I think that there cer- 
ney are some areas in which the differences are nominal, if existing 
at all. 





time on 

If the 
will be 
would b 

On tl 
vont 

ined | 
O The ‘ 
hearing 
to shor’ 
further 


event n 
tive on 
comes | 
decisiot 
Mr. | 
rate an 
decisiot 
would | 
point. 
How 
ommen 
cases, 1 
matica 
Mr. | 
I think 
My « 
report 
examin 
Tha 
now. 
let’s as 
a 
80 any! 


MAJOR ADMINISTRATIVE PROCESS PROBLEMS 471 


Mr. Rogers of Texas. I will not ask any further questions. 

Do any of the members of the panel have any questions or state- 
ments to make with regard to Mr. Hislop’s statement ? 

Mr. Henxet. Mr. Chairman, I am not quite sure that I follow Mr. 
Hislop’s point. If the Commission can adopt the decision of the trial 
examiner in its discretion, I do not see that there is much saving in 
time on the use of the initial decision approach. 

If they would announce in advance that the initial decision approach 
will be followed, at the end of 30 days if there are no exceptions it 
would become the rule in the case. 

On the other hand, if they do not announce it, in the 30 days they 
could write an opinion in effect saying the same thing and you have 

ined no time. 

The experience, I think, generally has been where there have been 
hearing examiners’ decision, you tend to prolong the case rather than 
to shorten it. That is the reason I am trying to see if I can get a 
further clarification on the suggested point you are making. 

Mr. Histor. I should be very happy to, Mr. Henkel. Because of the 
limits of time, obviously I could not develop this in all the detail that 
[would like to. 


As I understand it, the initial decision approach makes it automatic. 
Itestablishes a time schedule. 

As I pointed out, Mr. Henkel, in the presentation of the case I 
referred to, where my recommended decision was filed on September 
30 and on October 4, the Secretary received a notice from the regis- 
trant accepting the decision. Nevertheless, because of the recom- 
mended decision route and the fact that this case had to be treated as 
though it were a contest, the decision of the Commission in fact did 
not come out until January, whereas if the initial decision approach 
had been used, with the automatic effectiveness within 30 days in the 
event no exceptions were taken, the decision would have become effec- 
tive on October 30, so there is where your time and also your effort 
comes in, because in this very case, in addition to my recommended 
decision, the Commission wrote an entirely new and separate decision. 

Mr. Henke. Possibly if they felt it was necessary to write a sepa- 
rate and distinct decision, they would have done it whether the initial 
decision procedure had been announced or not because they probably 
would have filed exceptions of course, but that goes back to the other 
point. 

However, in the case of 9, which is more than half, of the 16 rec- 
ommended decisions there were no exceptions whatever, so in those 9 
eases, if the initial decision route had been used, they would auto- 
matically have become effective within 30 days. 

Mr. Atrer. Mr. Chairman, I would like to express a view which 
Ithink is at variance with that expressed by Mr. Henkel. 

My chief concern with the problem of the status of the examiner’s 
report is that at the present time, under the system being used, the 
examiner’s report does not really fulfill a meaningful purpose. 

Ihave a matter, just as an example, with Mr. Hislop pending right 
now. Of course, I don’t see how he can possible rule against me, but 
let’s assume that he does. 

Mr. Histor. Just for the record, that decision was filed last Friday, 
so anything that Mr. Alper may say will have no influence. 
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. Mr. Auprr. Getting back to the broader aspects of it, you have this 
kind of problem: If this is a recommended decision, as it will be, and 
if it may be ignored by the Commission, then I, as counsel in this 
assuming my client can afford it, would have to advise him that “Yoy 
have had one trial. Now you have to have another one. This time 

ou won’t have to appear and testify and cross-examine witnesses”; 

ut I could not advise my client not to file a brief with the Commis. 
sion on this point, because the chances are very good that the Com. 
mission may well ignore this. 

This whole problem of the examiner’s position before this Commis. 
sion, I think, requires some serious looking at by the committee. 

I was at the Commission in the early days and, therefore, I feel that 
I have some personal acquaintance with this problem. 

The Commission, in its early days, and I think perhaps rightfully, 
did not really embark on a course of developing or emphasizing the 
work of the dastens examiners. There were a lot of reasons for it, 
and I am not going to take the time of the committee here to point 
out those reasons, but I would like to refer for the record to two fairly 
well documented reports that go into this. 

One of them is the monograph of the Attorney General’s Committee 
on Administrative Procedure. That was Senate Document No. 10 of 
the 77th Congress, Ist session. This was part 13, dealing with the 
Securities and Exchange Commission, and there is a section in there 
dealing with the trial examiner’s report, beginning on page 81 and 
going on maybe to page 90. 

The other document I would:like to refer to on the. function of the 
trial examiner and the attitude of the Commission toward the trial 
examiner is not quite as formal, but it was an address of Roger §. 
Foster, Solicitor, Securities and Exchange Commission, before the 
Institute on the Federal Administrative Procedure Act and the admin- 
istrative agencies at the New York University School of Law, Feb- 
ruary 4, 1957. 

The Attorney General’s report was before the enactment of the APA, 
and Foster’s speech was subsequent to that. 

The Commission has not over the years used the trial examiner to 
the fullest extent it could. I think in the early days, particularly 
under the Holding Company Act, when they weren’t really cases, 
though they came Sedete examiners as cases, but they were programs, 
there is no doubt about the fact that the examiners would have great 
difficulty in rendering policy decisions. 

However, I am not so sure that that was an insuperable thing. I 
think it stemmed in large part from the fact that we had strong- 
willed men, strong men on the Commission and strong men on the 
staff. 

This was a new problem and I remember the Commissioners back 
in those days didn’t even want to hear from the staff. I think it has 
changed over the years. 

However, at least in any event, when I say that, I am going back to 
the days of Mr. Justice Douglas and Judge Frank, and T know there 
are several ex-Commissioners here and I think they understand what 
I am talking about. However, the Holding Company Act work is 
behind us in large measure. What we have today are simpler pro- 
ceedings and I do feel that the Commission’s contacts with the public 
would be helped if the examiners file an initial decision. 
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I think that the workload of the Commission would be reduced if 
the examiners filed initial decisions, and I think the burden of counsel 
for applicants in hearings would be reduced if they filed initial de- 
cisions, and I think the cost of the proceedings would be reduced. 

We have to speak frankly when we are talking about this question. 
There has been always the question raised: Well, are the trial ex- 
aminers capable of doing this work ? 

Without saying whether they are or are not today or yesterday or 
tomorrow, I t tink we have to recognize we are dealing with a question 
of Government administration and not personalities, and if the feel- 
ing is that trial examiners are not competent, then I think it is the 
Commission’s duty to see that they hire a competent staff of 
examiners. 

Quite frankly, because a lot of history and a lot of pressing other 
problems—and this one has never been pressed by the public—I think 
the Commissioners has tended to put this problem in the background 
and I think it would be very well if the committee would give serious 
consideration to giving the examiners a greater function. 

It may well be, Mr. Rogers, that your statement is quite well taken, 
that maybe we ought to expand the number of Commissioners, and 
have part or all of the Commissioners sit as hearing officers, I am 
not so sure that this would not be good because at the present time 
this Commission, unlike many others, almost sits constantly. They 
are always available. They are a working Commission. They are 
there every day meeting once or twice a day and they could not at all 
with five Commissioners even consider this. 

I am not even sure they could do it if they had 15 Commissioners, 
but this is a possibility. 

However, there is no doubt about the fact that at this time, con- 
sidering the work before the Commission, most of the proceedings 
before the Commission can be handled by examiners and should be 
on the initial decision basis. 

I would like just one further questions, really, more than a state- 
ment. 

[have heard this legal question about : Under the law, can the Com- 
mission delegate this decisional process to the examiners? 

I am not sure that I understand why that problem is different 
before the SEC than other agencies. There well may be a difference. 
I mean the boys at the Commission who had to consider this prob- 
lem—and I never had the responsibility for it, but if there is a 
difference in the laws with respect to this matter, I think it ought 
to be brought out; and if there isn’t a difference, I think we should 
all know it. 

Mr. Rocers of Texas. With respect to your statement that most 
of the work can be done by hearing examiners, you may end up 
here by doing away with the Commission. 

Mr. Atrer. Not under the statute. 

Mr. Rogers of Texas. Mr. Springer. 

Mr. Sprincer. I would like to develop this a little further. 

Mr. Hislop’s suggestion was made by a Commissioner the other 
1g who sat on such a panel as this. 

uppose that we took the initial decision of the examiner and we 
allowed it to be approved by one Commissioner. Within a stipu- 
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lated number of days, you could take exceptions—or in the form of 
an appeal, or however it was so stated by statute. 

Then two, or three—which is a quorum, is it not? Is three y 
quorum ? 

Mr. Meeker. Yes. 

Mr. Sprincer. Then a quorum of three Commissioners could hear 
it on appeal or subject to exceptions could hear it—those three mem. 
bers not being one of the original members who made the initia] 
entry—and that would become final. 

Would that simplify it and make it easier if there are objections 
to the initial decision procedure which you have suggested. 

What is your comment on that ¢ 

Mr. Histor. I certainly think, sir, that it would simplify the 
present recommended decision route that the Commission has and | 
think, like most things, it would be worth considering, and experi- 
ence of course is the best lesson on that. 

Mr. Sprincer. Mr. Hislop, is there any reason you can think of 
why a Commissioner should not adopt the opinion of the exam. 
iner without any further ceremony if he believes that is a good 
opinion ? 

Would it not be just as possible if he said, “I feel that this deci- 
sion is all right, but I feel something additional could be said,” just 
as the Supreme Court Justice adds something to it. “I think this 
decision is a reasonable finding,” or if it is rejected, “These are addi- 
tional reasons for rejecting it,” or if I believe the opinion is not right, 
that I reject the opinion and write my own opinion. 

Would that not simplify it? 

Mr. Histor. .It certainly would, sir. 

The only point that I would like to emphasize is there should be 
in my judgment some time schedule on all of this to take care of 
the situation where everybody is satisfied with the decision of the 
pearing examiner. That is the advantage that the initial decision 

as. 

The passage of time, 30 days, is the thing that does it. 

If your proposal could be coupled with some reasonable time sched- 
ule, [ have no special brief for 30 days; 45 days might be more 
reasonable. Sixty days might be more acceptable. I don’t know. 

However, what I am suggesting is that the advantage of the initial 
decision route is that there is a time schedule that keeps the thing on 
the track, and I would think that the proposal that you are suggest- 
ing would be susceptible of establishing certain time schedules. 

r. Sprincer. At the same time, all of the parties would be pro- 
tected by at least a majority of the quorum having heard the subject 
if they wanted to go that far ? 

Mr. Histor. Precisely ; yes, sir. 

Mr. Sprincer. That is all, Mr. Chairman. 

Mr. Rocers of Texas. Let me ask one question on that. 

What is the timelag, Mr. Hislop, between the decision of the exam!- 
ner or the recommendations of the examiner and the final determ- 
nation of the case? 

Mr. Histor. At the present time, sir, there is no time schedule. It 
depends upon the worktoad: 


Mr. Rocers of Texas. I mean the timelag. 
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Mr. Histor. That is very difficult, sir. I am not equipped, and I 
am not prepared to answer that question. I haven’t had a chance to 
check into it. The only one I can give you positive reference to is 
the one I mentioned in my statement where the time lag was from the 
30th of October, if it had been an initial decision, until January when 
itactually did come out. 

Mr. Rogers of Texas. Would you say that would be the average? 

Mr. Histor. I am not prepared to answer that, sir. I just don’t 
know. 

Mr. Rocers of Texas. Mr. Meeker, I think you wanted to say some- 
thing. 

r. Meeker. Yes, Mr. Chairman. I just wanted to point out two 


things. 

First of all, I think Mr. Alper, although he didn’t mean to, used 
the word “ignore” the recommended decision of the hearing exami- 
ner, and under existing case law, that is pretty hard to do. 

Mr. Hislop has already suggested the Universal Camera case. 

I would just like to point out that section 25, for example, of the 
Securities and Exchange Act of 1934, reads: 

The findings as to the facts, if supported by substantial evidence, shall be 
conclusive. 

That is on appeal. And that is written right in the appellate re- 
view section of that statute, which I think suggests one reason why 
the Commission itself has over the years made the ultimate determi- 
nation of the facts in the given case, notwithstanding the recom- 
mended decision of the hearing examiner. 

Mr. Rocers of Texas. You think, then, there might be some fear, 
Mr. Meeker, if you followed the policies advocated by Mr. Hislop, you 
would be extending the application of the substantial evidence rule 
to the findings of the examiner and creating more power than was 
intended by statute. 

Mr. Meeker. It certainly is a question. 

In any event, Mr. Hislop’s proposal, I think once that question is 
resolved, could be handled by the Commission’s own rules of practice 
and wouldn’t require legislation, unless we couldn’t get over that legal 
hurdle I have suggested. 

Mr. Rocrers of Texas. It would be a fact if the Commission was 
bound by the findings of fact of the hearing examiner’s that it would 
in effect be giving the hearing examiner more power than the Supreme 
Court has? 

Mr. Meexer. That is right, and they are not bound by them. They 
just have to state the reasons why they are reversing them and state 
them clearly. 

Mr. Rocrrs of Texas. There have been some advocates of the school 
of thought that the hearing examiner’s findings of fact should be con- 
clusive and that the application of the law to the findings of fact 
should be done by the Commission. 

Under the substantial evidence rule, if any such policy as that was 
ever adopted, it would place in the examiner powers far beyond those 
of the Supreme Court. 

_ Mr. Mrexer. And far beyond what was intended by this statute, 
in my view. 

Mr. Rocers of Texas. Mr. Alper. 
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Mr. Atrer. I would like to talk about that just a moment. 

The section that Mr. Meeker read from the Securities and Excha 
Act, I think is common to practically all of the administrative statutes, 
I haven’t researched this question, but I am familiar with several] 
statutes, and I think they all provide that the findings of fact by the 
Commission shall be affirmed if they are supported by substantia} 
evidence. 

In other agencies, I am not aware that that has been construed to 
mean that the Commission cannot accept an initial decision from the 
examiner. On that point I want to make myself clear. 

I am not saying that the examiner’s initial decision is a finding of 
fact which binds the Commission, because under the APA it doesn’t 
havethat function. Itis not that under the APA. 

The APA was enacted in the light of the statutory finding that 
Mr. Meeker talked about. What it is, it is a me by an employee 
of the Commission, and even if no exceptions are filed by any party 
to the case, the Commission by rule can and should provide that it ma 
review upon its own motion the examiner’s decision, so that if there 
is any doubt in the Commission’s mind as to the correctness of the 
decision or the policy stated, it will review this decision. 

The Commission just doesn’t consider it all de novo. If there is 
anything it dislikes it corrects it, or if not it affirms it. 

The decision of the Commission comes out and it is a much shorter 
document, and I don’t think we ought to say that the alternative here 
is whether the examiner is going to make all the decisions of the Com- 
oo because, under procedure, the Commission still retains full 
control. 

Mr. Histor. Mr. Chairman, merely to make the record clear, though 
I think it is clear, I want to emphasize this if it isn’t : I have not advo- 
cated this morning that the hearing examiner’s decision as to the 
facts be final and binding on the Commission. 

Mr. Rogers of Texas. The Chair understands that, but I think it is 
very good for the record. 

Mr. Fiynt. Mr. Chairman. 

Mr. Rocsrs of Texas. Mr. Flynt. 

Mr. Fiynt. This question might well be asked of the Chairman, 
Mr. Meeker, or Mr. Hislop, or any member of the panel. 

Under the doctrine of the Universal Camera case, what becomes 
of the examiner’s report, particularly with regard to findings of fact, 
if it is overruled by the Commission ? 

Does it just become another piece of evidence? 

Mr. Meexer. It is part of the record and the court, on review, 
would review the specific findings made by the hearing examiner as 
opposed to those made by the Commission. That is part of the whole 
appellate process. It is part of the papers on appeal. The court it- 
self would then have to resolve the fact as to whether the substantial 
evidence supported the finding of the hearing examiner or that of the 
Commission. 

Mr. Fuynr. In the event a conflict in testimony or conflict in evi- 
dence should be clear on the face of the proceedings in the record, to 
which would the greater weight be given as to the credibility of a 
witness ? 
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Mr. Merxer. [ think, frankly, Mr. Flynt, that the hearing exami- 
ner who has viewed the witnesses as to whom there is a question of 
eredibility would certainly seem to get the greater weight as to that 
question of credibility. He has seen the witnesses. He heard them 
testify. 

I think that is the way the cases lean. 

Mr. xtocers of Texas. Would the gentleman yield ? 

Mr. Firynv. I would be glad to. 

Mr. Rocers of Texas. Actually, this is a matter of evidence to be 
considered by the court for the purpose of determining arbitrariness 
or capriciousness in the final determination. 

Mr. Merxer. The substantial evidence test again. 

Mr. Rocers of Texas. Thank you. 

Mr. Fiynv. Thank you, Mr. Chairman. 

I see one more thing that points out one of the differences between 
the Securities and Exchange Commission and other commissions and 
boards that have engaged in similar panel discussions. 

In some of the others, and I have particular reference to the Inter- 
state Commerce Commission, a great many of the witnesses who 
might appear will simply read statements, no more and no less, 
whereas in cases arising before the Securities and Exchange Com- 
mission there is a great deal more than merely incorporating state- 
ments read by witnesses. 

Is that substantially correct, Mr. Chairman ? 

Mr. Gapssy. Yes; that is true. 

The cases which come before us are very often hinged upon the 
credibility of the witness. 

The broker who is accused of wrongdoing, if it comes to an adver- 
sary proceeding, naturally does not admit it, and it becomes a ques- 
tion of one witness saying one thing and another another. 

Mr. Fiynv. It really boils down to the question of which one is tell- 
ing the truth, in many instances ? 

Mr. Gapssy. In many cases that is true. 

I may say, of course, the Commission, as the final deciding body, 
is extremely reluctant to overrule the findings of fact of the hearing 
examiner for that very reason. 

Mr. Fiynr. Particularly in that type case. 

Mr. Gapssy. Particularly in a case where it is a question of the 
veracity of the witness. 

Mr. Fitynr. Thank you, Mr. Chairman. 

Mr. Rogers of Texas. Mr. Demmler. 

Mr, Demmurr. I think I understand Mr. Hislop’s position cor- 
rectly and I believe that Tom Meeker would go along with this: 
That there would be nothing wrong technically in setting up a pro- 
cedure where provision would be made for exceptions by either a 
party against. whom a sanction was sought or by the staff to a hear- 
ing examiner’s report, so it would become automatically the decision 
of the Commission. 

Mr, Merxrer. I think that is possible. 

Mr. Demoter. I mean since the hearing examiner’s findings would 
become the findings of the Commission through a process, it would 
give the Commission adequate opportunity to reexamine those find- 
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ings before it affirms them. You could do what Mr. Hislop sug- 
gests and still be within your statutory powers. 

Mr. Merxer. As long as there were reserved to the Commission an 
opportunity to take it up on its own motion if it desired to do 


So. 

Mr. Demmter. Isn’t it possible that perhaps the way in which the 
hearing examiner’s role and the Office of Opinion Writing have 
evolved may be responsible for the lack of time schedule in procegs- 
ing a case after the hearing examiner has made his recommended de- 
cision, that is, the Office of Opinion Writing in effect goes into the 
record de novo? 

Mr. Merxer. I have no experience. I am completely apart from 
the Office of Opinion Writing and frankly, I think I better defer to 
Mr. Gadsby on that one. 

. Mr. Gapssy. The Office of Opinion Writing invariably includes as 
ohe of the statements in the opinion that an independent review of 
the record has been made by the Commission in arriving at the con- 
clusions they do. That is true. 

Mr. Demater. I think that some of these historical things may 
stand in the way of purely procedural reform that might expedite 
matters. 

I referred a little while ago to the practice in many public utility 
financing hearings of having the parties waive a recommended de- 
cision of the hearing examiner, and that has tended to develop a 
tradition that the hearing examiner in many of his functions is merely 
a moderator to keep a hearing in order and hé does not have decisional 
responsibilities, and perhaps that has tended, if you want to phrase it 
that way, to downgrade the importance of the hearing examiner. 

I think jm as another example of that is a provision which, I think, 
is rule 5 of the Commission’s rules of practice, under which, during the 
process of a hearing, if a hearing examiner makes a ruling on evidence 
which someone doesn’t like or which nobody likes, the question can be 
certified up to the Commission. 

To me that is kind of a procedural monstrosity, because when you 
are sitting on the Commission and you get a ruling on evidence in the 
middle of a hearing when you don’t have the prospective on the prog- 
ress of the hearing to date, it is very difficult for the Commission to 
make any kind of an intelligent ruling at all, and certainly it would be 
based on a great deal less knowledge than that possessed by the hearing 
examiner who has heard the whole thing. 

I think there are just little details like that in the Commission’s 
practice for which there is a good evolutionary reason and that many 
of the things which gave rise to that process are now past history, and 
I sincerely believe that the Commission could address itself to the 
problem and without any legislation take care of a number of improve- 
ments in the hearing examiner process. 

Mr. Sprineer. Mr. Chairman, may I ask one question of Mr. 
Gadsby ? 

Mr. Gadsby, Mr. Hislop has outlined the recommended procedure 
here which he thinks is workable and in the public interest. Would 
you care to comment on it? 

Mr. Ganssy. Of course, this is a matter of first impression to me, 
Mr. Springer, and any comments I will make will be of the curbstone 
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and without the knowledge of my fellow Commissioners, to whom I 
would naturally submit anything of this sort. 

It seems to me that there is a possibility of shortening the procedure 
in noncontested cases and I can say this much: that I think it can be 
done within the framework of the law to a much larger extent than it 
isdone at the present time. 

I will take 1t up with the Commission, and I will have a study made 
of the possibilities of expediting our procedures in this way. 

It is true that there are sometimes several months’ delay Siteeey the 
time of the oral argument or of the submission of the recommended 
decision and the time of the final decision. 

Mr. Fiynr (presiding). Mr, Chairman, I wonder if you do make 
such a study you would submit it to the committee to include it in this 
record ¢ 

Mr. Gapssy. We will be very bappy to do so, although to make an 
effective study, Mr. Flynt, would take some extended period of time. 

Mr. Fitynt. I understand that. 

Incidentally, in that connection, and I will get right back to you, 
Mr. Springer, we will probably hold this record open longer than we 
ordinarily hold records open for the purpose of including matters of 
this type. We will leave it with the understanding that if it can be 
done, it will be submitted. 

Mr. Gapssy. Very good, sir. 

(Nore.—The study referred to had not been completed and report 
thereon issued in time to be included in this printing.) 

Mr. Sprincer. Just one comment further, Mr. Gadsby. 

The objections which this committee hears are for the most part not 
that the Commission is doing something wrong. We heard a lot of 
those last year, and those were probably valid, before our committee. 

Most of the objections which come to this committee are that the 
justice which they expect to receive is greatly delayed. 

I realize that the Comnmsaheail have come before us yearly, but this 
is the first year in which we have had some constructive suggestions 
which seem to be able to get adopted, either by rules of the Commission 
or by legislation, whereby we can shorten these so that these non- 
contested cases could be heard more rapidly, and, as I understand, 
that is the great majority of the cases which come before you. 

Am I right ? 

Mr. Gapssy. I don’t know that I would say they are a great majority. 
There are a substantial number of them. 

Mr. Sprincrer. We have had some of the Commissions where they 
have estimated as high as three-quarters of noncontested cases. 

Mr. Gapssy. I doubt that. 

Mr. Sprincer. One thing further. 

Mr. Gapssy. Excuse me, Mr. Springer. I must explain that these 
administrative proceedings, which cover most of the matters which 
come before Mr. Hislop, are designed to take away a right of a person 
toengage in business. ‘That is a very serious result and relatively few 
of them take it lying down. 

Mr. Sprincer. Do the representatives of the so-called industry here 
se any substantial objection to something similar to what Mr. Hislop 
has outlined here ? 

Mr. Gapssy. May I interrupt for just a moment, Mr. Representa- 
tive? I don’t want you to get the impression that we are at all 
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reluctant to consider this. I most certainly am anxious to consider 
it and we will make the study in accordance with the suggestions that 
have been made. 

Mr. Sprincer. That isall, Mr. Chairman. 

Mr. Fiynt. Are there any other comments on this topic? 

Mr. Meer. I think it might be helpful to have a brief outline of the 
— of cases that are now coming before hearing examiners. I know 
about 10 years ago about 90 percent of the work was Holding Company 
Act cases, that extended maybe a full year almost in just getting the 
facts together, that were not strictly adversary proceedings. 

I understand that today practically all the cases before the Com- 
mission involve broker-dealer revocations, which are almost a crimi- 
nal trial and an adverse decision by the Commission means that the 
broker can no longer engage in the securities business, with maybe a 
fine or penalty which is much larger than he would have had to pay 
. he were called into a criminal case where he might just be fined 

5,000. 

Mr. Fiynr. You might like to direct that to a particular member 
of the Commission. 

Mr. Meer. Maybe Mr. Hislop in his 16 cases could say how many 
were broker-dealers and what other type cases were involved. 

Mr. Histor. I would like to make just one observation. 

I am a little reluctant to do it because it may seem a little out of 
character, but I believe this is the fact: That what may be highly 
contested matters during the course of the trial, once the recom- 
mended decision has been submitted and the party sees what the rec- 
ord is and interpretation that has been placed on the record, fre- 
quently at that point he decides, “Well, we must give up the ship. It 
is against us. There is no sense in contesting any further,” and so 
at that point what had been a rather hotly contested matter collapses. 
And I have had several cases where I have ruled in respect. to revoca- 
tion of a broker-dealer license when they fought it tooth and nail, but 
when the recommended decision was submitted, they were satisfied 
that justice was against them and that they should submit to the 
decision. 

Mr. Gapssy. That is true. 

My staff is extremely able and they don’t bring these proceedings 
lightly. Unless they feel that there is a flagrant violation of the law, 
they will not recommend depriving a man of his livelihood. 

Consequently, it is very often true that the record is airtight and 
the broker throws up his hands at the end of the proceedings and 
does something else from then on. 

In answer to your question as to the nature of the proceedings, of 
course the matters which are held before hearing examiners are as 
varied as the act itself or as the acts themselves. ‘They cover all sorts 
of proceedings. 

e still have some very involved proceedings under the Public 
Utility Holding Company Act which are still being heard, and there 
are numerous types of proceedings under the 1933 act. They are 
equally numerous, if not more so, under the 1934 act. 

There are a large number of different types of proceedings under 
the Investment Company Act. Almost any of the acts provide for 
hearings on contested matters or matters where the Commission de- 
termines that evidence should be taken. 
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Mr. Frynt. Along that same line, Mr. Chairman, I wonder if you 
could give the committee and the panel any idea of the number of 
cases Which constitute the backlog awaiting action by hearing 
examiners 4 

Mr. Gapsspy. You will find attachment E to the statistics which 
were furnished you contains summary statistics on administrative 

roceedings by type of proceeding, and you will find a complete 
analysis, I think, there, with a table showing the rate of disposition 
from the initial order to the final order in each type of case. ; 

If it is proper to do so, Mr. Chairman, I would like to offer this 
eight-page summary for the record. 

{r. Fuynt. Thank you, Mr. Chairman. 

Without objection, it will be received if it has not already been 
received. 

[Norr.—This attachment E has already been incorporated into this 
record at p. 437. | 

Mr. Serincer. There is one other question which would not bear on 
this. 

I notice you have one vacancy. Is there any reason for that being 
extended? ‘That reduces the efficiency by 20 percent. 

Mr. Gapssy. We have been attempting to upgrade our hearing ex- 
aminers as long as I have been in office and we have been working on 
that to get our hearing examiners rated at grade 15. Until that was 
definitely established, we did not want to fill the vacancy because it 
meant that we could get a man of more experience to fill the position 
at 15 than we could at 14, and we have been attempting to put the 
pressure on the Civil Service Commission to make a decision so we 
could find out where we stood and fill the vacancy one way or another. 

We have a GS-15 who is on loan from the NLRB at the present 
time. We can’t keep him permanently as it stands. We would be 
very happy to keep him permanently. 

Mr. Fiynrr. Does the Civil Service Commission restrict you to three 
hearing examiners ? 

Mr. Gapssy. No; we have provision in the budget for five positions. 
We have three permanent GS-14’s. We have a GS-15 on loan from 
NLRB and one vacancy. 

Mr. Fiynr. Are there other questions ? 

Mr. Merxer. Mr. Chairman, I might suggest also that these sta- 
tistics which the Chairman has referred to are also found in slightl 
different form in the tables to our annual report to the Congress eac 
year, and they are reported on the back of that annual report each year. 

Mr. Fiynr. These figures which the chairman just introduced for 
the record reflect the statistics as of December 31 or as of approxi- 
mately now ? 

Mr. Meeker. They are brought up, it is my recollection, to almost 
ny now, and they are included act by act, showing the type 
of proceeding that is brought under each act and the rate of disposi- 
tion for 3 years. 

Mr. Fiynt. Thank you very much. 

Mr. Sprincer. Mr. Meeker, this is also projected, is it not, to show 
your increased caseload even as far as 1960? 

Mr. Merxer. Those are in certain areas, such as in investigations 
and registration statements. 
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I was referring only to the administrative proceedings under each 
act. 

Mr. Sprincer. Just this one last question then. 

Your caseload for the past at least 3 years shows a general increase, 
does it not ? 

Mr. Gapssy. In practically every category. 

Mr. Sprincer. And the number of cases before the hearing examiner 
for which he would qualify to hear has steadily increased, has it not} 

Mr. Gapssy. That is very true. 

Mr. Sprincer. So that actually you have now shown that you are 
going close 55 fewer cases than you projected a few months ago, are 
you not ¢ 

Mr. Gapspy. That doesn’t always entail the hearing examiner, 
In fact, in relatively few cases does it entail the hearing examiner’ 
services, 

Mr. Sprincer. A portion of those will be by the hearing examiners! 

Mr. Gapssy. Yes. 

Mr. Sprincer. However, at the present time you are going to close 
fewer cases this year than you did project a few months ago? Am] 
right ? 

r. Gapssy. I can’t say yes and I can’t say no because the Senate 
subcommittee has just recommended a restoration of the amount 
which was deducted by the House, and how our budget will look next 
year I don’t know. 

Mr. Sprrincer. I merely mentioned this because it was certainly 
something I did not know; and, since you have made this estimate a 
part of the record, I took it to be what you probably intended to do. 

Mr. Gapssy. You will notice that the tables which we show as 
chart 1 to the statement which we filed with you show an original 
objective which indicates more cases closed in fiscal 1960 than would 
be open, but the revised objective, which was necessitated by the action 
of the House, showed considerably fewer cases closed than would be 
open. 

It depends on what the Congress wants us to do or what they are 
willing to pay for us to do. 

Mr. Sprincer. That is all, Mr. Chairman. 

Mr. Fiynt. Let me sort of pe it with this question: 

Do you feel that you need an additional allowance beyond your 

resent five hearing examiner positions in order to accommodate the 
increase in workload ¢ 

Mr. Gapssy. I think five hearing examiners ought to be able to 
handle the load that we look forward to next year; yes. 

Mr. Sprtncer. Would that be your opinion, Mr. Hislop? 

Mr. Histor. I would think so, sir; yes. 

We have only had the pleasure and eng five hearing examiners 
for about 6 months in 1957 and early 1958, but I think for the present 
at least that would be adequate. 

Mr. Fiynt. The committee will recess until 2 o’clock. If permis- 
sion is granted, the committee will return. If permission should be 
withheld, the panel discussion will continue with Mr. Lishman in the 


role of moderator. 

The committee stands recessed. 

(Thereupon, at 12:10 p.m., the committee recessed, to reconvene at 
2 p.m. the same day.) 
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AFTER RECESS 


The special subcommittee reconvened at 2 p.m., Hon. Walter Rogers 
of Texas simpy 

Mr. Rocers of Texas. The Subcommittee on Legislative Oversight 
will come to order. 

The Chair will recognize Chairman Edward N. Gadsby for his 
discussion of the third topic under consideration. 

Chairman Gadsby. 

Mr. Gapssy. Mr. Chairman and members of the committee, I have 
taken it upon myself to discuss the third topic set forth in the outline 
of your subcommittee, which deals with the role of the Commissioners 
and the agency staff, the division of responsibilities, et cetera. You 
have already heard from our General Counsel and a representative 
of our hearing examiners on topics I and II, and you will hear from 
Mr. Woodside, Director of our Division of Corporation Finance as 
totopic IV. ‘There will still necessarily be some overlapping between 
my own presentation and that of the staff witnesses, and I trust I 
will be forgiven should my discussion impinge upon those of the 
other panelists. 

I am very happy to see and to participate in a review by this sub- 
committee of our procedures and procedural problems. Although, 
as I shall point out, the Commission has been continuously attempt- 
ing to provide procedures which will be fair to all persons affected 
and at the same time afford full protection of the public interest, I 
recognize that an objective study by this subcommittee, assisted by 
the participation of interested and able panelists from the bar and 
industry such as are here today, might disclose weaknesses of which 
we are unaware and which should corrected. I hope, however, 
that no legislation affecting our procedures will be recommended 
which will meet problems which have arisen only in other agencies. 
What might be fair and just in a proceeding before one agency might 
be merely administrative redtape in another, resulting not only in a 
burden to the latter agency and the public interest it protects but 
also in serious inconvenience or actual injury to the persons subject 
to the regulation. 

In view of the vastly different types of administrative proceedings 
conducted by the numerous administrative agencies, our Conttalinien 
has often been critical of across-the-board legislation, which in man 
instances would have the effect of seriously interfering with our abil- 
ity to get our job done. 

As you know, the Securities and Exchange Commission administers 
six acts of Congress: The Securities Act of 1933, the Securities Ex- 
change Act of 1934, the Public Utility Holding Company Act of 
1935, the Trust Indenture Act of 1939, the Investment Company Act 
of 1940, and the Investment Advisers Act of 1940. In addition, we 
have advisory functions under chapter X of the Bankruptcy Act. 

These various statutes contemplate a wide variety of types of regu- 
lation and procedures. In the case of holding companies registered 
under the Public Utility Holding Company Act, affirmative authori- 
zation by the Commission is required for practically all important 
financial transactions. 

In the case of a reorganization under section 11 of that act, the 
Commission must find that a proposed plan is “fair and equitable” 
to persons affected, as well as meeting other statutory tests. 
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The Commission’s powers under the Securities Act of 1933, on the 
other hand, are limited to restraining fraud and to scrutinizing the 
sufficiency of disclosures made in connection with the offer and sale 
of securities, and it has no authority to object to a particular security 
as being unduly speculative in character. 

Under the Securities Exchange Act, we are empowered to revoke 
or deny registration to a broker-dealer in securities if we find that 
the public interest so requires and that he has been guilty of a speci- 
fied improper practice. The Commission has similar, although some- 
what restricted functions under the Investment Advisers Act of 1940, 
Under the Securities Exchange Act, we are also called on to act in 
an appellate capacity to review disciplinary action taken by a national 
association of securities dealers against its members. 

In the case of registered investment companies subject to the In- 
vestment Company Act of 1940, we are authorized to exempt certain 
transactions between affiliates which are otherwise prohibited. With 
respect to certain other activities of investment companies, the Com- 
mission has no direct regulatory power, but it may apply to a Federal 
court to enjoin a “gross abuse of trust” or a grossly unfair reorganiza- 
tion plan. Under each of the statutes we administer, we have investi- 
gatory powers and we are authorized to seek injunctions for violations 
and to refer violations to the Attorney General for criminal 
prosecution. 

Under these statutes, a large share of the administrative actions 
taken by the Commission are initiated by the persons subject to regu- 
lation, or are pursuant to the filing of a registration statement or to 
an application for approval or exemption of a transaction. However, 
there are also many important proceedings which are initiated by the 
Commission itself. These include proceedings to determine whether 
“stop orders” should issue suspending the effectiveness of registration 
statements under the Securities Act, proceedings to revoke the regis- 
tration of a security on a registered stock exchange under the Securi- 
ties Exchange Act, and proceedings to revoke the license of a broker 
or dealer registered under that act for grounds such as “willful viola- 
tion” or conviction of a criminal violation of securities laws or that 
the dealer is under a permanent injunction based upon such violation. 

In response to Chairman Harris’ request of June 4, we have sup- 
plied the subcommittee with an organization chart and a memorandum 
containing information on the number of employees at the Commis- 
sion, appropriations and workload in various categories. The chart 
pele out in some detail the division of responsibility among our staff. 

he Commission itself is composed of five individuals serving 5-year 
terms, one expiring each year. At present its members are a civil 
engineer and former State securities commissioner of Arizona, Earl 
F. Hastings; a former securities broker, Harold C. Patterson, of Vir- 
ginia; and three lawyers, James C. Sargent of New York, Andrew 
Downey Orrick of California, and myself. 

We have 924 employees of whom 540 are of professional grade, 
such as lawyers, accountants, analysts, and engineers. Our budget 
request for fiscal 1960 is $8,275,000, and the House of Representatives 
has allotted us $7,800,000. I might interpolate there that of course 
that is subject to modification in view of the action taken by the Sen- 
ate after this was written and filed with your committee. 
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At least partly due to the increase in the activity of securities mar- 
kets in recent years and the continually increasing public interest so 
demonstrated, our workload has greatly increased. During the cur- 
rent, fiscal year to date, 1,155 registration statements covering the 
jssuance of new securities have been filed with the Commission. As 
of this same period, 12 stop-order proceedings have been brought 
and 87 proceedings to deny or revoke registrations of brokers and 
dealers. There has been a very great increase in matters handled 
under the Investment Company Act due to the significant growth in 
number and size of these companies. 

The number of investigations leading to injunctive action and crim- 
jnal prosecution has greatly increased. For example, up to now, 
we have referred to the Department of Justice for prosecution 40 
criminal cases involving about 190 individual defendants. The fig- 
ures in each of the categories [ mention represent a greater number 
of cases and more defendants and proposed defendants than in any 

revious fiscal year, and in some cases the increase is as much as two- 
old. I mention these figures not only to illustrate the size of our 
job but also to emphasize the importance of elimination of wasteful 

rocedures in our work. 

Our staff organization is headed by an executive director, who is 
the chief administrative officer of the Commission, and serves as 
Director of the Division of Administrative Management. Assistance 
in our substantive responsibilities under the statutes we administer is 
divided among our three operating divisions—the Division of Cor- 

ration Finance, the Division of Trading and Exchanges, and the 
Siuision of Corporate Regulation—who report directly to the 
Commission. 

Some of the functions of these divisions are assigned to our nine 
regional and eight branch offices, under the general supervision of 
the divisions. Our General Counsel is in charge of our civil litiga- 
tion in the courts, assists U.S. attorneys in criminal cases referred by 
this Commission to the Department of Justice and, together with the 
division staffs, assists in our interpretative, rulemaking and legis- 
lative problems. 

Our chief accountant is responsible for assisting us in accounting 
and auditing matters arising in the administration of the acts. In 
addition, directly responsible to the Commission are our secretary, 
our four hearing examiners, and our Office of Opinion Writing. This 
latter office assists us in drafting all of our formal opinions in adju- 
dicatory matters and does so completely independently of the rest 
of the staff, unless the parties have agreed otherwise. Also, each 
Commissioner has a legal assistant. 

The Commission itself passes upon all substantial policy questions. 
Thus not only its formal opinions in adjudicative cases are cleared by 
the Commission, but all rules sent out for comment, as well as rules 
ultimately adopted, are passed upon by the Commission. No change 
is made in any rule or form without Commission action thereon. In 
addition the Commission itself authorizes the institution of formal 
investigations, pursuant to which witnesses may be subpenaed. The 
Commission also authorizes the filing of all law suits and personally 
considers all major steps to be taken therein. The institution of 
each administrative proceeding is also authorized by the Commission ; 





486 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


once a formal administrative proceeding of an adversary nature has 
begun, however, the determinations and the position to be taken by 
the staff of the interested division are fully delegated to the director of 
that division. 

I do not believe that the distinction under the Administrative Pro. 
cedure Act is always clear between adjudicatory matters, where per- 
sons are entitled to a separation of functions, and legislative functio 
where such separation may not be necessary. There is no problem in 
recognizing the distinction where we are dealing with rules of general 
application. Under the broad definition of rulemaking in the Admin- 
istrative Procedure Act, however, various actions of the Commission 
which take the form of “orders” are considered to be “rules” under 
that statute. This apparently came about as a result of criticisms 
by this Commission of restrictive provisions respecting adjudication 
in early drafts of the Administrative Procedure Act, which would have 
seriously interfered with various of our functions in cases that in- 
volved policy determinations and few, if any, issues of fact—such as 
Holding Company Act reorganizations. 

Because under the definitions contained in the Administrative Pro- 
cedure Act it is sometimes difficult to determine whether a particular 
proceeding is rulemaking or adjudication the Commission’s rules of 
practice were designed to eliminate litigation over definitions by giving 
the parties whatever procedures they desired to have slppilicelin so 
long as the public interest would not be injured thereby. In this con- 
nection I should mention that against a shifting financial and eco- 
nomic background speed may be of utmost importance to an applicant 
and accordingly he may prefer to waive procedures to which he might 
be entitled. In other words, the delay necessarily caused by certain 
procedural steps could be equivalent to a denial of the Commission 
clearance sought. In such cases hearing examiners’ reports and even 
briefs and oral arguments are often waived and it is requested that the 
staff of the interested division which is already familiar with the 
issues assist us in our opinion. 

In the strictly adjudicatory and adversary cases, however, such as a 
broker-dealer revocation proceeding, the hearing examiner who has 
heard the evidence files a recommended decision and the final opinion 
is drafted by our Opinion Writing Office, which, as I have already in- 
dicated, is completely divorced from the operating division involved, 

Prior to oral argument, the record and briefs are made available 
to each Commissioner. After oral argument, the five Commissioners 
meet and discuss the case. Members of the Office of Opinion Writi 
are present, and after a tentative determination has been reach 
they are directed to prepare a draft opinion accordingly. This is 
submitted to and reviewed by each Commissioner. It is then dis- 
cussed at a Commission meeting where it may be approved, usuall 
with some revision as a result of the discussion, or it may be sent back 
for redrafting. Indeed, after further study and debate, the Com- 
mission may and has been known to reconsider its prior tentative view. 
When a draft is ultimately prepared _to the satisfaction of all the 
Commissioners, or a majority of the Commissioners if there is to be 
a dissenting or concurring opinion, it is sent to the parties, distributed 
to our extensive mailing list, and ultimately published in our printed 
reports. 
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I am aware of the suggestion in the subcommittee’s report and 
embodied in H.R. 4800 introduced by Chairman Harris that opinions 
should be asigned to individual Commissioners who personally should 
draft them. I believe — firmly that our present system under 
which each nondissenting Commissioner takes full responsibility for 
the opinion now works well and is far more feasible in our case. I 
cannot see that anything much would be accomplished by assigning 
the nominal responsibility toone member. Under existing procedure, 
our opinion is arrived at after a full discussion among Commissioners 
of different backgrounds, any one of whom may make a decided con- 
tribution, and it represents their composite view. By far the largest 
proportion of our cases are decided unanimously. ' 

Our lay Commissioners are able very often to contribute substanti- 
ally to the resolution of our problems by reason of their technical 
backgrounds. I feel, however, that it would be inappropriate to 
assign to them sole responsibility for opinions dealing, at least to 
some extent, with legal problems. 

I would further recommend against such a provision since the indi- 
vidual Commissioners simply do not have the time to draft opinions. 
The ultimate decision in many of these cases involves extremely com- 
plicated factual matters set forth in an extensive record. The opinions 
are used as precedents, and accordingly, it is important, in order to 
insure consistency as well as administrative elasticity, that an accurate, 
concise statement of the facts be drafted. Often, this cannot be done 
without careful study of a long record over a substantial period of 
time. The great bulk of each Commissioner’s working day is spent 
at the Commission meetings and in reviewing the mass of material, 
adjudicatory and regulatory, which he is going to be required to pass 
on at such meetings. We normally meet as a Commission for about 
1% hours each morning and from 1 to 3 hours each afternoon. 

Our time at meetings is spent not only in considering adjudicatory 
matters, but also in passing upon applications for acceleration of regis- 
tration statements, determining whether criminal reference reports 
should be sent to the Attorney General, considering the facts presented 
in staff requests for authority to conduct formal investigations, con- 
sidering rules and interpretative releases, determining our position 
on various matters in chapter X cases, determining whether to par- 
ticipate in pending matters as amicus curiae, and generally in author- 
wing actions and issuing orders in the very numerous types of pro- 

gs in which we are continually involved. 

As a practical matter, if individual Commissioners were to be 
made responsible for opinions, they would have to be drafted for the 
most part by law clerks reporting to the individual Commissioner. 
There is little doubt in my mind but that this would result in a larger 
overall staff than is now required for the drafting of opinions by our 
independent Opinion Writing Office. I see very little to be gained 
and much efficiency to be lost in such a procedure. 

I mentioned earlier that we are continuously reviewing our pro- 
cedures. In the early days of the Commission, it was complimented 
inthe Attorney General’s Report on Administrative Procedure, »ar- 
ticularly for devising the informal deficiency letter technique. Simi- 
larly, the Hoover Commission spoke generally in approval of our 
procedures, 
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As we have indicated from time to time in our annual reports, we 
have also had our rules and our forms under continuous study. A few 
years ago, the Commission hired outside experts to review our forms 
and eliminate any materials which had become unnecessary. We are 
currently engaged in a detailed review of our rules of practice. We 
had two law professors working last summer on this project with a 
committee of our staff personnel. A draft revision has been sent to 
our regional offices and to each of our divisions, and their comments 
are being carefully considered by our staff committee, which is holding 
weekly or semiweekly meetings in an effort to submit to us a draft re. 
vision of these rules as soon as possible. 

I understand that, among other things, the staff intends to propose 
to make some greater utilization of pretrial procedures and responsive 
pleadings and to increase the power of the hearing officers. 

With respect to hearing officers, I strongly approve of efforts to 
strengthen their position and add to their prestige. The Commission 
has recently urged the Civil Service Commission to raise the clasgi- 
fication of our own hearing officers. I should add, however, that al- 
though I feel a hearing examiner should, of course, be independent of 
all parties to the proceeding, including the interested division of the 
staif, I do not agree with the view that he is to be considered inde- 
pendent of the Commission. 

Hearing examiners, as my own examiner has stated, sit on cases 
only because the Commission itself does not have the time. They are 
merely acting for us, and as our representatives. Where there are 
disputed evidentiary facts, we give great weight to their conclusions, 
On matters of policy, however, where the facts are a matter of record, 
we feel free to make our own rulings and believe that the hearing 
officers in such a situation should carefully follow our past decisions. 
I feel that it is properly the function of the Commission, and most 
certainly not that of the Civil Service Commission, to judge the 
efficiency of our hearing examiners and to select and promote them on 
the basis of their work for us. 

A number of bills have been introduced into this Congress designed 
to curb improper pressures on administrative agencies and to assure 
parties ie Pi on the merits. I cannot hold my discussion to 
reasonable limits and still comment on particular provisions of all of 
them. However, by way of illustration, I would like to discuss briefl 
some of the provisions of two of these bills, H.R. 4800, to which 
have already alluded, and H.R. 6774, also introduced by Chairman 
Harris. I hope you will understand that I am directing my remarks, 
not primarily toward the bills themselves, but toward the general 
concepts underlying them. 

H.R. 4800, to the extent it is aimed at the prevention of unethical 
attempts to influence Commission action, has been discussed by Mr. 
Meeker. This bill also places upon the Commission itself the burden 
of choosing its Chairman, requires a change in the chairmanship at 
least every 3 years, places Commissioners under an absolute ban 
against practice before the agency for 2 years after they leave office 
and, as I have stated, provides for the assignment of individual mem- 
bers of the Commission, on a rotating basis, to prepare Commission 
opinions. 

I believe that the independence and efficiency of the Commission 
will be best maintained under the present method of selection of the 
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Chairman, and by permitting him to remain in office as long as it 
seems desirable to do so rather than by requiring a constant rotation. 
[ believe that selection by the President serves to avoid petty factional 
disputes within an agency and allows the Chairman’s administrative 
decisions to be made quickly, efficiently, and without interference. 
I might say that, regardless of the fact that the ultimate responsi- 
bility in these matters is my own, I would not consider making a 
major decision without first conferring with my colleagues. 

You will recall that Congress itself in Reorganization Plan 10, in 
1950, determined upon the existing setup as the result of a recommen- 
dation of the Hoover Commission. 

Actually it is my understanding that despite the fact that our 
Commission went through the form of electing its Chairman from 
1934 until 1945, the candidate elected was as a practical matter se- 
lected by the President. Among those so selected and who served 
with distinction in that position were Hon. Joseph P. Kennedy, 
James M. Landis, then dean of Harvard Law School, Mr. Justice 
William O. Douglas, and the late Judge Jerome Frank. 

I also have very great doubts as to the wisdom of including a pro- 
vision in the bill of this nature which forbids a member of the Com- 
mission of an administrative agency to practice before that agency in 
any matters whatever for a period of time after the expiration of 
his term of office. Of course, he should not, and no person at all 
sensitive to professional ethics would, appear in a matter with which 
he has had any contact during his term of office. 

We now provide specifically for this situation in our rules of con- 
duct and the code of ethics which we adopted last year and with 
which your subcommittee is familiar. However, I understand that 
some difficulty has been experienced from time to time in persuading 
persons of experience and ability to accept nomination as Commis- 
sioner in an independent agency. Such appointment, after all, usually 
entails a certain amount of financial sacrifice and personal discomfort 
toa qualified individual. I would dislike to see the acceptance of such 
a nomination carry with it any restrictions which are not absolutely 
necessary, and I do not see the necessity for any provision such as the 
one I have referred to. We now have appearing before us from time 
to time former members of the Commission who have returned to 
rivate practice. They neither receive nor expect to receive any 
different treatment from anyone else. The only observable difference 
in dealing with these men is that they tend to know more about the 
statutes and the powers of the Commission and its administrative 
organization than do many other lawyers, and are consequently able 
tosimplify and facilitate our work, 

H.R. 6774 appears designed to protect the agencies from ex parte 
communications in matters which are to be determined upon a formal 
record. While I think I should not indicate blanket approval of all 
of its individual provisions without further and more careful study, 
I fully support the basic principles of the bill. 

Mr, Chairman, I appreciate your inviting me to present my views 
before you today. I will be very happy to answer any questions that 
you or the subcommittee may have. 

Mr. Rocers of Texas. Thank you, Mr. Gadsby, for a very appropri- 
ate and precise statement. 
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There is one question that I want to ask you on page 13. I intended 
to ask Mr. Hislop about it this morning. That is with relation to 
your selection of examiners. DoI understand correctly that you have 
five places that you have filled ? 

Mr. Gapssy. We are allocated five positions to the hearing exam- 
iners’ office in the 1959 budget ; yes. 

Mr. Rogers of Texas. Is the reason that you have only three as- 
signed and are using two borrowed examiners because you cannot 
obtain from the Civil Service Commission the type of individual you 
think would fit into the picture? 

Mr. Gapssy. We have now three permanent examiners on our rolls, 
one we have borrowed from the NLRB and one is vacant. The one wa 
have borrowed from the NLRB is a GS-15. We have asked Civil 
Service to raise all the positions to GS-15 so we could keep this man, 
who is very skillful anit very valuable, and raise our own people to 
GS-15 and they most certainly deserve it, and so that we could get a 
higher grade man to fill the empty job. We have had no decision 
from the Civil Service Commission yet. 

Mr. Rogers of Texas. Have you sought individuals from the Civil 
Service Commission to fill those jobs? Have you made requests? 

Mr. Gapssy. We were reluctant to fill the two positions, one of 
which is filled temporarily and the other not at all, until we knew 
whether we could fill them with GS-15’s or whether we had to: be 
satisfied with GS-14’s. 

Mr. Rogers of Texas. Do I understand that if you send over to Civil 
Service, they send you the names of three on the top of the list, and 
you must take one of those or reject all three ? 

Mr. Gapspy. I am informed that we have the right of selective cer- 
tification under an agreement with the Civil Service Commission. 

Mr. Rogers of Texas. Would you explain what you mean by selec- 
tive? 

Mr. Meexer. I am not an expert, but I understand that the Com- 
mission has an agreement with the Civil Service Commission whereby 
it can go below the top three on the register by the process of selective 
certification, which would enable them to pick up one of its own peo- 
ple who had had experience in the securities field, who was not among 
the top three but who was on the register itself. 

The real problem, I think, Mr. Chairman, that Chairman Gadsby 
was getting to, was the problem of grade. 

Mr. Rogers of Texas. Yes, I understand that. That seems to be a 
disease that afflicts everybody around here. 

Mr. Gapssy. That is very true. We now have our hearing exam- 
iners confined to the next lowest grade short of supergrade. In other 
words, they are 14’s. We could have 15’s without being in the super- 
grade class. That is where we are trying to get our examiners so that 
we can pick the men who are available and who have the sa 
and who would not be willing to come with us at a GS-14 but who 
would come with us at GS-15. 

Mr. Rocers of Texas. In your situation at the present time, you 
would have to choose from among the GS-14’s—that grade in civil 
service rather than the GS-15? 
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Mr. Gavssy. That is right, sir. Well, I suppose we could pick a 
GS-15 if he would come with us at GS-14. I think he would be crazy 
to do it. 

Mr. Rocers of Texas. Atthe GS-14 salary ? 

Mr. Gapspy. Yes. 

Mr. — of Texas. Don’t you have people over there dedicated 
enough 

Mr Gapspy. We have three working now at GS-14 who are there. 

Mr. Rocers of Texas. I have one other question, and this is directed 
to the —_ generally, that all examiners should have a legal back- 

un 


om Gapssy. It certainly is extremely helpful, particularly when 
are dealing with the very complex statutory items that our exam- 
iners are required to deal with, and with the varied statutory provi- 
sions that govern the actions brought before us. I think all of our 
examiners are lawyers. 
Mr. Rocrers of Texas. I can appreciate the fact that legal back- 
ground is somewhat of a Mother Hubbard of a statement, that a man 
can have a lot of legal background and not much legal sense. 


Mr. Gapssy. There are more members of the bar than there are 
lawyers. 


r. Sprincer. Mr. Chairman 

Mr. Rocers of Texas. Mr. Springer? 

Mr. Serincer. Mr. Gadsby, there has been one thing that I have 
been concerned about, and I think everyone else in this committee 
has, and I am not saying anything about your Commission, but I can 
think of two particular commissions where this happens to be true. 

That is, there seem to be leaks of all kinds. For reliability, some- 
times I would rather read the trade publications because they are more 
accurate than what appears to me that I get from seantivbe we will 
say, who is in a better position to know. ‘They generally always come 
out. 

You read the magazine and they say, “It is rumored that Com- 
missioner so-and-so 1s on one side,” and the other man has not yet 
made up his mind, and so on, even despite the fact that the case may 
still be under discussion. Usually the trade magazine is about right. 

Do you have any suggestion on how this matter could be handled ? 

Mr. Gapssy. We have no particular trouble with it, Mr. Springer. 
Our discussions are in executive session, at which no one is there ex- 
cept ourselves and the Office of Opinion Writing. We have had no 
trouble of that nature, tomy knowledge. 

Of course, there are times when information gets out from the Com- 
mission to the outside, or from the staff to the outside, but that, with 
950 employees, you can’t help. It isn’t particularly important or sig- 
nificant. Of course, our rules of conduct provide that there shall be 
no revelation. 

Mr. Sprincer. Is that as binding on the Commissioners as upon 
your employees? 

Mr. Gapspy. Yes, it certainly is. 

Mr. Sprincer. That is all, Mr. Chairman. 
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Mr. Rocers of Texas. Mr. Chairman, I have one other question 
before we go on to the panel. How many examiners do you feel that 
you need down there to do today’s job? 

Mr. Gapssy. We have asked for five positions. As Mr. Hislop said, 
I think with five men we can handle it, five good men. 

Mr. Rocrrs of Texas. I have one question in relation to these leaks. 
Do you follow a practice down there, Mr. Chairman, of issuing press 
releases on matters ? 

Mr. Gapssy. Yes. 

Mr. Rogers of Texas. In advance? 

Mr. Gapssy. Not in advance; no. As soon as the order is signed, 
we usually issue a press release. After all, the order is a public docu- 
ment. It is available to the public the minute we sign it. Therefore, 
we make it easy for the reporters to get the information without read- 
ing the document. 

Mr. Rocers of Texas. Do you have any situations where you have 
press releases before decisions reached in, we will say, investigatory 
matters ? 

Mr. Gapspy. We had one situation of that sort, Mr, Chairman, and 
we have been regretting it ever since. 

Mr. Rogers of Texas. Would you think that was the exception 
that made the rule? 

Mr. Gapspy. I think that was a mistake. It was done before I 
came on the Commission so I feel perfectly free to criticize. 

Mr. Rogers of Texas. You think that is the last one of those? 

Mr. Gapssy. That is the last one as long as I have been here. 

Mr. Rogers of Texas. Does anyone on the panel have any observa- 
tions on this? Mr. Brownell? 

Mr. Brownetu. On the question of leaks asked by Mr. Springer, 
I practiced before the Commission since it was founded, and I can’t 
recall any leak during that entire period of any consequence despite 
the fact that the Commission handles a great. many matters that are 
necessarily of highly confidential nature. 

Mr. Sprincer. May I ask you, Mr. Brownell, if you practiced be- 
fore any other commission ? 

Mr. Browne tu. Yes, sir. 

Mr. Sperincer. What else? 

Mr. Brownetu. The Federal Trade Comission, the Federal Pow- 
er Commission, and the Interstate Commerce Commission, but I am 
not prepared to answer the question on those. 

Mr. Sprincer. That is all, Mr. Chairman. 

Mr. Rocers of Texas. Mr. Sheedy ? 

Mr. Sueepy. Mr. Chairman, at the risk of perhaps some digression, 
I think emphasizing a point which Mr. Farmer made this morning 
might be helpful. 

Those of us particularly in the hinterlands and those in the in- 
dustry can practice and have contact with the Securities and Exchange 
Commission for a long, long time without having any connection 
with Mr. Hislop and the hearing examiners and the like. In other 
words, it does seem to me that there is a risk there that in the ad- 
judication proceedings the amount of time and effort that is spent 
on those proceedings, that some of the general administration of the 
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SEC which, from our standpoint, is all of it, the really important 
thing may be somewhat slighted. 

This is not in any sense derogatory to the staff. I know in Cleve- 
land we have great respect for not only the competence but the in- 
tegrity and industry of the Commission. This may also be lapping 
shightly into the next topic, but we are concerned with the fact that 
in the registration statement procedure, and last year there were about 
$17 billion in new financing which was processed by the Commission, 
all of that went through four assistant directors under Mr. Wood- 
side. ; 

There are a lot of problems there, a lot of staff being required. 
Since the last report, the time lag on registrations for the letter of 
comment has been increasing, at least in our experience. Again, 
there are just so many hours in the day, and just so many people 
on the staff. 

But I do think that when we look at the SEC in the same light 
as a number of other commissions, we may run the risk that feeling 
the sort of thing we have been talking about mostly today is the 
heart of the thing, and it really isn’t, from your standpoint. 

There are a lot of people that aren’t getting in trouble with the 
SEC, that are submitting proxy statements, registration statements, 
and the like. I do think this is something that should be considered, 
perhaps, in the question of staff and staff assignments. 

Mr. Gapssy. [ think Mr. Woodside will cover that to some extent in 
his discussion, Mr. Chairman. 

Mr. Demmuer. Mr. Chairman, I don’t want to attempt to make 
Mr. Gadsby’s speech over again for him. I would like to comment 
in just a little detail on each one of several points. 

One is the provision in H.R. 4800 which would require Commission- 
ers to write their own opinions and to delegate, so to speak, to individ- 
ual Commissioners the job of writing the majority opinion, as it is 
done in a court of record. I think if that were e:acted into law, it 
would create a complete impossibility so far as the SEC is concerned. 
I don’t think that there are enough hours of the day for that to be 
done. 

Mr. Rocers of Texas. That provision does not require him to write. 
Itrequires him to be responsible for its preparation. 

Mr. Demmter. In that case, depending on how you interpret that 
phrase, the whole Commission is responsible for the preparation of 
the opinion under the present regime of working with the Office of 
Opinion Writing. 

know from experience on the Commission that that Office of 
Opinion Writing is a very skillful, well trained group which can 
come to the Commission table while the opinion is being formulated, 
and can catch the delicate shadings of each one’s opinion, each Com- 
missioner’s opinion, as he expresses it orally. They are all very good 
draftsmen. 

Finally, when the opinion comes near to the point of finality, in- 
dividual Commissioners will take it home, take a draft home with 
their homework and interpolate. But the system works and it works 
very well. 

It seems to me it would be a near tragedy if that were to be broken 
up by what seems to be a mere legislative prescription of mechanics. 
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I would also like to say with respect to plan 10 and the allocation 
of functions to the Chairman, that with the extensive individual work. 
load of the Commissioners involved in sitting around together at 
these daily meetings, which consume maybe a total of 5 hours each 
day, there comes to be a necessity for some kind of personal cop. 
geniality in order to make life tolerable. 

The Chairman is certainly not going off on frolics of his own in 
administrative matters without consulting his fellows. Yet the fact 
that the Chairman does have the ultimate responsibility for interna] 
administrative matters puts the Commission in form to function, 
There can be an end to the debate. 

If everything had to be by kind of an even bank procedure, too 
much time could be consumed by pulling, hauling, choosing up sides, 
and that sort of thing. The Chairman of the SEC has never, so far 
as I know, been a dictator. It is a system which has worked very 
well to date. 

I think the same observation about pulling, hauling, and choosing 
up sides is a thing which justifies divesting of the appointive power 
in the President, so far as the selection of the Chairman is concerned, 

I would also like to second what Mr. Gadsby has said about the pres- 
ent sufficiency of the very detailed and precise and well-drawn a of 
conduct of the agency with respect to either seeking employment in the 
outside world while you are still in the Commission, or coming back 
to practice before the Commission once you have gone outside. The 
rules are well drawn. 

I am convinced there is no preference accorded to former members 
of the Commission. I would think, on the contrary, that maybe you 
are looked at a little more carefully when you do have a matter before 
the Commission. I can recall that the day I left one of my fellow 
Commissioners said, “Remember, Mr, Chairman, there is nothing 
deader around here than an ex-Chairman.” 

I believe the rules of practice adequately take care of that particular 
situation. 

Mr. Rogers of Texas. Thank you. 

One statement I wanted to question just a second on was the refer- 
ence to the provision in H.R, 4800 about the preparation of opinions. 

Isn’t that the procedure presently followed by the Federal Trade 
Commission ? 

Mr. Demmter. I can’t answer on the basis of any exact knowledge, 
but I believe they do pass their opinions around. 

Mr. Gapspy. Mr. ace 

Mr. Rocers of Texas. One Commissioner, though, signs it, does he 
not? Thatis, in the Federal Trade Commission ? 

Mr. Demmter. I am afraid I just don’t have enough knowledge to 
undergo cross-examination on that. 

Mr. Gapssy. Mr. Chairman, section 17 of H.R. 4800 reads as follows: 

The Commission shall designate a Commissioner to prepare or to personally 
direct the preparation, in writing, of a statement of the reasons or basis for the 
decision of the Commission in each case decided by the Commission. Each such 
statement shall be signed by the Commissioner who was responsible for its prepa- 


ration. Commissioners shall be designated to prepare or direct the preparation 
of such statements so that, insofar as possible— 


and so on. 
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Speaking for myself, Mr. Chairman, if I were put in that position I 
would write the opinion. If I am going to be responsible for it, I am 
going to write it. I don’t know just when I would do it, however. 

Mr. Rogers of Texas. Do you mean if you were required as an indi- 
vidual member of the Commission to be responsible for an opinion over 
your signature, you would want to write it yourself ? 

Mr. fasiey. Yes. 

Mr. Rocers of Texas. How would that be a great deal different from 
the entire Commission taking responsibility for it? In other words, 
you are severally liable this way, and the other way you are jointly 
liable. 

Mr. Gapssy. I can perhaps best point out that with the entire group 
jointly responsible for the Commission, all of the Commissioners give 
a certain amount of attention to the record and compare that with the 
decision which is put before them by the Office of Opinion Writing. 

If I were going to have to sign the opinion myself, I would not 
rely upon the Office of Opinion Writing, the hearing examiner, or any- 
one else. I would go to the record and read it completely myself. 

Mr. Rocrrs of Texas. The joint responsibility leads you to the 
thought that misery loves company, if anything happens. 

Mr. Gapssy. That is about it. 

Mr. Rocers of Texas. Mr. Springer? 

Mr. Sprincer. Mr. Chairman, from reading your statement, I would 
like to ask you a question. I do not see that there are any recommen- 
dations along point 3, to which you are now testifying. Is that cor- 
rect? Your statement is point 3? 

Mr. Gapssy. I have no particular recommendations on this point; 
no, not on legislation. 

Mr. Sprincer. No legislation or any other measure with reference to 
point 3, the role of the Commissioners, their immediate staffs, agency 
staffs, and the division of responsibilities? 

Mr. Gapssy. I have confined my remarks pretty largely to an at- 
tempt to analyze what would be the effect of H.R. 4800 upon the opera- 
tions of the Commission. 

Mr. Sprincer. That is your principal thought? 

Mr. Gapssy. Yes. 

Mr. Sprincer. Does anyone elso have any comment with reference 
to legislation that would be required to cover, in your opinion, point 3? 

That is all, Mr. Chairman. 

Mr. Rocers of Texas. Mr. Gadsby, with relation to your assignment 
of cases to hearing examiners, who does that ? 

Mr. Gapssy. My executive assistant. 

Mr. Rocers of Texas. Who is he? He is your legal assistant or 
your executive assistant ? 

Mr. Gapspy. No; I have an executive assistant, one of whose duties 
is the handling of the hearing examiner calendars and assignments, 
and so forth. 

Mr. Rogers of Texas. Is he requested to assign certain examiners to 
certain cases ? 

Mr. Gapssy. We haven’t got enough examiners to do that. We 
— them when we have one. 

re 


Rogers of Texas. I know, but does he ever get any requests to 
do that ? 
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Mr. Gapssy. No; not that I know of. I never heard of any. 

Mr. Rocers of Texas. Does he attempt to assign them because the 
may be better qualified, in his opinion, as to some particular field of 
endeavor than others? 

Mr. Gapssy. No. 

Mr. Rocers of Texas. Do any of the examiners attempt to be as. 
signed? Do they request assignments to certain types of cases? 

Mr. Gapssy. I am not close enough to answer that question. Maybe 
Mr. Hislop can. 

Mr. Histor. I have never requested any assignment; no, sir. 

Mr. Rocers of Texas. Is there any practice of doing that? 

Mr. Histor. I am not aware of any such practice; no, sir. 

Mr. Rocers of Texas. Mr. Chairman, how much autonomy does the 
regional office have, or do the regional offices have ? 

Mr. Gapssy. What do you mean, Mr. Chairman ? 

Mr. Rogers of Texas. How much authority, actually, do they have 
with relation to resolving matters that concern violators ¢ 

Mr. Gapssy. Very substantial authority. There are certain limits, 
certain well-defined and prescribed limits to their authority. In order 
to open an active proceeding or to close an active proceeding, they 
must consult with the divisions. They must report what they are do- 
ing to the Washington office. 

But they do it on their own. They make their own investigation 
of brokers, conduct their own investigations, bring their own injune- 
tive proceedings, and so forth. It is under the general jurisdiction of 
the operating departments, but they are pretty largely autonomous in 
their daily work. 

You will find on the organizational chart an explanation of the 
definition of the functions of the regional offices. 

Mr. Rocers of Texas. Do they have any particular procedure that 
they have to go through to get clearance from the Washington office! 

Mr. Gapssy. No. Very often it is done over the telephone, if they 
are ina hurry. 

Mr. Rogers of Texas. I notice an absence of comments by repre- 
sentatives of industry in these matters. I am wondering if there is 
any reason for that. 

Mr. Broderick, do you have any comments to make? 

Mr. Bropertck. I would have this comment, Mr. Chairman: I have 
frankly found it somewhat difficult to follow the breakdowns of the 
topics for discussion here, and to know just where we are so far as the 
particular interests of, for instance, members of my association, who 
are regulated investment companies. 

I would second the point that Mr. Sheedy made earlier, that we 
have been putting in a great deal of time here today dealing with 
matters of hearing procedures and the powers of the hearing examiner, 
when actually in the day-to-day operations of most registrants other 
matters are of more primary concern. 

Members of my association are concerned with the Securities and 
Exchange Commission in at least two contexts. As in regulated in- 
vestment companies, they must be registered under the Investment 
Company Act of 1940, and the shares which they issue must be 
registered under the Securities Act of 1933. 

These registrants or the officers, employees, or attorneys represent- 
ing them are in fairly constant contact with one or another division of 
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the Securities and Exchange Commission. This, of course, 1s particu- 
larly true of open end investment companies whose shares are con- 
stantly in registration and who must, therefore, constantly have effec- 
tive a registration under the Securities Act of 1933. ; ne 

It seems to me that the very important single aspect of Securities 
and Exchange Commission operation is that it must have a staff which 
js adequate to do the job prescribed by Congress. I think there is no 
question that anyone in my branch of the industry would raise or 
could raise, so far as the dedication to duty of the employees, the staff, 
and the Commission itself in the Securities and Exchange Commission. 

I think that so far as qualifications for that job, so far as dedica- 
tion to that job, it is an outstanding public group. I think the prin- 
cipal problem that the Securities and Exchange Commission faces to- 
day is a personnel problem. 

r. Sheedy adverted to the increasing timelag so far as registra- 
tions are concerned. Well, I think this is simply a matter of the 
Commission not having the personnel today to meet a much more 
active securities market. I think the great thing that is needed is an 
increase in personnel for the Securities and Exchange Commission. 

Mr. Rocers of Texas. What type of personnel, Mr. Broderick? 

Mr. Broperick. Personnel in their Corporation Finance Division, 

rsonnel in their Corporation Regulation Division, so that they are 
in @ position currently to continue to process the business that comes 
before them. 

Mr. Rocers of Texas. How much increase do you think would be 
necessary, percentagewise ? 

Mr. Brovertck. | don’t think I am competent to say, Mr. Chairman. 
I think I can only comment that the Commission has, to the extent 
that it has been able to, been available in advance to registrants and 
prospective registrants. I do recall that at some stage, either last 
year or early this year, Mr. Woodside, in a talk—I think it was at a 
conference on securities regulation—pointed out that the volume of 
activity that the Commission was confronting at the present time made 
it practically impossible for the staff to pass on matters in advance, or 
to discuss matters with attorneys, or to discuss with representatives of 
industry in advance, because the current pressure of matters calling 
for immediate action was such that there were just no personnel avail- 
able for advance conferences. 

I think that in the case of individual registrants and people who 
propose registration, such advance access has been very valuable in 
aequainting people with Commission requirements and with possible 
problems in connection with their particular registrations. 

I would say that my principal comment on all of the matters dis- 
cussed so far is that I think the pressing problem in connection with 
the Securities and Exchange Commission is a personnel problem. 

Mr. Gapspy. Mr. Chairman, if I may answer your question as to the 
type of employee, our requests for the 1960 budget call for 22 at- 
torneys, 9 financial analysis, 5 investigators, 7 broker-dealer inspec- 
tors, and the balance clerical, making up a total of 65, of which 35 
are scheduled in the field offices and 30 in the Washington office. 

Mr. Rogers of Texas. Mr. Welch? 

Mr. Wercnu. I would like to support what Mr. Broderick and what 
Mr. Sheedy said. I was silent this morning on topic 1, because I 
thought it was pretty well covered. 
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I do think, however, that this right to sit down and talk with the Mr. S 
staff, either by going to Washington or picking up a telephone to in the bi 
get your registration or amendment effective is a very valuable asset that mat 
that I hate to see lost. I think it is valuable, certainly, to us. I think Mr. R 
it saves a great deal of administrative redtape at the Commission with studied | 
the writing of letters and counterletters and back and forth. subject. 
I think by sitting down together we can arrive at the proper lan- r. S$ 
guage for a prospectus, and that is of value to the public. I have to be sui 
n filing our registration statements for Wellington Fund and now that the 


for the second fund for some 20 years, and I have found that recently has been 


there has been a delay, an understandable delay, in getting action, Mr. R 
although we are getting the utmost cooperation from these gentlemen, | might in 

They are so burdened that I think they really need help. I would | Mr. Si 
like to see them get it. In our business, we must keep at all times a Mr. Ri 
currently effective registration statement in order to offer our shares Mr. R 
on a continuous basis. If we come to a point where, by some prob- Without 
lems of our own or through some problems of our own, we are at _statemen 
what you call a deadline, that is an awkward situation because cer- you ove 
tainly we would not be able to offer our shares the next morning. announce 
That would create a great deal of difficulty. Mr. Ri 

I support the view, therefore, of Mr. Sheedy and Mr. Broderick. Mr. G. 

Mr. Rogers of Texas. Thank you. Mr. Richardson? | one stati 

Mr. Ricwarpson. I spoke to Mr. Lishman, Mr. Chairman, and against. 
explained that I had to ave in a few minutes, with your permission, In our 
as I have to go to the coast. I would like to associate myself with erous 
what Mr. Broderick, Mr. Welch, and Mr. Sheedy have said. | filed dur 

There were two points that impressed me. One is that anythin I believe 
that will tend to destroy the informal access or to isolate the sta increase. 
from the regulated industries would be unfortunate. I have had In oth 
the experience, directly and indirectly, with the Commission for a 97 perce: 
great many years. I have nothing but praise for the integrity and explanat 
devotion to duty of this Commission. been adv 

I do think that they are overworked at the moment. Everyone Mr. R 


in our industry, I think, has seen evidence of that. It is purely a sonnel t 


matter of manpower. having 
Mr. Rocers of Texas. Let me ask this question: Does delay cause | exemptic 
ou to want to move into a category in which you don’t have to reg- Mr. G 
ister the securities? | in more | 
Mr. Ricuarpson. No, sir. I wouldn’t say so. This is a mechanical Mr. R 


problem, really. These registration statements have to have an will say 
amendment filed to register new shares. It is really a mechanical exemptic 
problem situation, usually. These are rather routine things I am Mr. G. 
speaking of. exempt, 

Mr. Sprineer. Mr. Richardson, was it your feeling that there was offering 
something in either one of these bills which prevent the type of thing | them. 1 
or present the possibility of isolating the staff ? how muc 

Mr. Ricuarpson. No, I think the black and white remark that Mr. Ri 
was made this morning, of what is a quasi-judicial proceeding, at offerings 


what point is informal access jeopardized. I have 
Mr. Sprincer. I think these talk more or less in terms of contested | 14 to 1¢ 
proceedings. Securitic 


Mr. Ricwarpson. I think that is correct. But I think the language What. 
might tend as a practical matter to make people hesitant in something Mr. G. 
that was conceivably controversial to discuss. know ho’ 
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Mr. Sprrncer. The wording in this and the definitions contained 
in the bill as to what procedures and proceedings are would clarify 
that matter. 

Mr. Ricuarpson. It would, so far as I am concerned. I have not 
studied the bills, so I would not like to pass any real opinion on that 
subject. Mr. Broderick is much better qualified. 

Mr. Sprincer. Since you gentlemen had mentioned that, I wanted 
to be sure if you were familiar with it, that it is my understanding 
that the bills do not do that, from what I infer reasonably from what 
has been stated. 

Mr. Ricuarpson. Specifically they may not, but to a layman they 
might in the present state be alarming. 

Mr. Sprincer. That is all. 

Mr. Ricuarpson. May I be excused ? 

Mr. Rocers of Texas. Yes. Let me make this statement, if I may: 
Without objection, all members of the panel desiring to file a written 
statement for the record may be allowed to do so. Iam sorry to hold 
you over this long, Mr. Richardson, but 1 wanted to make that 
announcement. 

Mr. Ricuarpson. Thank you. 

Mr. Gapssy. Mr. Chairman, for the edification of the panel, perhaps 
one statistic that I could quote will show the situation that we are up 


inst. 
our budget for fiscal 1959 we estimated, we thought reasonably 
erously, that there would be a total of 985 eas statements 
ed during the fiscal year. I have just testified that as of last Friday, 
I believe it was, we had 1,155 registration statements filed, which is an 
increase of something around 27 percent above our estimate. 

In other words, we based our budget request upon a figure which is 
27 percent below the actual figure for the year. That is perhaps one 
eijlimation, one of the explanations, of the phenomenon that has 
been adverted to here today. 

Mr. Rocers of Texas. Do you mean by that that the lack of per- 
sonnel to handle these offerings makes it more inviting to people 
having new offerings, we will say, to try to qualify under an 
exemption rather than under a registration ? 

Mr. Gapssy. No; I don’t think that is true; no. But it does result 
in more delay than is comfortable for us or for the registrants. 

Mr. Rocrrs of Texas. What is the percentage of the offerings, we 
will say registered under the Securities Act, are those under 
exemptions ? 

Mr. Gapspy. We have no figures on that because the people who are 
exempt, for example, under section 4.1 of the 1933 act, the private 
offering provisions, we have not the slightest idea of the amount of 
them. ey are not required to report anywhere. We do not know 
how much they are. 

Mr. Rocers of Texas. One thing I am thinking about is institutional 
- Offerings, let us say. 

Ihave a statement here. For example, between 1948 and 1952, only 
4 to 16 oh ge of all new offerings were registered under the 
Securities Act. 

What would cause that ? 

Mr. Gapssy. I don’t know where the statistic came from, and I don’t 

ow how true it is. 
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Mr. Rocrrs of Texas. This is the Securities and Exchange Com. Mr. § 
mission’s collected background information, printed for the use of the Act, or : 
Special Subcommittee on Legislative Oversight of the Committee on Mr. E 
Interstate and Foreign Commerce. The Legislative Reference Service Mr. § 
is where this came from. Admini 

Mr. Gapspy. If that is the source of the figures, then they am | ferring 
accurate, .t 


Mr. Rocers of Texas. What I was thinking about was this: If they it is giv 
are accurate, or if they are even approximate, what would be the | Act, an 
reason for that ? Lindica 

Mr. Gapspy. Well, there are very large amounts of securities which The 1 
are sold at private sale—huge amounts. There was $17 billion in new tive Pr 
issues which went through the Securities and Exchange Commission broad a 
last year. I don’t believe that private issues and intrastate issues, and tive Pr 
Government issues—well, that may bring the average way up. 


You see, municipals and governments are not included in our juris- of the | 
diction. However, the percentage seems very, very low. My offhand bill. T 
guess would be it is nearer a third that. goes through, if you include -* 
governments in the total. up that 

Mr. Rocers of Texas. Nearer a third ? _ 


Mr. Gapssy. That isan offhand guess. : 
Mr. Rogers of Texas. Before we move on to the final topic, topic 4, | there a 


are there any other statements that anyone on the panel cares to make! cqnyert 
Mr. Brownex.. May I briefly expand an answer to one of Mr. | staff ar 
Springer’s questions ? would | 
H.R. 4800 places very important restrictions upon communications But. 
with the Commission and with members of its staff in certain defined | 4928 } 
proceedings. One of those is a proceeding involving adjudication. snpose 
The term “adjudicating” is given the same meaning as it has in In fac 
the Administrative Procedure Act. In the Administrative Procedure: restrict 
Act, “adjudication” is defined as “agency process for the formulation Mr. | 
of an order.” Mr.. 
This is the kind of thing that the Commission’s bar, and others Mr. 
who practice before it, are concerned with. Let me take a very simple 4800, J 
case, a registration statement. Under the 1933 act, it is filed and in consid 
due course a deficiency letter is received, stating to the registrants tacts w 
that in the opinion of the staff, as far as they know, there are state- _ thi 
ments in the registration statement which are incomplete or mis- is, becs 
leading. ruleme 
Immediately that registrant and his counsel in the ordinary course the ap 
start conferences with the members of the staff to straighten out the 
problem. It almost always is straightened out, either by an amplifica- couldn 
tion or correction of the statement, or in some cases by the with- that 11 
drawal by the Commission’s staff of its request. will hi 
However, those conferences and conversations can be, in many cases, procee 
the first step in a stop order-proceeding, because if there should be a This 
very serious dispute it would ripen into a stop-order proceeding; and what ¢ 
in the final event a stop order might be issued by the Commission. courag 


I fear, and others fear, that this language of H.R. 4800 is so broad doing 
that it would chill and restrain those early discussions. which are so Mr. 
important to a speedy and orderly solution of what in almost. all cases think 
is largely a routine question. There 
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Mr. Sprincer. Are you disturbed by the wording of the Procedure 
Act, or are you disturbed by the word “adjudication” ? 

Mr. Browne. I didn’t hear the last word. 

Mr. Sprincer. I say are you disturbed about the wording of the 
Administrative Procedure Act in referring to that, or are you re- 
ferring to the word “adjudication” ? 

Mr. Browne u. I am referring to the word “adjudication” because 
it is given the same meaning it has in the Administrative Procedure 
Act, aaah think if you take the two acts together you get the results 

indicated. 

The restrictions of H.R. 4800 are not contained in the Administra- 
tive Procedure Act, but the provisions of H.R. 4800 are made as 
broad as they are by incorporating a definition from the Administra- 
tive Procedure Act. 

I have taken only that one instance, Mr. Springer, as an example 
of the kind of thing that results from the very broad language of the 
pill. There are other examples. 

Mr. Sprincer. Let me ask you this, Mr. Brownell: If we tightened 
up that wording so there would be no misunderstanding about it, do 
you think that would cure the defect # 

Mr. Browne.. I think as long as it is made perfectly clear that 
there are no restrictions of the kind I have attempted to describe on 
conversations and conferences between members of the Commission 
staff and the Commission itself, and those practicing before it, there 
would be no objection to that part of the bill. 

But one of the purposes of the bill, as I read it, is to impose restric- 
tions in that category. There are other things in the bill which 
impose other restrictions which, of course, no one would quarrel with. 
In fact, we all would approve. But it goes too far in its effort to 
restrict the kind of conference that I am talking about. 

Mr. Avrer. Mr. Chairman—— 

Mr. Rocers of Texas. Mr. Alper? 

Mr. Auper. Addressing myself to Mr. Springer’s question on H.R. 
4800, I think we have other language difficulties here that should be 
considered. ‘That is, that within the proscribed area, ex parte con- 
tacts would be outlawed. 

I think we need to give further thought to what an ex parte contact 
is, because within the proscribed area you will find adjudications or 
rulemaking proceedings. But there are no parties to it other than 
the applicant. Some Commissions call the staff a party. In that 
sense, you certainly would have a situation where an applicant 
couldn’t talk to the other party, so to speak, the staff, and I think 
that if you are going to pursue this bill H.R. 4800, that great care 
will have to be exercised in the special light of the different kinds of 
proceedings at the Securities and Exchange Commission. 

This is the thing that bothered me about H.R. 4800. I don’t know 
what ex parte is, and if you leave it indefinite and vague you will dis- 
courage—you will chill the staff, and you will discourage counsel from 
doing things that they should do under the administrative processes. 

Mr. Rogers of Texas. Mr. Alper, if you will yield right there, I 
think it would be appropriate to make this statement at this time: 
There has been much discussion about the two bills. Those bills 
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will be heard in a separate and distinct proceeding, at which all of 
the people desiring to testify will be fully heard on their contents, 

I think I ought to make that known at this time in the event any. 
one thought the bills were under consideration now. They are 9 y 
under consideration by reference at the present time. 

Mr. Sprincer. Mr. Chairman, I have just one more question, 

Do you think that H.R. 6774—and I do not want to prolong this— 
on page 15, paragraph 2, which reads as follows: 

The requirements of paragraph (1) shall not apply to (A) agency actions 
which are administrative or executive in character; (B) administrative ry 
or interpretation not subject to notice of hearings; (C) investigations; (D) 
rulemaking proceedings, except those governed by paragraph (1). 

Do you think that is a little clearer? 

Mr. Browne t. I don’t have your reference, if you are addressing 
that to me, Mr. Springer. 

Mr. Sprrncer. I will refer that for the moment, then, to Mr 
Demmler. 

Mr. Demouer. H.R. 6774 is a very much more appropriate bill than 
H.R. 4800 and is not subject to all the criticisms [ mentioned before, 
I still think, as I said earlier, the preferable way to handle the situa. 
tion is not by the adoption of an overall bill, but directing myself 
solely to your question of paragraph (c) on page 15 of H.R. 6774, 
and a corresponding paragraph on page 16—that is, paragraph (e) 
on page 16, goes a very long way to cover the trouble. 

But those, if you want to consider drafting, are also subject to 
criticism. I refer particularly to the exception that appears in each 
i these paragraphs, reading “except in circumstances authorized by 

aw.” 

I do not think any of us know exactly what those words mean. 
But that is perhaps a technical criticism. 

Mr. Sprincer. They use in paragraph 1 the word “adjudication,” 
to which you object, except that certain exceptions are included. Do 
you think they cover the aitiudlaceticn because of the exceptions? 

Mr. Demmuer. Instead of the use of the word “adjudication,” H.R. 
6774 refers to agency hearing proceedings, which are subject to notice 
and opportunity for hearing and required by law to be based upon a 
hearing record. I think that isa much more preferable definition, 

Mr. Sprincer. That is all. 

Mr. Rogers of Texas. Gentlemen, the bells have tolled for us to go 
over and answer a quorum call. But in the interest of time, I will 
leave Mr. Lishman as moderator and permit the discussions to move 
forward. I will get back as quickly as I can. 

If there are no further questions in regard to the topic discussed by 

Mr. Gadsby, I think perhaps the best thing would he to go to the 
last topic. 
Mr. Sloat Before you do go on, I do not have any recommenda- 
tion for legislation at this time on one point, and possibly it could be 
handled internally, but I think there is one problem that those of us 
who have practiced before the Commission have faced from time to 
time, and that is when we are taking up particular problems that 
are not involved in the matter of going into hearing but on a question 
of interpretation or a question, possibly, of policy, when there 1s 
disagreement with members of the staff. 
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The staff has been very cooperative about trying to arrange for 
discussion, joint discussion, before the Commission. However, and 
since I have never been on the Commission’s staff and I am not famil- 
jar with the internal workings, it may be necessary, for reasons that 
I don’t know, the members of the staff first talk with the Commission 
and the other counsel are not present. 

Then counsel are permitted to come in and make their statement. 
Normally, the staff does not participate in the discussion of the Com- 
mission at that time. The counsel then withdraw and the staff dis- 
cusses the matter further with the Commission. 

Ultimately you get a decision. My question is whether it is at all 
feasible to, in some way, acquaint outside counsel with the points that 
the members of the staff make to give you a chance to answer them in 

ent. 
r. Lisoman. Mr. Chairman, would you like to answer that 
question ¢ bagU p 3 

Mr. Gapssy. Ordinarily, if a party comes up before the Commis- 
sion he is presumed to have exhausted his argument with the staff, 
and it is presumed that the staff takes the position contrary to the 
one that he does. 

It is purely in the interest of time to expedite the matter that we 
listen to the person who differs with our staff. 

As a matter of fact, we usually don’t consult the staff in the matter. 
We make up our mind on the presentation which the other person 
gives. The staff comes up and explains its problem to us in order to 
explain why it is sending the matter to us. It is not really an argu- 
ment; it is simply a presentation of two points of view. 

Mr. Lisuman. Mr. Henkel, do I understand your question to be 
addressed to the members of the staff who present conclusions dif- 
ferent from those advocated by the representatives? 

Mr. Henxet. I don’t intend to suggest that they deliberately go in 
and misrepresent the facts in any way. But, after all, this is a ques- 
tion which has been debated at some length. Advocacy will not neces- 
sarily stress points of view that are contrary to their own points of 
view. That is the position I am trying to make. 

Mr. Lisnman. Do you think if ro me gent of a company wanted 
to register, for example, they should have an Oppertanity to present 
their points of view, together with that of the staff? 

Mr. Henxev. Or at least to find out what points the staff has pre- 
sented to the Commission, to answer them. 

Mr. Gapssy. The person who has come before us has had full oppor- 
tunity to hear the staff’s viewpoint. Presumably each one of them 
knows what the other is going to say. 

Mr. Lisuman. Would the staff be more likely to have a more in- 
hibited viewpoint before the Commission ? 

Mr. Gapssy. I don’t think our staff is intellectually dishonest. I 

ink they present the problem fairly. As a matter of fact, they 
are more often than not overruled. 

Mr. Lisoman. Mr. Demmler. 

Mr. Demuuer. This particular subject was alluded to in the report 
of the task force of the first Hoover Commission. The thing that was 
criticized, and as I recall the way in which it was criticized there was, 
if you are an outsider and had a disagreement with the staff and you 
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asked to be heard by the Commission, you are taken upstairs to the 
little anteroom outside the Commission’s rooms, and you wait in the 
anteroom while the staff goes in and talks to the Commission aboyt 
it. It has a little tendency to make you wonder just exactly what jg 
going on behind closed doors. 

As a matter of fact, it might be possible, or it would be possible, 
to have the outsider, the protestant, walk right in with the staff and 
let the staff tell the story to the Commission. I think that the prac. 
tice is followed, as Chairman Gadsby supgests, purely as a matter of 
saving time, because the staff very quickly states what the question 
is that is involved, and sometimes the Commission may overrule the 
staff without even calling other party in. It is a time-saving device, 
but I would agree with Henkel, and I think I would agree with 
the first Hoover Commission report, that it gives a rather bad flavor 
that might be improved by having the outsider walk right in with 
the staff member and hear the staff state its question. 

Mr. Browne tt. I would like to associate myself with that last reply, 
I have never been refused permission, after discussing a matter with 
the staff, to appear before the Commission if the staff didn’t 
with me, or to use the lingo of the Commission staff, to take the mat- 
ter to the table. 

They have been meticulous in every dealing I ever had, if I asked 
for that permission, to give it to me. 

On the other hand, it is mysterious to be kept outside while the staff 
presents its case to the Commission, even though you are just about 
99.9 percent sure of the arguments that the staff is making, because 
they made the same arguments to you a couple of days before in 
their own offices. 

I think it would be better technique, and put many people’s minds 
at rest, if the hearing were one at which both sides presented their 
arguments. 

r. Gapspy. You see, Mr. Lishman, theoretically the staff comes in 
and presents a case to us and asks us whether we will hear it. Thatis 
why the other party doesn’t come in with the staff. The staff is 
merely putting a question to us, “Do you want to hear this argument?” 

We make up our minds. Sometimes we say, “No, we don’t want to 
hear theargument. You are wrong.” 

Mr. Brownetx. That happens in courts all the time. Many cases 
are decided adverse to the plaintiff at the conclusion of the plaintiff's 
case. It would take no more of your time to allow counsel to be pres- 
ent while the staff presents their views. 

Mr. Demm™tuer. [ cannot recall one particular instance in which 
there was one of these conferences behind closed doors with the staff 
followed by calling in the outsider, I don’t recall anything in the pri- 
vate conference that could not really have been said with the outsider 
there. It does give a kind of a bad taste with the man who is locked 
up in the little room across the hall. 

Mr. Lisuman. Does any other panelist have any comment on this 
situation ? 

If not, we will go along to Mr. Woodside to present his statement 
on topic [V. 

Mr. Woopsipe. Mr. Lishman, I am Byron D. Woodside, Director of 
the Division of Corporation Finance of the Securities and Exchange 
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Commission, and my assigned subject is the fourth topic proposed by 
the committee for discussion at these meetings. My statement reflects 
my,own views and I do not purport to speak for the Commission or 
any other staff members. It is Seniien to the operational problems 
of my own division and does not attempt to discuss those of other 
divisions and offices in the Commission, since their functions and 
responsibilities are quite different. 

he Securities Act of 1933 requires that the issuer of securities 
about to be offered for sale to the public, directly or through under- 
writers, must file a registration statement and prospectus with the 
Commission prior to the public offering. The statute also requires 
that the seller of a registered security must deliver a copy of the 
prospectus to the buyer in connection with the sale. In general, these 
requirements are designed to provide both those engaged in the dis- 
tribution of securities and the public who is invited to buy them with 
adequate and reliable information about the issuing company, the se- 
curities being offered and the circumstances of the transaction. These 
requirements are in aid of a fundamental purpose of the act to prevent 
fraud and misrepresentation in the distribution of securities issues to 
the public. 

The Securities Exchange Act of 1934, among other things, requires 
an issuer seeking to list its securities on a national securities exchange 
to register its securities with the exchange and the Commission by 
filing a registration statement containing certain information con- 
cerning its organization and business. Further, any company having 
its securities listed on an exchange must file such annual and periodic 
reports necessary to keep the information in the registration state- 
ment up to date as the Commission may require by its rules and regu- 
lations. The broad purpose to be served by this continuing flow of 
financial data from listed companies is to provide a backdrop of 
reliable, timely information against which trading in listed securities 
may be conducted. The publication of this information is also de- 
signed to minimize the effects of rumors and tips at variance with 
the facts and to make more difficult the activities of would-be manip- 
ulators of prices. 

The Exchange Act also provides that no one may solicit proxies of 
the holders of a listed security except in accordance with the rules 
of the Commission. The Commission has adopted proxy rules which 

uire the filing with the exchange and the Commission of all proxy- 
soliciting material proposed to be used and delivery of an informative 
and reliable proxy statement to the security holder. 

The Investment Company Act of 1940 and the Public Utility Hold- 
ing Company Act of 1935 contain similar provisions governing finan- 
cial reporting and the solicitation of proxies. 

The Division is responsible for reviewing and processing this ma- 
terial filed with the Commission under the registration, reporting 
and proxy provisions of these statutes. 

Our business is to determine for the Commission whether or to 
what extent companies required to make the statutory disclosures 
appear to have failed to do so, to attempt to see to it that fair, accu- 
tate, reliable, timely financial disclosures are made when and in the 
manner required. 


45253—59—_33 


PInhanirAa 





Fr AIALIIAS Ki 


ae 
f 


sae ee MTs 
Sy 


bepegis 


506 


MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


The filing of registration statements and prospectuses for new 
issues and the filing of proxy-soliciting material occur as a n 
event precedent to some important corporate action which occurs 
because of business necessity or the requirements of State law, or 
both. These acts cannot legally be consummated without the sub 
mission of a prospectus or proxy statement to the Commission and 
subsequent delivery of these documents to the members of the public 
being solicited to buy or to givea ef 

Since responsible businessmen and underwriters wish to know in 
advance of the sale of a security or the solicitation of proxies whether 
the Commission has any objection to the material being employed, 
and since the most effective protection which the Commission can 
give public investors is to try to prevent the use of material which 
appears not to meet the standards of fair disclosure, the Commission 
has always followed a policy of examining this material as promptly 
as panaible upon filing and of advising businessmen and underwri 
in most cases informally, of any criticism or suggestions as to the 
scope, clarity, and content of the disclosures. 

he timing of bringing a corporate bond or stock issue to market 
is crucial in many cases and meeting a predetermined time schedule 
may mean the difference between the success or partial failure of a 
financing. 

Anendingly: the Commission, as a matter of longstanding policy, 
also has attempted to schedule its own work in such a manner that 
issuers and underwriters whose registration statements and pro- 
spectuses appear to comply with the law are not delayed. _ 

Time is equally important to the issuer proposing to solicit proxies 
from its security holders for an annual or special meeting, 

The Commission’s objective has always been to try to & its job 
within a period which will accommodate the time schedule of the 
businessmen and underwriters whose material reflects a serious and 
honest effort to comply with the law. When the prospectus or proxy 
statement does not reflect such an effort, or if some major problem of 
disclosure arises which cannot be resolved promptly, the financing 
or solicitation must be delayed if the Commission is to enforce the 
law. 

Enforcement of the law in this area of our work does not mean 
that the. Federal Government becomes involved in actions or non 
actions because of any views the Commission may entertain as to the 
merits of a security or some corporate act on which security holders 
are being asked to vote. Rather, enforcement of the Securities Act 
becomes a matter of seeking fair descriptions and disclosures, the ab- 
sence of material misrepresentation or material omission, shaping 
the discussion of complex and, to the layman, unfamiliar corporate 
transactions and business developments to minimize the risk of mis- 
understanding, deception, or misrepresentation. Fairness of the 
revelations relevant to the merits rather than the merits is the test. 

How, in this type of governmental function, is efficiency to be 
judged ? 

The businessman will have notions of efficiency in terms of delay, 
expense, and the degree to which it appears to him that he is bei 
subjected to standards of disclosure which are not being equally @ 
uniformly applied. 
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The public security holder, on the other hand, is the person for 
whose protection these statutes were enacted, and from his point of 
view and that of the public interest generally the test must be whether 
the Commission’s procedures are so designed as to be reasonably effec- 
tive in preventing the dissemination of defective or misleading pro- 
spectuses and — material. 

Obviously there can be no sure-fire, foolproof system devised which 
will insure that all prospectuses and all proxy material are entirely 
honest, ingenuous documents. The Commission cannot and should 
not underwrite the truthfulness of this corporate literature. 

We have our own views of efficiency, one of which is that you can’t 
legislate it, and I have no suggestions to offer of a legislative character 
with respect to this aspect of our work. 

The Securities Act, as amended in 1934 and 1954, is, in my opinion, 
an extremely well-designed and well-written statute. It is a states- 
manlike product of public-spirited knowledgeable men in industry and 
Government who collaborated to make it law in the first instance and 
who have collaborated to make it work ever since. 

The procedures evolved under it are the product of that collabora- 
tion and reflect the experience of a quarter century of marketing 
securities, with no instance, to my knowledge, of what I would term a 
major new-issue scandal. 

Since the proxy rules in general apply the principles of the Secu- 
rities Act to the solicitation of proxies, we think they are pretty good, 
too. 

At the moment I must confess, unhappily, that I would prefer to 
have the efficiency of our operation looked upon at some other time. 
We are acutely aware of the fact that during recent months we have 
been unable to adhere to our customary time schedules for communicat- 
ing with issuers concerning the material filed with us and for moving 
the cases along to the Commission for the action which the Commission 
itself must take on every Securities Act case and every major proxy 
problem. 

We have been through these periods before, but we have never, in 
the history of the Commission, experienced anything quite like the 
past 7 or 8 months. 

Three factors, I think, explain what I characterize as a “stretchout” 
in the handling of cases, particularly new issues: 

1. As you know, most of the Commission’s work is intimately con- 
nected with the marketplace. Volume and price movements have a 
direct effect upon many of the Commission’s activities. In recent 
months prices have been high; the public appetite for securities has 
been strong. New products and developments in the sciences have 
created a market for a new class of glamour stocks. All of these, plus 
booming business, have resulted in an unprecedented inflow of regis- 
tration statements for new issues. 

For the first 9 months of the current fiscal year, 810 registration 
statements for proposed public offerings of $12,600 million were filed 
with the Commission. In the months of December, March, April, and 
May, new highs were reached for these respective months. 

2. This activity has come at a time when we are going through a 
transitional period staffwise. Many of the professional staff who 
started with the Commission or joined it in the early years have been 
retiring or for other reasons are no longer with us. 
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Beginning about 3 years ago, it became apparent that we would, n 
effect, have to rebuild our professional staff and that process is noy 
in progress. In the interim there has been a substantial loss of cop. 
tinuity of experience and training which has slowed our work. This 
observation is by no means a reflection on a fine group of newcomer 
to the division’s roster, but it does take time to learn our trade. Other 
offices and divisions of the Commission have had a similar experience 

3. High prices and a good market for securities attract new issues 
of all types. In any boom it has been our experience that, in addi. 
tion to increased financing by legitimate business, there will be a cer. 
tain number of situations where sharp operators will create or acquire 
companies and manufacture securities in order to have a salable prod. 
uct which will match a popular appetite and interest in particular 
industries or types of securities. It is extremely difficult, if not im. 
possible, to identify many of these cases in advance. Subsequent 
developments sometimes confirm our suspicions that that is what oe. 
curred. 

The point is that it is a time such as this that greater and not less 
vigilance is required in the review and analysis of some of the offer. 
ings which have been proposed in recent months. This effort, which 
we think our job requires of us, slows down the whole operation and 
contributes to a disruption of the time schedules we traditionally have 
tried to meet. 

More important, however, from the point of view of good adminis. 
tration, this stretchout has a most unfortunate effect upon a second 
important function of the Commission and the Division. 

1 mentioned earlier that the Exchange Act requires listed com. 
panies to file annual reports and interim reports concerning events of 
major significance in the business. Most companies which register 
under the Securities Act also are required by a provision of the 1934 
act to file the same type of reports required of listed companies. 

Pursuant to these provisions, approximately 3,500 issuers are re- 
quired to file annual reports with the Commission and, in addition, 
there are received annually over 6,000 periodic reports of various 
types. Timely, accurate, fair reporting by these companies contrib 
utes to informed, orderly trading in the listed and over-the-counter 
markets. 

Some of our most troublesome enforcement cases involving the 
illegal sale of securities or manipulation of prices have occurred in 
cases where the sale or manipulation was accompanied by a failure 
to file required reports or the filing of such reports long after they 
were due or the filing of erroneous or misleading reports. 

In other words nondisclosure or delayed disclosure is an essential 
ingredient of and contributes to the accomplishment of the larger 
violation. 

In order for the Commission to be advised whether these statutory 
requirements are properly met, it is necessary for the staff to observe 
whether the reports are timely and to review them to determine the 
adequacy and accuracy of the required disclosures. 

Since these reports and documents are filed not as a precedent to 
the consummation of some corporate act but to report the facts ac 
curately and promptly after the event, the review of prospectuses and 
proxy material has always received priority in the absence of some 
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emergency such as a fraud investigation. It has not been possible for 

many years to do as thorough and complete a job of policing these 

statutory reporting requirements as the Commission believes the Con- 
expects and as the Commission would like to do. 

At a time like the present, with the volume of new financing and 
the steady flow of proxy material, most. of the 1934 act reports are 
virtually untouched for extended periods of time, a result which we 
know from experience in certain cases can be most unfortunate. 

Aside from these difficulties of administration under which we 
happen to be laboring at the moment and for which I can think of 
no legislative remedy, there is one legislative proposal affecting this 
area Which the Commission has recommended to the Congress and 
which would aid our enforcement efforts. I understand some oppo- 
sition has been voiced concerning it and I wish to say just a word or 
two to urge your support. 

With respect to listed companies, there are only two civil remedies 
available to the Commission if there is failure to file a report. 

The Commission may seek an order of a court compelling the com- 
pany to file, or the Commission may begin a proceeding under section 
19(a) (2) to suspend or revoke the company’s registration. During 
the period of any such suspension or if registration is revoked, trad- 
ing in the company’s securities on the exchange is prohibited. It 
must be obvious that in certain situations neither of these remedies 
is really very effective. 

Furthermore, as a practical matter, criminal prosecution for non- 
filing is so cumbersome and not particularly appealing to prosecuting 
attorneys that in my opinion its usefulness as a device to aid in the 
enforcement of the reporting requirements where the offense is non- 
filing is questionable. 

Many instances occur where reports are filed late because of negli- 
gence, oversight, mistake, and many other perfectly human and under- 
standable reasons. Ordinarily, these present no real problem; usually 
no great harm is done. 

But there are other cases where the reports are not filed because it is 
the purpose of the issuer or its controlling person or management to 
avoid timely disclosure of required information or to avoid it alto- 
gether. Action by the Commission to seek an injunction is of no real 
concern to such a person for the simple reason that the most that can 
happen is merely that the court orders the late filing of a report which 
should have been filed early and by the time the order issues, the delay 
sought has been achieved. In the meantime, whatever purpose the 
delay in disclosure has served has been accomplished. 

Revocation of registration, likewise, is not a remedy which is very 
appealing to the Commission, because it. removes the security from the 
listed market and denies the public investor the very benefits the list- 
ing requirements and Exchange Act requirements are designed to 
provide for his protection. 

The manipulators and looters of companies read the act, too, and 
they also know that the Commission has no effective remedy in this 
area, 

Section 32(b) of the 1934 act now provides for a penalty against 
issuers subject to section 15(d) of $100 a day for failure to file. This 
may be collected in a court action brought by the Department of Jus- 
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tice. Although the Commission has not pursued this remedy often, its 
mere presence in the statute has been most useful as an enforcement 
measure. 

We have been able in many cases to persuade recalcitrant issuers to 
file what the law requires by merely calling attention to the fact that 
such a remedy might be recommended by the staff to the Commission, 

Without going into some of the objections and arguments againgt 
the language of the current proposal, I would urge that the adoption 
of some provision which would permit the Commission to bring suit 
directly for the purpose of securing the assessment by a court of a 
proper dollar penalty against any delinquent. issuer for nonfili 
would be of considerable value in securing more prompt and accurate 
financial reporting. Such a provision would speak a language that 
everyone who might treat the 1934 act reporting requirements Tightly 
would clearly Sadirstand. the language of the pocketbook. 

Thank you. 

Mr. Rogers of Texas. Thank you, Mr. Woodside. 

Let me ask you one question about the last part of your statement, 

Do you anticipate or hope for some legislative proclamation that 
will permit the Commission to file suit on its own? 

Mr. Woopsiwe. That is right. 

Mr. Rogers of Texas. As a party to the suit to enforce the payment 
of a fine? 

Mr. Woopsine. That is right. 

Mr. Rocers of Texas. Had you thought about any possible penalty 
provision enforcible by the Commission itself ? 

Mr. Gapssy. No; we have not considered any such provision for the 
reason we feel it is the function of the court to assess penalties and not 
of the Commission. We think it proper for a judicial body to impose 
such a sanction. 

Mr. Rocers of Texas. What I am thinking about is what would be 
the difference between pursuing the remedy as the a statute 
requires as compared with changing it over so that the Commission 
brings suit. 

Mr. Gapssy. The reports which are covered by the present statute, 
insofar as it authorizes the imposition of a fine for late filing, consti- 
tute a very small portion of the reports which are required to be filed 
with us. 

In effect, the suggestion which is a part of our legislative program 
and to which Mr. Woodside referred extends that provision to other 
filings, particularly the annual reports; the 10-K reports, the periodie 
reports, corporate reports, the so-called form 8-K, the section 16 
reports, and so on. 

Mr. Rocers of Texas. As I understand that, his recommendation 
goes to the situation of not having to refer the matter to the Justice 
Department for action. 

Mr. Gapssy. That is right. 

Mr. Rogers of Texas. What you want to do is expand the number of 
reports? 

Mr. Gapspy. No; we have no desire to expand the number of reports 
and this has nothing to do with that. This merely would compel them 
to file the present reports on time or else. 
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Mr. Rocers of Texas. I mean you would expect to expand the 
statute to cover reports not now covered. That is what I meant to 


« § Gapssy. Yes. 

Mr. Rogers of Texas. However, you want the Commission to act 
primarily without having to go to the Justice Department for action 

Mr. Gapspy. Yes. 

Mr. Rocers of Texas. What would be your reaction if you expanded 
the coverage of the statute to cover other reports insofar as penalty for 
failure to file is concerned and turn it over to the Justice Department 
as you presently do. 1) oleficanes off f 

Mr. Gapssy. We handle all of our own civil litigation in the courts 
anyway and this would be merely a civil penalty, and it explicitly does 
not excuse any criminal action. 

Mr. Roeers of ‘Texas. Do you think it would expedite the situation ? 

Mr. Gapssy. Very materially. 1 don’t think the U.S. attorneys 
would welcome any such peovavel. 

Mr. Rogers of Texas. Let me ask one question before we go on with 
the panel and that is with reference to Commissioner Arpaia of the 
ICC insofar as the issues are concerned that the ICC has to go into. 

There has been a suggestion that that be moved over to the SEC. 
What is your position on that ? 

Mr. Gapspy. I think the suggestion of one of the Commissioners of 
the Interstate Commerce Commission is that the control or the sur- 
veillance of the Interstate Commerce Commission over railroad issues 
beremoved. ‘That does not mean that we get it. 

Mr. Rocers of Texas. They had you in mind, though, Mr. Gadsby. 

Mr. Gapssy. I know. I am aware of that. All that means is that 
the railroad will be treated just exactly the same as anyone else. 
They won’t come to us for permission to issue their securities. They 
will file a registration statement with us if they are going to issue 
securities publicly. 

Of course, insofar as the suggestion that the railroads be freed 
from that sort of control is concerned, we have no comment. That 
isnot within our province. However, insofar as the suggestion that 
they be treated the same as anyone else and be required to file regis- 
tration statements is concerned, we have no objection. It will take 
afew more people. We handle other corporations. We can handle 
them. 

Mr. Rocers of Texas. Mr. Woodside, your statement would indi- 
cate to me, and correct me if I am wrong, that insofar as efficiency is 
concerned in the Commission at the present time, your difficulties in 
that field would be remedied if you had more help. 

Mr. Woopsipe. There is no question but what that would help. 

Mr. Rocers of Texas. Let us go to the panel. 

Who would like to make any comments on this among the practicing 
attorneys ? 

Mr. Meer. I am wondering in the light of the heavy workload that 
comes about every time there is a favorable market if the Commission 
has given consideration to the possibility of some sort of provision 
such as proposed by the American Bar Association, whereby a regis- 
tration statement might in the ordinary course of the informal pro- 
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cedures worked out today become more automatic and that instead 
of having to come to the Commission in almost every financing with 
a report and a memorandum of clearance to get an affirmative order 
of acceleration of the registration statement, the procedure be 
amended and expedited in such a way that ordinarily a registration 
statement with the normal amount of amendments would become 
effective in a period of 22 to 25 days without the necessity of an 
affirmative order by the Commission. 

I wonder if that wouldn’t help decrease the workload by maybe 
shortening the time schedules on any filing after the original filing, 

If it would be possible that the first amendment would become auto- 
matic in, say, 10 days, provided that the second amendment did more 
than just state the price, I wonder if that wouldn’t expedite it. 

Right now in the matter, even A.T. & T. with 144 issues, on every 
one of them they have had to go through the full proceeding of assign. 
ment and getting an affirmative order clearance, although probably 
there are more experts today in the A.T. & T. legal staff than there 
are in the Commission. 

Mr. Gapssy. May I ask Mr. Woodside to answer that ? 

Mr. Rocers of Texas. Yes. 

Mr. Woodside. 

Mr. Gapspy. He gets more indignant about it than I do. 

Mr. Woopsipr. Mr. Meer, I am not sure just what it is you are talk. 
ing about. There have been two proposals that I have heard: 

One, that perhaps the Commission might delegate to the staff the 
clearance of registration statements, and then another which would 
provide for automatic clearance in the event of nonaction by the Com- 
mission. 

Mr. Meer. In other words, now after 25 years of operation of the 
1933 act, couldn’t your informal procedures become the usual thing 
without having to have an affirmative taking of the matter to the Com- 
mission which sometimes will delay you 2 or 3 days. 

Mr. Woopsipe. Asa general proposition, I would not like to see that 
procedure adopted either as a matter of administrative policy or as 
a matter of legislation. Any time a case is held up in the clearance 
process by the Commission, it better be held up. There is some real 
trouble in it. 

I don’t think as a general proposition that it would be wise for the 
Commission to delegate to the staff the responsibility for accelerating 
the registration statement or declaring it effective. I think that is an 
act the Commission itself should perform; and I think that, if I 
may say so, one of the important aspects of the absence of difficulties 
of various types in the handling of public financing has been the 
fact that a registration statement can’t clear nor can a proceeding 
be begun unless the Commission itself does it. 

Mr. Lishman. May I ask a question ? 

Mr. Rogers of Texas. Mr. Lishman. 

Mr. Lisuman. Would it be practicable to explore the possibility of 
finding out whether or not it would simply file some of the forms and 
procedures that you have gone through in connection with registra- 
tion statements and prospectuses. 

I have in mind, as you know better than I do, the forms are crammed 
full of technical information and the normal person reading them 
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not only has to understand the meaning of the words but what in- 
ferences Should be drawn from them. ' 

| was wondering if there is not a possibility of lightening the work- 
load and at the same time protecting the public interest by simply 
filing or condensing some of these forms. fea 

Mr. Woopsive. Mr. Lishman, the Commission has been working at 
that for a long while. There are a number of forms which have been 
adopted which are designed to accomplish just that purpose, and, as 
you know, the registration form for certain types of bond issues is a 
very simple requirement. } 

We have had another very simple registration form for certain 
types of employee stock purchase plans. j 

Jith respect to the company which is constantly coming before the 
Commission with new financial proposals, whether it be industrial, 
utility, or what, absent some unusual problem I think it is fair to say 
there is almost an automatic foreshortening of the process because the 
men who are working on the case know the company and just as a 
matter of administrative expediency and a desire to spend the time 
where it ought to be spent, I think there is a tendency toward an auto- 
matic speedup of the processing of certain types of issues and I think 
our figures reflect and demonstrate that, but you can’t make a simple 

rospectus for a complex deal and you can’t make a simple prospectus 

fee a complex company or one that has a long. and involved back- 

und. It is necessary to have an understanding of what you are 
doing, | 

You can simply file your forms from here to breakfast and it 
doesn’t solve the problem. The complexity of a prospectus, the diffi- 
culty of reading it, the difficulty of understanding it, is pretty largely 
a function of what it is that. prospectus is describing, and I just don’t 
know of any way that you can write.a rule or can write a statute that 
will simplify a complex piece of merchandise. 

Mr. Lisuman. I was not thinking from the point of view of the 
statute. I was thinking from the point of view of the Commission 
itself coming up with something. 

Mr. Woopsipe. Part of the problem that we have in reviewing any 
report is the problem of not overdoing it. You can spend too much 
time looking at a registration statement and if you are not careful 
somebody on the staff will raise some point that shouldn’t be raised. 

There is a certain percentage of that that goes on all the time, I 
suppose, and we try to hold it down, but you can’t prevent it entirely. 

Y think that by and large, with a few exceptional periods, such as 
we have been going through here recently, we don’t hold up a major 
aoe of financing unnecessarily. If it is held up, there is some prob- 
em in it that needs resolution, and usually at that point it needs 
resolution by the Commission. 

Mr. Gapspy. Mr. Chairman, I might make one observation which 
comes to my mind apropos of Mr. Woodside’s presentation. 

It has been my observation that a very great percentage of the 
prospectuses which are now being filed with us under current condi- 
tions are original filings. They are bailouts by people who have de- 
veloped a closely held corporation. The market is now ripe to market 
that stock and get them out of their frozen position. It is the first 
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time that the company has come in for registration, of course. Pra. 
viously it has done all its financing privately. 

That means that you have in a reasonable proportion of the time 
inexperienced counsel and inexperienced corporate executives who 
don’t know what the prospectus is about, and it just makes Mr. Wood. 
side’s men’s work twice as hard and delays it that much longer, > 
in addition to the question of numbers, we have a question of quality 
before us. 

I think Barney will bear me out that those are the facts? 

Mr. Woopsipe. Yes. 

Mr. Sprincer. Mr. Chairman, might I ask a question ? 

Mr. Rocrrs of Texas. Mr. Springer. 

Mr. Sprincer. Mr. Woodside, in promoting the efficiency of the 
Commission, would you say that what is needed is relief at the staf 
and the examiner level, or relief at the Commission level ? 

May I just make this as sort of a foundation statement : 

The complaints which we hear as a general rule are not other than 
that there is delay : Why don’t we get this decision made? 

That is the common complaint that I hear of and I think all of ys 
do have a feeling, not necessarily about this one but about any of the 
commissions, that we are not getting it done on time and there js q 
tremendous delay. 

In the light of that statement and directed primarily at that evil, 
if there is such a thing, where do you think the relief is needed in 
order to expedite it ? 

Mr. Woopsine. So far as my own division is concerned in the cases 
that do not involve formal proceedings, and I am talking now about 
cases where disposition is made of them by informal means, an ex- 
change of correspondence, a conference, or telephone calls, where 
changes are made in documents and they are processed to completion 
and the Commission acts, I don’t know of very many cases where the 
delay has been because of nonaction by the Commission or inability to 
reach the Commission, because as part of our operating procedure, if 
somebody has a problem it can be taken to the table within a matter 
of hours. 

I think that really the complaint on delay, during, at least, the last 
6 or 7 or 9 months, has just been that we haven’t been able to move the 
cases along as rapidly as we would like. 

Our time in registration has tended to lengthen and the time be- 
tween the filing of a registration statement and the dispatch of our 
Division’s views on that statement has also lengthened. We used to 
expect to review a 1933 act. registration statement and have our com- 
ments ready for dispatch to the issuer and the underwriters by the 
end of 10 days in the ordinary case. That has not been possible and 
the median time now is 14 days, and there are many cases where we 
are not able to get in touch with the issuer until the expiration of 20 
or 22 days. 

And, under the statute, a registration statement is filed and, if 
nothing happens to that, it automatically becomes effective in 20 days. 
Theoretically at least, the issuer can proceed and sell his securities, 
but as a practical matter it doesn’t work that way because the price 
amendment never comes in until just before the issue is going to mar- 
ket and the price amendment will not ordinarily be filed until the 
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jssuers and their counsel are satisfied the Commission doesn’t have 
gome real trouble with the statement. 

We used to expect a pretty high percentage of our statements to 
become effective at the expiration of 20 days, the statutory time, 
and that has in recent months moved up. The median time now is 24 
or 25 days, but there are a lot of them that run much beyond that. 

For the fiscal year 1958, about 33 percent of the cases become 
effective in 20 days and in 1958 only in 13 percent of the cases were 
we able to get our first letter of comments out in 10 days, so what that 
means, translated into nonstatistical language, is that many registrants 
can expect to be in registration for 30 to 60 days where they used to 
figure on getting out, say, in anywhere from 25 to 35 days. 

Mr. Sprincer. You are broadly familiar with what all the commis- 
sions are doing, are you not, in a general way ? 

Mr. Woopsipe. Very generally. 

Mr. Sprincer. I am talking about the machinery which they go 
through. 

Mr. Woopsine. I don’t know very much about the operations of the 
other commissions. 

Mr. Sprincer. Let me direct this question then to the Chairman. 

Mr. Chairman, do you think that there are any stages of any of 
these so-called proceedings which might be delegated more nearly 
toa lower staff level to relieve the Commission ¢ 

Mr. Gapssy. The bulk of the complaint I think is in the elapsed 
time with registration statements. The registration statement comes 
up to us after the price amendment has been filed almost immediately. 

e require them to give us 24 hours to look it over. That’s all. 

We pass on the registration statement and enter the order of ac- 
celeration within 24 Seotark after the price amendment has been filed 
almost invariably. Consequently, if there is anything to be done it 
must be done at the staff level. The Commission doesn’t hold them up. 

Mr. Sprincer. Let’s look at the rest of your agency; for example, 
your adjudication matters, on which we will say some adjudication is 
necessary, even though it may not be contested. 

Do you understand what I mean ¢ 

Mr. Gapssy. Yes. 

Mr. Sprincer. Similar, we will say, in a curbstone legal opinion to 
an uncontested divorce case. 

Do you feel that there is any portion of the work of your Commis- 
sion that could be disposed of at that level by more delegation rather 
than action of the Commission ? 

Mr. Gapssy. There you are getting back into the discussion we had 
apropos of Mr. Hislop’s presentation this morning. 

Mr. Sprincer. That is right. That is the point I am trying to get 
at. Is the Commission being loaded with more than it really ought to 
do of necessity to protect the public interest ? 

Mr. Gapspy. If we had the initial decision procedure, there is no 
doubt but that the Commission would have less work by just that 
many decisions. However, that is not an important delay. Those 
people are usually out of business, anyway, and I don’t think is where 
the criticism of the Commission’s efficiency comes. 

Mr. Sprincer. Can you pinpoint that inefficiency then which I am 
discussing generally? Can you pinpoint what you think it is? 
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Mr. Gapspy. I think there is substantial delay in an uncontested 
case which could be avoided by adopting the proposed decision of the 
hearing examiner in a certain number of cases; yes. 

Mr. Sprincer. That is one. Have you any others? 

Mr. Gapssy. I can’t think of any others which would not sacrifice 
some measure of protection to the public. 

Mr. Sprincer. Now let me ask you this: Can this increased eff. 
ciency be brought about by rule of the Commission ? 

Mr. Ganssy. I think we could handle it by rule if we determined 
that the public interest would not suffer. 

Mr. Sprincer. There is no Supreme Court decision or no court 
authority which contravenes what you want to do by your own rules? 

Mr. Gapssy. Not so far as I know or as far as my General Counsel 
knows. 

Mr. Sprincer. That is all, Mr. Chairman. 

Mr. Rogers of Texas. Mr. Gadsby, how much time is consumed in 
the processing of deficiency letters? 

Mr. Gapssy. I had an analysis made of the results in May 1958 and 
May 1959 both as to the issuance of the initial letter of comment, and 
as to the total elapsed time in registration. 

In May 1958, the median time for the issuance of a letter of com- 
ment was about 14 days. 

In May 1959 it was 22 days. 

The total elapsed time in registration in May 1958 was 27 days, 
That is the median time. 

In May 1959 it was 31 days. 

Does that answer your question ? 

Mr. Rocers of Texas. Mr. Gadsby, is that a statutory proceeding? 

Mr. Gapssy. No. The statute says that if there is no amendment to 
the registration statement, it will become effective 20 days from the 
date of filing. However, the filing of an amendment starts the 20-day 
period running from that time unless the Commission otherwise 
directs. 

I call your attention to the fact that no financing, I think without 
exception, is ever done without the filing of a price amendment on the 
last possible day before they want it effective. 

Consequently, theoretically that price amendment extends the time 
running another 20 days and we could act within that time. Actu- 
ally, we act immediately upon receipt of the price amendment, accel- 
erate the effective date, within 24 or 36 hours. 

Mr. Rocers of Texas. Does the processing of those deficiency let- 
ters, though, consume a great deal of time ? 

Mr. Gapssy. That is one of the statistics that I gave you. The 
processing in 1958 in May took 14 days in the median. 

; f course, 1 of them was done in 1 day, and 10 were done in 2% 
ays. 

Mr. Rocers of Texas. The thing that I was thinking about, and I 
may be wrong, is if you ceased that operation, since it is not required 
by statute, would that help you out any ? 

Mr. Gapssy. Oh, no; that is an integral part of our registration 
process: the furnishing of comments to the issuer on the registration 
statement which he has filed with us. 
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In other words, we tell the issuer, “Your registration statement is 
defective in this respect, this respect, and this respect. Please fix it 
99 


Mr. Rocers of Texas. In other words, if you just wrote him a letter 
and said, “You are deficient,” that would not be sufficient ¢ 

Mr. Gapssy. He wouldn’t have any way of knowing in what respect 
it was deficient unless we told him. 

Mr. Rogers of Texas. I know. That is what I had in mind, though. 
I saw a lawyer one time try for 2 weeks to get a lady divorced and 
he never did do it because he didn’t know the right question to ask 
and the judge would not tell him. 

Mr. Gapssy. I have seen incidents of that nature. 

Mr. Rogers of Texas. Do you think it is better to help them out and 
it expedites the situation if you help them out ? 

Mr. Gapsspy. Oh, unquestionably. 

The issuer would be at a complete loss unless we told him in what 
respect we criticized his registration statement. 

Mr. Rogers of Texas. Are not the issuers usually represented by 
pretty able counsel ? 

Mr. Gapspy. If any of these gentlemen are representing the issue, 
they are so represented, but not all people go to these counsel. 

Mr. Rocrers of Texas. Therefore, you do think it is a helpful pro- 
ceeding that ought to be continued. 

Mr. Gapssy. Oh, yes. Even these able counsel here today welcome 
the knowledge of in what respect the staff thinks that the registration 
statement is deficient, I am sure. 

Mr. Rocers of Texas. I can appreciate that. That is in the nature 
of an indirect subsidy. 

Being from a farming community, I never want to miss an op- 
portunity. Do any of the counsel have any further statement in re- 
gard to Mr. Woodside’s statement ? , 

Mr. Sueepy. Mr. Chairman. I would be interested in knowing, Mr. 
Woodside, the number of your staff that are involved in the processing 
of registration statements. 

In reading the annual report I see about 5 pages in Mr. Gadsby’s 
last report on the processing process and the balance of the report, 
some 200 pages, was on other aspects. 

Does that represent anything like the breakdown in personnel 
involved ? 

Mr. Woopsipe. The Division that handles this, the Division of 
Corporation Finance, at the pecure time I think has about 178 or 180 
people. Of that number there are about 120 or 122 professional 
people, and they are accountants, attorneys, engineers, and financial 
analysts. It is that professional staff which reviews the 1933 act state- 
ments, the proxy statements, and the various reports that are required, 
and in the course of a year they will spend approximately 54 percent 
of their time on the 1933 act work, and about 16 percent of their time 
on proxy material. 

It just happens, as you know, that most American companies have 
their financial statements on a calendar year basis. Most of them 
have their annual meetings in the spring of the year. They file their 
proxy material with the Commission anywhere from 3 weeks to 2 


~ 


months before the date of the meeting, and the Securities Act, among 
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other things, requires financial statements as of a date within 90 days 
with certain exceptions, and companies which propose to finance wil] 
very often try to work out the time of their financing so they can yge 
the yearend figures, so it just happens that in the spring of the year 
we receive something like 1,500 proxy statements and a very sizable 
number of registration statements for new financing all in the space 
of a very few months. 

Then under the 1934 act the listed companies are supposed to file 
their annual reports with the Commission within 120 days after the 
end of the fiscal year and, as I said, most of those are calendar years, 
so right after the Ist of April every year we receive a couple thousand 
reports from those companies, so the work tends to bunch up in the 
first part of the year and any figures that are presented for our 
operation which are limited to the first 5 months of the year have a 
necessary distortion in them. 

However, whereas in years past we sort of expected the experience 
ae a summer lull or a quiet fa, in the last few years that has not 

N so. 

Mr. Rogers of Texas. Thank you, Mr. Sheedy. 

Do any of the industry members have anything to say ? 

Mr. Welch? 

Mr. Wetcu. Mr. Chairman, with respect to the suggestion that the 
SEC possibly discontinue comments, I would frankly not like to see 
that. I think they are most helpful and I think it 1s a great aid to 
the investment dealers throughout the country who are selling these 
securities to the public. I believe that they have a great deal more 
confidence in the accuracy and adequacy of the prospectus when they 
realize that it has been examined and commented upon by the SEC. 
I think it is beneficial to the public that that be done. 

With respect to the workload, I think the SEC is experiencing just 
the same thing that is happening to practically all of us in the 
investment industry. 

Since last summer, the activity has been so enormous that all of us 
have had to increase our staffs, work overtime, weekends, holidays, 
and the like. 

In my own company I know in September we have increased our 
staff by 35 percent and I think we need some more. We have had to 
delegate authority to others. We have had to divide the authority 
from a few people to a few more, and I have no intention of suggest- 
ing that these ventlemen have to improve their internal operation, but 
perhaps some way of giving a few more people responsibility for 
passing upon the accuracy of the information; in other words, what I 
mean, Mr. Gadsby, is perhaps a few more assistant directors or group 
chiefs who are knowledgeable and have the experience, men who have 
to make the decision. 

Mr. Ganspy. We have such a reorganization under consideration 
at the present time. 

Mr. Wetcu. I was sure you must have. , 

Mr. Henxev. There is one question I would like to ask on this 
problem of personnel. I don’t know how many people in the Com- 
mission now are devoted to the work under the Holding Company Act. 

Mr. Gapssy. About 25 is my recollection. ; 

Mr. Henxet. Is it not true that a great many of those operati 
companies are regulated by the local commissions as well as the SEC 
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Mr. Gapssy. The operating companies, yes. 

Mr. Henxev. Is much of the workload of your people devoted now 
to financing by the operating companies? 

Mr. Gapspy. Yes, a sizable proportion of it. 

Mr. Henxew. I was wondering whether it would be possible for 
some freeing up of some of those in this work. Would it materially 
remove the efficiency of that feature ? 

Mr. Gapsspy. It would require a change in the statutes, and I 
wouldn’t like to try to change the Public Utility Holding Company 


Mr. Demmier. Might it not be possible in that area, however, 
without changing the statutes at all, to take some of the situations 
under the Public Utility Holding Company Act and under the In- 
vestment Company Act in which now there is published a finding and 
opinion with respect to a particular financing, we will say, or finding 
and opinion with respect to a particular exemption under the Invest- 
ment Company Act of types which have become well settled so that, 
instead of having two people on the staff of the corporate regulation 
division work a day on findings and opinions in a routine case, to 
have more set forms so that there would not be the necessity of going 
into these individual tailormade findings, opinions, and orders in 
some phases of Public Utility Holding Company Act work and in 
some phases of Investment Company Act work which might free up 
a couple of people there for movement over into the Corporate Regu- 
lation Division ? 

Mr. Gapssy. As far as the financing orders in the public utility 
field are concerned, if there is no request for a hearing, the findings 
and order are in skeleton form. They are not very voluminous. 
They are not even published. It is just a simple order stating the 
basic facts and the order granting the declaration. 

I don’t think that we could simplify that procedure much more 
than it is at the present time. 

So far as the Investment Company Act is concerned, we have done 
just what you suggested. We have made certain blanket exemptions 
as to certain types of operations and it is no longer necessary for the 
investment company to apply for an exemption as to certain limited 
operations, which formerly they had to. 

Mr. Rogers of Texas. Does any other member of the industry group 
care to comment ? 

Mr. Gray ? 

Mr. Gray. Mr. Chairman, Mr. Woodside in his statement mentioned 
this penalty for nonreporting. We made some comments with respect 
to that suggestion before the subcommittee of the Senate which was 
considering certain proposals for changes in the act. We suggested 
more specifics ; for example, that the penalty should be only for willful 
or knowing failure to file, that there should be a maximum dollar pen- 
alty prescribed in the act, and that the Commission should choose be- 
tween @ criminal proceeding or this civil liability proceeding, and that 
the court should be allowed, in its discretion, to remit or reduce the 
preseribed fine, and in Mr. Woodside’s statement I see that he as 
mentioned what looks like certain revisions which would permit the 
assessment by the court of a proper dollar amount. To that extent, I 


think it is helpful. 
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Mr. Rocers of Texas. Mr. Gray, do I understand you correctly tha 
there would not be both a criminal and a civil liability ? A 

Your suggestion would be that they would have to make thei 
choice ? 

Mr. Gray. The act would call for both, but the Commission would 
have to determine which course it chose to follow. 

Mr. Rocers of Texas. In other words, one would bar the other? 

Mr. Gray. That is correct, sir. 

Mr. Gapssy. If we are going to argue this statute before this sub. 
committee, we do not feel that in an aggravated case we should be pré. 
vented from throwing the book at a recalcitrant registrant, and if we 
can find a sufficiently aggravated case where we could put a fine onto 
him and throw him 1n jail too, I think we ought to have that privilege, 

Mr. Rocers of Texas. If you follow out Mr. Gray’s suggestion about 
the intent in your civil penalties, you are moving over into the criminal 
area, anyway, are you not, Mr. Gray ? 

About the only difference would be the burden of proof. 

Mr. Gapssy. The imposition of the word “willful” in there would 
put it squarely into the criminal statutes, and that is just where we 
don’t want it to be. I think he would be entitled to a jury trial in such 
a case. 

Mr. Rocers of Texas. If you construed that as being in the criminal 
area, of course the burden of proof would be much greater on the 
Government. 

Mr. Gapssy. Yes. 

Mr. Rogers of Texas. Do you have something, Mr. Farmer? 

Mr. Farmer. I have the same difficulty with H.R. 2480 that Mr. 
Gray has had. As it is now drafted, it doesn’t take any cognizance of 
the distinction that Mr. Woodside pointed out, that failure to file 
may be deliberate or due to negligence, oversight, mistake, or other 
reasons. 

Of course, often in these filings of reports it is a matter of judgment 
whether you file one. 

Further, it isn’t only companies, it is individuals that have to file, 
and it is questionable often whether you have to file. 

As 2480 is now drafted, any failure to file, willful or not willful, 
accidental or just mistaken imposes liability. The penalties mount 
up on the basis of $36,000 a year, so those of us responsible for filing 
and for advising executives whether they file, would hate to make a 
mistake. We could only say, “Well, certainly this was an oversight, 
negligence, and so forth.” But we would have to say the statute 
leaves it entirely up to the Commission as to whether or not they 
want tocollect. I don’t see much to goto a judge. 

Mr. Rocers of Texas. You think then that perhaps insofar as the 
civil penalties are concerned, they ought to be perhaps confined to the 
oun oF processing it because of late failure or some theory of that 

na? 

Mr. Farmer. I don’t know if you call this civil. 

Actually, it is far more penal in nature than your other provision 
the $10,000 fine, because this can bankrupt a corporate executive, an 
I don’t want to be responsible for it. 

Mr. Rocers of Texas. Are there any other observations ? 

Mr. Alper. 
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Mr. Auper. Mr. Rogers, if the committee and the panel are inter- 
ested, we might give consideration to looking at the broker dealer 
registr ations “and the investigatory process a few minutes. I know 
it is getting late and if the committee does not want to extend the 
discussion, T could submit this in a statement. 

Mr. Rocers of Texas. I think we ought to try to close up this after- 
noon, Mr. Alper, and we would be g lad to hear you on that particular 
feature, because those bells meant an adjournment. I know all of 
us are very busy and I would like to conclude this afternoon, so if you 
care to say anything, ae 

Mr. Avper. What I have to say won’t take very long. Asa matter 
of fact, I don’t say this with any sense of conviction that there is 
anything wrong, but I do think that this is an important area of the 
Commission’s work which this committee might be interested in. A 

at deal of the increase in the committee’s workload, as we have 
heard, is due to broker dealer problems. 

It has been my observation, and I have not had as much contact with 
this as perhaps some of the other gentlemen on this panel, not cer- 
tainly as much contact as many other members of the bar, but I think 
we have a lot of problems there because almost anybody can go into 
the brokerage business today, and that is exactly w hat is h 1appening. 

I think that it might be well to consider, and I don’t know to what 
extent the Commission has considered this, statutory changes if neces- 
sary, or at least a tightening of administrative rules if ‘possible, to 
make some pretty strong standards that one who seeks to go into the 
broker dealer business today has the qualifications and the knowledge. 

I have come across numerous situations where it is just a shame 
for the people to go into the business. Yet they have a legal right 
to do so. 

As a result of the absence of good standards for this business, which 
is really important today where the public is buying a lot of securi- 
ties, with the base of public interest in securities greatly expanding— 
I think the figures show a real broadening of that base, one in seven, 
or some sort, of the public owned secur ities—we are getting a terrible 
amount of enforcement work. The Commission has to go around 
when these people, who perhaps have no business being engaged in the 
business in the first place, don’t follow it out and do it ‘properly. 
They are experiencing a very heavy workload. So far as the broker 
dealers themselves are concerned, it is beginning to seem to me that the 
lack of standards here is almost a trap in a broad sense. These people 
get into a business and they don’t know what they are getting into. 
They follow the policies and the techniques of the automobile sales- 
men or the cigarette ads or what not, and I think this ought to be 
looked at. ‘This is the substantive part of it. 

Mr. Rocers of Texas. Who usually gets hurt? The fellow who 
goes into the business or the public ? 

Mr. Aurer. Both get hurt, because once a man in the business has 
had his license revoked, or denied, or found to be a cause, or some- 
thing, his further participation in financial activities is severely 
limited, and that is really almost an understatement. His hands 
are tied. He can go do something else. 

This really I think is getting to be of such proportions as to present 
areal public question. 
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A corrolary to that is the investigatory processes of the Commis. 
sion, and here, when I get on this ground, I must state first that J 
have not had sufficient experience with it to speak with any authority 
and I am only going to speak from hearsay, what other lawyers haye 
told me, and a few limited observations of my own. But the work 
on the broker dealer investigations is primarily in the hands of the 
field offices of the Commission and Mr. Gadsby, the Chairman, has jp. 
dicated that they have pretty much carte blanche on that, that they 
have the job to do out in the field and they are required to do it. Itjs 
done in several ways. 

One is an order of investigation which authorizes the personne] 
of the Commission to go talk to people. It is also sometimes investi- 
gations conducted in what they call the private hearing method. 

There is a lot of difference between these two methods. 

In the first method, a person is investigated for his activities in q 
brokerage business without any opportunity of knowing whom the 
Commission is talking to, what these witnesses are saying, and the first 
the broker may know about it is when he finds out he has a criminal 
reference on his hands. 

The Commission has in the past felt, and today feels, that there 
ought not to be any limitation on that process because that is in the 
nature of a grand jury investigation. 

I think perhaps before the matter got to be so widespread that. per- 
haps there was much justification of their position, and certainly I 
know how tough their problem is, and I for one don’t want to put 
any roadblocks in the way of the administrative process of the in- 
vestigation, but it seems to me that we might be at the point now, 
particularly since the courts themselves, say, in the Jencks case, have 
started a line of decision which in effect says that in a criminal pros- 
ecution a defendant is entitled to see the statements and memoranda 
in the files from which the witness testifies against him. 

If that is good law for the courts, perhaps it ought to be applied, 
and I am not saying it should, but we ought to give consideration 
as to whether or not it should not be oma to the Commission. 

In my thinking I begin to move over more closely to the fact that 
perhaps all of the Commission’s investigations should be done under 
such a method that the person being investigated knows he is being 
investigated and has an opportunity to be confronted by those who 
are testifying against him, and an opportunity to examine them and 
an opportunity to produce his own evidence, because, if he is innocent 
then you relieve him of the onus of an indictment, or even less than 
that, the problems that come from a widespread investigation. And 
I might say that it is important to the broker dealer because his repu- 
tation, once it is sullied, rightfully or wrongfully, he is a dead duck, 
and I am sure the Commission has thought about this. 

I know it must trouble them, both in terms of time and in terms 
of their conscience, and perhaps they may have something that they 
could say on it now, but I think it is an important problem. 

Mr. Roeers of Texas. Mr. Gadsby, do you care to comment on it! 

Mr. Gapssy. The original investigations of the Commission are 
ordinarily conducted under a seal of great secrecy. That is for the 
protection of the innocent for the very reason that Mr. Alper has 
said; once the rumor gets around the street that a given broker is 
being investigated by the SEC, his credit is gone. 
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Consequently, we conduct these inquiries with great care and keep 
them out of the newspapers and out of anyone’s knowledge. They 
are purely informative investigations. 1 : 

If, as a result of those informative investigations, we find that there 
jg reasonable cause to believe that the broker has violated the law, 
we then hale him into an administrative proceeding, face him with 
the charges, and allow him to cross-examine the witnesses. We put in 
all of our evidence exactly as we would in a court case, to a very 
Jarge degree, and generally he has his day in court right then and 

re. 

a knows then what he is being investigated for. He has his 
opportunity to face his accusers. He has his opportunity to put in 
his own evidence. That seems to me to be perfectly orderly and 
proper procedure. ! 

I can see great harm that would follow if we were required to make 
our preliminary investigations into an adversary proceeding and no 

to be derived from it. 

Mr. Sprincer. Is this all privately held up to this point now, Mr. 
Gadsby ? 

Mr. Gapssy. Up to the point where we start an administrative pro- 
ceeding, it isall private and the files are private. 

Mr. eerecm, Is the administrative proceeding public? 

Mr. Gapssy. The administrative proceeding in most cases is public. 
It may be private. 

Mr. Sprincer. Is that in the field office, or is that here ? 

Mr. Gapssy. It is usually conducted by the field office. 

Mr, Rocers of Texas. How long do those private investigations 
usually take ? 

Mr. Gapssy. It depends on the case. If it is a case of suspected 
manipulation, our preliminary examination may go on for months 
going through brokers’ books, going through banks, going hither and 
yon, because anyone who is indulging in market manipulation is 
usually a professional and he is trying to hide his tracks, and he is 
usually fairly skillful. We have to ce equally skillful. 

Mr. Rocrrs of Texas. Ordinarily are there leaks in those kinds of 
cases ? 

Mr. Gapssy. They don’t know what we are looking for. 

Mr. Rocers of Texas. Doesn’t it leak out through any of the banks 
or anything that John Doe’s account is being checked into? 

Mr. Gapssy. I never heard of it, strangely enough, and we have 
literally hundreds of these preliminary investigations every year. 

Mr. icon of Texas. And you never heard of a leak? 

Mr. Meexer. I think that sometimes the word that an investigation 
is being conducted certainly gets around, but that is by the very 
nature of the law enforcement process. When you start asking ques- 
tions and looking for evidence, the word is about to be communicated, 
but that is at the heart, as I see it, Mr. Chairman, of trying to de- 
termine whether the law has been violated. 

Mr. Rocers of Texas. Certainly, you have to do that. 

Mr. Mrexer. You have to do that. 

The thing you want to try to do is protect the rights, as the Chair- 
man has suggested, of the innocent, and we do try to do all we can 
to keep it private, but if someone who is interrogated by us wants to 
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call up somebody else on the telephone and say that the SEC has beep 
over to see him, i don’t see what we can do about it. 

Mr. Rogers of Texas. Of course, that is not the question. 

The question is, is it the procedure which is best ? 

I don’t think anyone doubts that if you go in and ask a man if yoy 
may see John Doe’s account and you show your card to him, there js 
some suspicion in his mind promptly that you have some reason that 
you want to see it. If you didn’t identify yourself, he certainly knows 
where you are from. 

Mr. Gapspy. That is very true and there are any number of invest. 
gations that we can conduct and nobody is supposed to know what the 
purpose of the investigation is until such time as we determine upon 
the violation that the man has committed and served notice on him 
as to what charges he has to meet. 

Mr. Auper. May I ask the Chairman a question at this point. 

As I understand it, and I am not too familiar with it, when a person 
is interrogated by the Commission, the investigators are required to 
show a copy of the order of investigation and that order of investi- 
gation sets forth what the investigation is about. 

Am I wrong in that? 

Mr. Gapssy. Yes and no. 

If it is a preliminary investigation, that is a preliminary question 
that he wants to ask, he has a perfect right to ask it even without an 
order from the Commission. If it is a docketed investigation which 
requires an order of the Commission, then if he is asked for it he 
must show his authority. 

Of course, if anyone fails to answer his question, the first thing he 
does is go to the Commission and ask for subpena powers. 

Mr. Axper. I was thinking about this. 

Suppose you have a situation where a broker is accused of making 
misrepresentations in connection with the sale of securities and the 
kind of brokers that get caught into this web are the marginal fellows 
and they are dealing also with the marginal public. They deal with 
the uninformed public to a large extent, and the SEC investigator 
goes out and gets a hold of one of these persons that has purchased 
these securities and says, “What did this broker tell you?” I say the 
thing that is bothering me, and I would like to throw out for the 
panel’s consideration, is the danger you always have in the investigator 
putting words in the mouth of the inarticulate and the person who 
doesn’t understand. 

Whether this is happening or not, I do not know. It has been told 
to me that it is happening. I have not had occasion to really get to 
the bottom of it, but what I hear is that an SEC investigators comes 
to someone or some old man who has bought some worthless securities 
or something which is not very good and says, “What did this fellow 
tell you?’ 

They don’t know and then the conversation goes on and the first 
thing you know they find themselves parroting what the investigator 
said, and then you get an affidavit. This is the guts of the case. 
This is the guts of the prosecution right there, and in view of that it 

seems to me that it might be appropriate to give consideration to 
whether or not that kind of investigation should not be done in the 
presence of the person being investigated, and I don’t think that 
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would give any greater notoriety to the proceedings than the Com- 
mission presently does. 

Though I am saying this with some force, I am not saying it with 
complete conviction, because I don’t know what the facts are and 
I do know that the Commission just has a terrible problem in trying 
to enforce this. 

Mr. Rogers of Texas. Mr. Gadsby, when you go to investigate a 
man, do you ever notify him that you are going to investigate him ? 

Mr. Gapssy. Not until such time as we are prepared to bring formal 
charges against him, no. 

If I may say so for the record, Mr. Chairman, if Mr. Alper will 
show us a case where anything has occurred such as he has described, 
we will be very happy to take it up with our investigator and fire him 
instantly. 

Mr. Rocrrs of Texas. Of course I can appreciate, I think Mr. Alper 
has probably been indulging in just an idea of a type of case that 
could arise, and of course, as you know, there has always been a lot 
of criticism among the public generally, it has been my experience, of 
Federal investigators asking questions that are very pointed and some- 
times very leading, whether they are representing the Internal Reve- 
nue Service or the SEC, or someone else. 

Mr. Gapspy. You must remember, Mr. Chairman, that all of this 
has to be proved at an administrative hearing and if our investigator 
is caught doing anything like that in the course of an administrative 
proceeding, he hears from us in no uncertain terms. 

Mr. Rocers of Texas. Of course I understand that. You are in no 
different position from a prosecuting attorney or an investigator be- 
fore a grand jury, so far as that is concerned. Until the indictment 
is returned, the fellow sometimes doesn’t know what the nature is. 

Mr. Gapssy. We are very happy not to have him know so that he 
can’t skip to Cuba. 

Mr. Rocers of Texas. What I am thinking about is that sort of thing 
tends to hurt the small operator much more than it would tend to hurt 
a large operator. 

Mr. Gapspy. We don’t care whether they are large or small. 

Mr. Rogers of Texas. I know that, but you could hurt a small oper- 
ator much greater than a large operator. 

Mr. Gapsspy. We have hurt some of the big ones pretty badly. 

Mr. Rogers of Texas. Have you given much consideration, Mr. 
Gadsby, to any other possible method of getting the information ? 

Mr. Gapspy. Processes of our investigation have been built up 
through the experience of 25 years, and we are just as much concerned 
with constitutional rights as anyone else is. 

Mr. Rocers of Texas. I am sure you are. 

Mr. Gapssy. I can think of no way that we could protect the inno- 
cent and still catch the guilty better than the paths that we are taking. 

Mr. Demmurr. Mr. Chairman, I think on this genera] subject that 
you have to bear in mind that in many cases the subject of the investi- 
gation has to do with fraud, and fraud is a little more complex than 
socking somebody in the jaw at 7 o’clock at Pennsylvania and Consti- 
tution Avenues. 

It requires the weaving together of a whole fabric that takes a long 
time to build up. That creates delay in an investigation or it creates 
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a protracted investigation which does give more time for rumors about 
the thing to seep out, but I think that is inherent in the subject matter 
and you could legislate from here to kingdom come and you would 
never be able to change the essential nature of the problem. 

Mr. Rocers of Texas. Mr. Demmier, let me say this: I am fully 
familiar with the responsibility and burden on the State, having 
served as a district attorney in fraud cases and most other cases, as far 
as that isconcerned. The only difficulty that you have in this sort ofa 
situation, which is of some concern to me, is the fact that a man could 
be investigated and be immeasurably hurt, although nothing finally 
comes out of the investigation. I mean it is a matter that gets to his 
particular livelihood and his business, and it could actually destroy 
him in that respect. 

That is the ed that concerns me about these proceedings, and I 
am just hoping that some solution to wed ees can be worked out, 

If your only premise is to just say that A is under suspicion because 
somebody said he was under suspicion, so we investigate him, and the 
only thing that we are interested in is whether A is guilty or not 
guilty, you have a very simple problem, but since vindication never 
catches up with accusation, you have a more difficult problem in this 
sort of thing I think. 

Mr. Meeker. Mr. Chairman, I might say that, like Members of 
Congress, the various offices of the Commission in its headquarters in 
Washington receive numbers of complaints about various transactions, 
Many of the investigations which are what we call preliminary in 
nature never go any further than that. 

I have reviewed recently some of the questionnaires that are used 
and sent out to shareholders in connection with preliminary investiga- 
tions, and on the basis of a review of those, the staff of the regional 
office may determine whether or not to go forward and whether to 
recommend a formal order of investigation to the Commission, but I 
see no other way of dealing with public complaints than by taking a 
look-see in the most judicious wey possible, and I have checked these 
questionnaires myself and found them quite objective. 

Naturally, nobody likes to be investigated. Nevertheless, that is the 
job that is given to us. What we have to do is to do it in a way which 
respects the rights of everybody to the utmost extent, but natuarlly 
there may be some people who will get hurt once you start an in- 
vestigation. 

Mr. Rogers of Texas. I can appreciate that very well, Mr. Meeker, 
but the thing that I am thinking about is this: 1 am just really ex- 
ploring the whole realm of this situation with the hopes that maybe 
we have not reached the point where we cannot go anywhere from 
that point, and that there may be some possible solution to it. 

I realize the difficulties on anybody’s part. I realize the need for 
protecting the innocent and certainly the need for prosecuting and 
penalizing the guilty, because that is the only way you are ever going 
to make a government of law work, but if there is some way that we 
can devise of adding to the safeguards against some epson 
a hurt, I think certainly we should bend ourselves toward that 
end. 

Mr. Auper. Mr. Chairman, I would like to emphasize the affirma- 
tive rather than negative, and I think what we have said here does 
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emphasize the importance of improving the screening process of let- 
ting these people get into the business in the first place. 

"T do feel that this might be the real or the better way of handling 
the enforcement problem. 

I must repeat what I said in the beginning: that almost anybody 
today can go into the brokerage business, either as a broker dealer 
or as a securities salesman, and I think this is the basis of the tre- 
mendous harm that the public is suffering through bad security prac- 
tices, and I think this is the basis for the tremendous job of enforce- 
ment the Commission has. 

Even as aggressive as they are trying to be, and I was talking about 
the fellow they caught, I have a feeling again that they are missing 
many more than they are catching. I know the Commission has a 
tough problem, but I think the way to do it is, perhaps, by tightening 
up the screening process of who should go into this business, and this 
may take legislation. 

Mr. Rocers of Texas. I will say it is sometimes better to let the 
parties from whom os are seeking information believe that you are 

ing to make a public award to somebody and that you will get a 
it of voluntary information that you would not get otherwise. 

Does anyone else care to be heard on this subject ? 

Mr. Demmoter. On the screening subject, I think it might be well 
to bear in mind that a number of the State blue sky laws have rather 
rigid requirements with respect to registration of brokers and dealers, 
and it may be that it would be a little hard to legislate on a country- 
wide basis, because you perhaps need something a little different in 
Wyoming or Nevada than you would in Pennsylvania or New York. 

Mr. Gapssy. I might also say that the National Association of Secu- 
rity Dealers does have a qualification test for stock salesmen, so that 
anyone who is employed by the national association has at least a 
smattering of what it is all about. 

Mr. Aurer. No one should ever get the opinion that that test is 
meaningful. I think a 10-year-old could pass it. 

Mr. Gapssy. There is something to what Mr. Alper said. 

Mr. Rocer. of Texas. The members of the committee deeply ap- 
preciate your coming up here and spending this time. I know it is 
mens on your time and we appreciate it. 

f there is no further business this afternoon, the subcommittee 
will stand adjourned. 

Mr. Browneuu. Mr. Rogers, you were kind enough to say we could 
file statements if we wish. Could you give us the date by which these 
statements should be filed ? 

Mr. Rocers of Texas. The chairman has stated that he would keep 
the hearings open a couple of weeks, so anytime within the next sev- 
eral days will be fine. 

The committee will stand adjourned until 9:30 in the morning. 

(The following material was submitted for the record :) 


AMERICAN StTocK EXcHANGE, 


New York, June 23, 1959. 
Hon. Oren Harrts, 


Chairman, Snecial Subcommittee on Legislative Oversight, 
George Washington Inn, Washington, D.C. 

Dear ConcressMAN Harris: With your permission I should like to insert in 
the record the following brief observations with reference to the panel discus- 
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sion before the Special Subcommittee on Legislative Oversight in which I par- 
ticipated on June 22. 

I concur in the statement made that the best safeguard against corrupt jp. 
fluence is the integrity of individual employees and that this cannot be legislateg 
I am firmly of the opinion, further, that the record for integrity established by 
employees of the Securities and Exchange Commission is and has been unques. 
tioned. I base this opinion on 17 years of experience with such employees ag 
such an employee myself and as a Commissioner, and upon my further expe 
rience with such employees over the past 8 years as president of a regulated 
business, the American Stock Exchange. I believe that, in the light of their 
outstanding record on this score, any legislation applicable to them, which 
might even by indirection reflect upon them, would be most unfortunate. 

So far as the operating efficiency of the Commission is concerned, I have only 
this to say. I strongly believe that what the Commission needs most at the 
present time is more funds to do the job required of it under the several statutes 
it is authorized to administer. More men are needed, particularly in the Diyi. 
sion of Corporation Finance, to meet the massive amount of detailed work that 
constantly is pressed upon them. While the Commissioners themselves are the 
best judges as to how any such additional funds should be spent, I believe that 
careful consideration should be given to the need for an additional geologist in 
that Division, to help spread the overtaxing burden on the men at present em. 
ployees in that capacity, who, highly competent though they are, cannot meet the 
demands made upon them for evpeditious review of scores of geological reports 
submitted by registrants for their examination. 

I wish, as well, to thank you and the other members of the subcommittee for 
the opportunity afforded me to sit as a member of the panel. 

Sincerely yours, 
Epwarp T. McCormick, President. 


NATIONAL ASSOCIATION OF INVESTMENT COMPANIES, 
New York, N.Y., July 8, 1959, 

Hon. WALTER ROGERS, 

Special Subcommittee on Legislative Oversight, Committee on Interstate and 
Foreign Commerce, House of Representatives, Congress of the United States, 
Washington, D.C. ; 

Dear Mr. Rocers: This letter is submitted in response to your invitation at 
the panel hearing on June 22 to submit supplementary statements. 

The members of the National Association of Investment Companies are all 
subject to the jurisdiction of the Securities and Exchange Commission, not only 
as registrants under the Investment Company Act of 1940, but also with respect 
to the shares which they issue to the public, which must be registered under the 
Securities Act of 1933. Since most open-end companies continually offer their 
shares to the public, they are continuously subject to SEC regulation with re- 
spect to both laws. 

I would stress that most investment company registrants, in their contacts 
with the Commission, are concerned with the normal operational affairs of their 
businesses. After some 25 years of experience under the Securities Act, and over 
18 years of experience under the Investment Company Act, registered investment 
companies regard Federal (and State) regulation as a normal part of their 
operating procedures. 

Persons in the investment company industry actively supported the enactment 
of the Investment Company Act because they felt it was fair and reasonable 
legislation, and because they knew that it would be honestly and conscientiously 
administered. That confidence in the integrity of the Securities and Exchange 
Commission and its staff continues today. There have been in the past, and 
there are today, many matters upon which this association and its members have 
differed with the Securities and Exchange Commission and its staff. The differ- 
ences have been in some instances technical, in many instances substantial in 
nature. They have never affected the healthy climate of mutual respect in 
which the regulation of investment companies has been carried out. 

We are somewhat concerned that, in reviewing the activities of the Securities 
and Hxchange Commission, the subcommittee may stress unduly the hearing 
procedures of the Commission and the problems relating thereto. We believe 
that it would be unfortunate indeed if, in prescribing requirements with respect 


to hearit 
staff me! 
officers 0 
other, it 
change b 
major, pl 
The 
icula 
Ie: Sect 
Act are. 
sional fa 
of the re 
as matte’ 
tial if the 
Free a! 
of regist 
Commiss' 
regulator 
the stan 
point of 
discussio 
ing of th 
We res 
tively wi 
prevent i 
hand, an 
the publi 
Re 


STATEME! 
WITH 
SIGHT | 


What leg 
precl 
whic 

Like ot 
hearing, - 

to talk e: 

istrative 

adjudicat 
of thwar 

a statute 

procedur: 

licenses, 
parte con 

ag that i 

a comple: 

the gist « 

proceedin 
involves 

applicatic 
decision { 
ber of tt 
municatic 

brought t 

nature o 

Commissi 

deciding | 

matters t 

registrati 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 529 


to hearings in terms of limitations upon exchanges between SEC Commissioners, 
taff members, and hearing examiners on the one hand and registrants, their 
nficers or employees, accountants, attorneys, and members of the public on the 
ite it was done in such fashion that it would impede free and open inter- 
aurige between Commission personnel and others with respect to the other, and 
major, phases of the Commission's activities. — male ie 

The securities industry in general, and the investment company phase o it in 

rticular, are dynamic and not static. Many of the regulatory problems under 
the Securities Act, the Securities Exchange Act, and the Investment Company 
Act are recurrent ones, as to which a background of procedure and of profes- 
gional familiarity has been developed on the part of the SEC and the members 
of the regulated industry. Other problems, however, continuously arise, often 
as matters of first impression. A continuing climate of free exchange is essen- 
tial if they are to be efficiently and expeditiously solved. wens 

Free and continuous access between Commission personnel and representativ es 
of registrants is also necessary with respect to much of the routine work of the 
Commission and its staff. Bringing a securities issue to market under proper 
regulatory surveillance is an intricate business. It would be unfortunate, from 
the standpoint of those concerned with particular issues and from the stand- 
point of the public in general, if any legislative barrier were raised to informal 
discussion with respect to such issues between those concerned with the market- 
ing of the issues and the SEC staff members who process their registrations. 

We respectfully suggest, therefore, that whatever steps may be taken legisla- 
tively with respect to hearing procedures, no barriers should be raised which will 
prevent informal interchange between Commission members and staff on the one 
hand, and representatives of registrants, proposed registrants and members of 
the public on the other. 

Respectfully yours, 
VINCENT L. BRODERICK, 
General Counsel. 


STATEMENT OF JULIAN M. MEER, ATTORNEY AT LAW, DALLAS, TEX., IN CONNECTION 
WItH THE MEETING OF HOUSE SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVER- 
SIGHT PANEL DISCUSSION CONCERNING ADMINISTRATIVE PROCESS PROBLEMS 


TOPIC I 


What legislative or administrative measures have been or should be taken to 
preclude attempts to influence Commission members or employees by means 
which do not afford a fair opportunity to interested persons? 


Like other members of the bar and industry representatives who attended the 
hearing, I feel that any type of statute which would make it a criminal offense 
to talk ex parte to an agency member, hearing officer, or employee of an admin- 
istrative agency in connection with a matter which may be the subject of 
adjudication as defined in the Administrative Procedure Act has inherent dangers 
of thwarting efficient disposition of matters by administrative agencies. Such 
a statute would require the most precise delineation of different types of agency 
procedure. It is frequently difficult to distinguish between applications for 
licenses, rulemaking, and adjudication. A broad overall prohibition against ex 
parte communication with agency members, hearing officers, or employees such 
as that in the proposed H.R. 4800 and H.R. 6774 would, I am afraid, result in 
a complete breakdown of informal communication which is in ordinary matters 
the gist of the administrative process. I think that the type of administrative 
proceeding at which H.R. 4800 and H.R. 6774 is directed is agency action which 
involves a conflict of interest among competing groups of the public, such as 
applications for radio licenses or airline permits where in effect a favorable 
decision for one applicant is an adverse decision against another applicant mem- 
ber of the public. In such cases it is certainly true that any ex parte com- 
munication with the agency officers who will make the decision which is not 
brought to the attention of the competing applicant is unfair. If, however, the 
nature of usual administrative proceedings of the Securities and Exchange 
Commission is considered, it will be found that there is rarely an instance of 
deciding between competing members of the public. One of the most adversary 
matters that the SEC handles—proceedings to determine whether to revoke the 
registration of a broker or dealer under the Securities Exchange Act—can fre- 













530 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 





quently be expedited to the benefit of both the public and the registrant ig ex 
parte discussions are held. It is believed that there is already adequate powers 
in the courts and administrative procedure if properly followed to prevent Over 
the long run the misuse of ex parte presentation of matters to administrative 
agencies. For example, in the Sangamon Valley Television case, the courts were 
able to take corrective action by ordinary judicial process. 

Also like the other administrative law practitioners present, I feel that the 
matter is best taken care of by amendment of agency rules of practice with 
emphasis that any ex parte communications with a hearing officer or an age 
member which may have a bearing on the decision should be placed in the record 
of the proceeding. Here the disclosure principle, as in some of the fundamenta] 
SEC statutes, is, in my opinion, the safest course. I fear that the adoption of a 
bill such as H.R. 4800 would result in counsel for applicants and employees of an 
agency being so afraid to talk to each other that every administrative matter 
will become a long, drawnout, formal proceeding. 

I also believe that any general legislation which attempted to apply to all 
agencies alike as does H.R. 4800 even though it is done by separate amendments 
to the respective underlying statutes is inappropriate, and should be adopted for 
a particular agency only after an exhaustive study of the types of administra. 
tive proceedings held by that agency. I think that a detailed examination of the 
types of hearings held by the Securities and Exchange Commission would reveal 
practically no type of cases in which ex parte communication presents any great 
danger of abuse. 

TOPIO II 
Role of hearing examiners 

It is my view that the Administrative Procedure Act in its present form, if 
supplemented by agency rules of practice which follow the spirit and intent of 
the act, is adequate to cause the improvement of agency procedures. It is further 
my view that the SEO should be encouraged to place more responsibility on 
hearing officers and to adopt the practice of making the hearing officer’s decision 
an initial decision rather than a recommended decision. Such a procedure would 
necessitate a continuing improvement in the ability of hearing officers which the 
suggested higher grades of classification would encourage. Thought might also 
be given to making the Opinion Writing Office available to work directly with 
the hearing officers in formulating the initial decision. 


TOPIC III 


The role of the Commissioners and their immediate staffs 


With respect to the topic discussed by Chairman Gadsby, I concur in his recom- 
mendation against a procedure which would require that the individual Com- 
missioners take the responsibility for drafting decisions. I think it is apparent 
as a practical matter that the basic draftsmanship has to be done by subordinates 
whether it is an independent opinion’ writing office as is now used by the 
Commission or whether it is by legal assistants assigned to individual Commis- 
sioners. As I suggested under topic II, consideration might be given to adopting 
a procedure of assigning cases to the Opinion Writing Office at the time the 
hearing is completed before the hearing officer so that the hearing officer might 
receive assistance in the actual drafting of initial decision from the staff of 
the Opinion Writing Office. 

TOPIC IV 
Efficiency of the Commission 


I also concur, as a lawyer whose administrative practice is predominantly 
that of preparing and presenting to the SEC registration statements under the 
Securities Act, in the general consensus of opinion of those who appeared on 
the panel that the staff of the Securities and Exchange Commission is due 
public recognition for the expeditious and excellent administration that has 
characterized the processing of registration statements under the Securities 
Act of 1933 by the Division of Corporation Finance. The SEC is presently 
caught in the pressure occasioned by a well-warranted need for economy in 
Government as opposed to the role that public finance is playing in the present 
dynamic growth in the economy, resulting in a tremendously increased work- 
load. In no other field of the economy is prompt and efficient action so necessary. 
One possible partial solution is the making available to the SEC as a supple 
mental appropriation in addition to its ordinary appropriation the registration 
fees to be used for the purpose of increasing the staff of the Division of Corpora- 
tion Finance. 
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One statutory problem which is receiving attention of the organized bar is 
the immense amount of power the need for an order granting acceleration of 
the effective date of the registration statement in almost every financing gives 
to the Commission to insist on changes which may not be warranted under 
the disclosure principle. While I have no fixed views on the matter at present, 
] think serious consideration should be given to a revision in the statutory 

ure to the effect that any amendment filed more than 15 days after the 
registration statement is initially filed shall become effective in 7 days, with 
wer in the Commission to issue a summary order delaying the effective date 
an additional 10 days if it has reason to believe the registration statement con- 
tains material misstatements or omits materially important matters. 


SECURITIES AND ExCHANGE COMMISSION, 
Washington, D.C., August 10, 1959. 
W. LISHMAN, 
Chief Counsel of Subcommittee, House Subcommittee on Legislative Oversight, 
George Washington Inn, Washington, D.C. 


Dear Mr. LisHMAN: You will recall that I appeared on the panel discussion 
as hearing examiner for the Securities and Exchange Commission in connec- 
tion with the presentation on June 22, 1959, of information regarding the opera- 
tions of that agency. 

In response to your memorandum of July 8, 1959, and in an attempt to assist 
you in your undertaking to assemble “* * * useful data * * * to formulate 
practicable legislative or administrative remedies * * *.” I am forwarding here 
with three separate groups of information. 

First, information in the form of two charts. Chart I deals with the 16 
eases referred to by me in my presentation of June 22 and handled by me from 
September 1957 to June 1959 in which recommended decisions were prepared 
and indicating that in 9 cases no exceptions were filed by either side to my 
recommendations and conclusions. Chart II sets forth the timelags applicable 
to the various procedural steps in the processing of these matters. This second 
chart indicates that in these 16 cases the period of time required by the staff 
and the parties to prepare requests for findings of fact and conclusions of law 
and briefs has ranged from 1 month to in excess of 8 months, with an average 
of 3% months (the Commission’s rules of practice allow 10 days); the hear- 
ing examiner has required, in most cases, less than 15 days and in no case as 
much as 40 days to prepare and file his recommended decision; and the Opin- 
ion Writing Division (in the 14 cases decided to date) has required from 1% 
months to 6144 months, with an average of 444 months. I wish to emphasize 
that these are not selected cases but embrace the entire number of recommended 
decisions prepared by me during the period of 18 months examined. I have no 
reason to believe these statistics are not typical if a longer sample were to be 
used. 

Second, since my appearance before the subcommittee there has been an inter- 
esting development which should be of interest to the subcommittee. You will 
recall I urged the committee to explore with the Commission the feasibility of 
instituting the initial decision technique at the Commission. On July 22, 1959, 
the Commission adopted and published its findings and opinion in George Wales 
Allen et al. This opinion adopted in significant and substantial part the rec- 
ommended decision of the hearing examiner. In connection with this action 
the Commission stated, inter alia, “* * * After an independent review of the 
record and the recommended decision, as to which no exceptions have been 
filed * * *.” This statement implies that the Commission, despite the Admin- 
istrative Procedure Act, the U.S. Supreme Court decision in Universal Camera 
v. National Labor Relations Board (340 U.S. 474 (1951) ), and very particularly 
In the Matter of the United Corporation et al. (249 F. 2d 168 (C.C.A. 3, 1957) ), 
in which the Commission was criticized for ignoring a recommended decision 
of one of its hearing examiners, still does not recognize that the recommended 
decision is part of the record in the proceeding. This is of great significance 
to the litigant. If the initial decision were to be used there could then be no 
confusion on this point. 

Third, an elaboration of the very unsatisfactory salary status of the hear 
ing examiners at SEC. 
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I trust that these enclosures will be of some material assistance to the wor 
of the subcommittee. 
Yours very truly, 
Rosert N. HIS.Lop, 


Hearing Examiner, 
Cuarr I 


History of cases in which Hislop prepared recommended decisions (Sept. 30 » 1957, 
to June 1, 1959) 
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Name of case 


W. & M. Oil 
Nev-Tah Oil ‘ 
Woodland Oil & Gas 
Eureka Co 

Kyger & Co 

Bliedung 


Profile Mines 
Intermountain Petroleum 


Shelly Roberts--__-- 
Mon-O-Co. Oil Corp... 


Ross Natale Barengo 
Inspiration Lead Co 
Peoples Securities 
W. T. Anderson 
George W. Allen 
Total, 16 cases; 9 ‘“‘no 
exceptions”. 





Results 


No exceptions. 

Exceptions both sides—oral argument. 

Exceptions by staff—no exceptions by respondent, 
No — 


Exceptions by staff—no exceptions by respondent—on} 
argument. 

No exceptions. 

Exceptions by respondent and by staff. 

Exceptions by respondent. 

No exceptions. 

Exceptions by staff—none by respondent. 


No exceptions. 
Do. 


Exceptions by respondent—oral argument. 
No ete. 
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UNSATISFACTORY SALARY STATUS OF HEARING EXAMINERS AT SECURITIES snp 
ExCHANGE COMMISSION 


At the present time the Securities and Exchange Commission has three per. 
manent hearing examiners and one hearing examiner on loan from a sister 
agency. The three permanent hearing examiners are classified in grade GS-14 
The hearing examiner on loan has been on loan continuously for more than 3 
years, and during that entire time has been classified in grade GS-15. The 
assignment of cases to all four hearing examiners has been on a rotation basis ag 
far as practicable. 

Of the six so-called independent agencies, the Securities and Exchange Commis. 
sion is the only Commission having no hearing examiners permanently classified 
in grade GS-15. The only other agencies having any hearing examiners in grade 
14 of the so-called big six independent agencies are ICC and CAB. 

Because of the complex nature of the work of the Commission generally, the 
Civil Service Commission has heretofore granted the Commission’s request for 
several supergrades, that is, grades GS-16 through GS-18, to be assigned to 
various positions, other than hearing examiner positions in the agency. The 
Securities and Exchange Commission at the present time has as many supergrade 
positions proportionately to the size of the agency as any of the other big six 
regulatory agencies. 

Considering the fact that over the years the Commission has developed a 
technique whereby only the more controversial and complex cases are handled by 
hearings, it necessarily follows that the work of the hearing examiners embraces 
the most complex and involved of all the controversial matters dealt with by 
the Commission. 

In October 1957 the Commission as a group voted to undertake to have civil 
service reclassify the hearing examiners at SEC into grade GS-15. The efforts 
of the Commission and the hearing examiners to effectuate this reclassification 
have met with no success at the Civil Service Commission. 


(Thereupon, at 4:55 p.m., the committee recessed, to reconvene at 
9 :30 a.m., Tuesday, June 23, 1959.) 

(Nore.—The panel discussion relating to the Federal Trade Com- 
mission was held on June 26, 1959. In order to print that discussion 
before the General Roundup Discussions held on June 23 and 24, 1959, 
Federal Trade Commission discussions follow at this point.) 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 
(Federal Trade Commission) 


FRIDAY, JUNE 26, 1959 


House or REPRESENTATIVES, 
SpEcIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 


Washington, D.C. 

The special subcommittee met at 1:30 p.m., pursuant to notice, in 
room 1334, House Office Building, Hon. Oren Harris, chairman, 
presiding. ve 
Present: Representatives Harris (presiding), Springer, and De- 
vine. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Beverly M. Coleman, subcommittee attorney; Herman Clay Beasley, 
subcommittee clerk ; and Jack Marshall Stark, minority counsel. 

The Cuarmman. The committee will come to order. 

Gentlemen, we would like you to take your places that we have tried 
to arrange for you. 

Chairman Kintner of the Federal Trade Commission and gentlemen 
of the panel, I want to extend a cordial welcome to you gentlemen of 
this final session of the panel wherein we are having a discussion on 
the regulatory procedures as outlined in four broad general topics. 

We have heretofore stated the purpose of these panel discussions, 
and I am sure you are familiar with it. At this time I call attention 
to the fact that I have previously offered for the record a list of the 
names and addresses of all of the panelists who, in response to the 
invitation of the Special Subcommittee on Legislative Oversight, will 
attend and participate in our discussion meetings. This list, together 
with the “Revised Outline of Proposed Panel Discussion,” containing 
a schedule of the meetings, which was sent to each of the panelists, will 
be reproduced at the end of the printed record for ready reference 


M That wi eae 
at will again explain the purpose as was outlined at the initial 
meeting Monday a week ago. 
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MEMBERS OF THE PANEL 


FEDERAL TRADE COMMISSION REPRESENTATIVES: EARL W. KInt. 
NER, CHAIRMAN; HARRY A. BABCOCK, EXECUTIVE DIRECTOR. 
EVERETT F. HAYCRAFT, DIRECTOR, HEARING EXAMINERS, 
JOSEPH E. SHEEHY, DIRECTOR, BUREAU OF LITIGATION 

PRACTICING ATTORNEYS: RAYMOND R. DICKEY, FREDERICK y. 
ROWE, AND HARRY L. SHNIDERMAN, ALL OF WASHINGTON, Dc. 

INDUSTRY REPRESENTATIVE: ROBERT R. MacIVER, PITTSBURGH 
PLATE GLASS CO., PITTSBURGH, PA. 


Mr. Kintner. Mr. Chairman, we are well aware of your problems 
in this connection and more than glad to accommodate ourselves to 
your schedules and needs. 

You have mentioned Mr. Callaway, and I could not let this op. 
portunity pass to say for the record that Joseph Callaway was one 
of the most able and one of the most outstanding employees the Fed- 
eral Trade Commission ever had. He was outstanding as a trial 
lawyer and he was outstanding as a hearing examiner, and to my 
mind exemplified the type of people that the administrative process 
must have in these hearing examiner jobs in order to insure the fair- 
ness and due process necessary in that connection. 

The Cuatrman. Thank you very much. 

Mr. Kintner. Mr. Chairman, I want also to express my apprecia- 
tion to Mr. Lishman and the members of your staff who have con- 
sulted with us and at all times advised us of what you expected with 
respect to these hearings, your objectives and your procedures, and 
that has been most helpful to us in preparing for this hearing here 
today. 

It is a pleasure to be here. I say this with some feeling on behalf 
of my colleagues at the Federal Trade Commission. 

The Cuamman. Thank you very much, Mr. Kintner, for those 
remarks. 

I personally appreciate your sentiments expressed regarding Mr. 
Callaway. I had known him most of my life. I had something to 
do with his coming to Washington when he first went to work at the 
Federal Trade Commission as a member of the General Counsel's 
staff. 

I think to start with we had better have an identification of the 
panel. You have already identified yourself, Mr. Chairman, Mr. 
Earl Kintner, Chairman of the Federal Trade Commission, and we 
might start to your right and then back to your left and let each one 
identify himself for the record. 

Mr. Kinrner. Very well, we will do so. 

Mr. Bascocx. My name is Harry A. Babcock. I am the Execu- 
tive Director of the Federal Trade Commission. 

Mr. Maclver. My name is Robert R. MacIver. I am assistant 
counsel of the Pittsburgh Plate Glass Co. 

Mr. Haycrarr. My name is Everett F. Haycraft. I am Director 
of Hearing Examiners at the Federal Trade Commission. 

The CuarMan. Thank you. 
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Mr. Sueeny. Joseph E. Sheehy, Director, Bureau of Litigation, 
Federal Trade Commission. 

Mr. Dickey. My name is Raymond R. Dickey, and I am a partner 
in the law firm in Washington, D.C. of Danzansky & Dickey. 

The CHarrman. What is your address, Mr. Dickey ? 

Mr. Dickey. 1406 G Street NW., Washington, D.C. 

The Cuairman. Thank you very much. 

Mr. Rowe. My name is Frederick M. Rowe. I am a member of 
the law firm of Kirkland, Ellis, Hudson, Chaffetz & Masters, here 
in Washington, D.C., and with offices also in Chicago, Ill. 

The Cuamman. Thank you, sir. 

Mr. SuniperMAN. My name is Harry L. Shniderman. I am a 
member of the law firm of Covington & Burling, 701 Union Trust 
Building, Washington, D.C. 

The CuHarrMan. I believe Mr. Smith Brookhart was unable to be 
with us today. 

We usually have the procedure to start with whereby we have a 
paper which is presented on topic I. 

believe, Mr. Babcock, you have a presentation which you will 
open up the discussion with. 

Mr. Pascock. Mr. Chairman and members of the committee, that 


proposal No. 1 in the outline points up the subject to which my paper 
isaddressed. I think I should read it: 


What legislative or administrative measures have been or should be taken to 
preclude attempts to influence Commission members or employees by means 
which do not afford a full opportunity to interested persons materially affected 
by the Commission action to present their case and at the same time preserve the 
necessary access by the Commission to information from the public, the regulated 


industry, and others. 

In the discussion of this topic, I think it is important that I point 
out at the outset some of the differences between the responsibilities 
assigned to our agency and those assigned to some of the other inde- 
Seadent agencies who will be appearing before you. 

First, we have no licensing responsibility. 

This means that we do not have the problem raised by the competi- 
tion among two or more applicants for the opportunity to do business. 

Second, we have no responsibility for rate regulation. 

We, therefore, are not confronted by a choice between a utility’s 
petition for higher rates and its customers’ case in opposition. 

Third, with certain limited exceptions, principally those assigned to 
the other regulatory agencies who will be appearing before you, our 
activities run the gamut of American industry. For this reason, with 
the possible exception of a few of the larger corporations who may 
have many recurrent problems of interest to us, our contacts with the 
various corporations subject to our regulation tend to be irregular and 
not continuous. 

These differences, in my opinion, are significant. 

Our relations with regulated industries or companies are not inti- 
mate. Our action rarely means life or death to a particular operation. 
Any effect that our action may have on the profit of any corporation is 
‘indirect rather than direct. 


Our hearings, or, as we call them, formal cases, follow one definite 
pattern, 
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If the Commission has reason to believe that one of the laws assigned 
to it for enforcement has been violated, it issues a complaint charg 
violation of the law. If the respondent or respondents consent to an 
order or if a violation is proved, an order requiring it or them to cease 
and desist from such violation is issued. 

The cases are assigned originally for trial to one of our hearing 
examiners who, at the completion of the hearings and after receipt of 
proposed findings from Government counsel and from the respon ent, 
issues an initial decision and recommended order. Included in this 
decision are the reasons therefor. : 

Thereafter, any party to the proceeding aggrieved by this initia] 
decision may appeal to the Commission with an opportunity to present 
briefs and oral argument is afforded to each side. In any event, by 
statute the Commission is called on to review every initial decision 
before it is adopted. Bos ; He 

In any appeal case, the Commission writes an opinion giving the 
reasons for the position which it takes. 

Our Commission is powerless to issue any order to cease and desist 
against any corporation without following this procedure. _ 

I take it, therefore, that’ the question for me is what legislative or 
administrative measures are in effect or should be adopted to prevent 
influence which would prevent a fair hearing in a case of this type 
and which at the same time would preserve the Commission’s access 
to the public, the regulated industries and others. 

Basically, by statute and Commission rules of practice, which to 
some extent codify the statutes, respondents in Commission cases are 
afforded a fair and full opportunity to present their cases. They are 
notified by complaint of the charges against them. They have an 
opportunity to answer. They have a full opportunity to cross-exam- 
ine all witnesses appearing against them and have an opportunity to 
present evidence in their behalf. They are entitled to submit pro- 
posed findings and arguments and are entitled to appeal to the Com- 
mission. 

The question here, as I take it, is concerned with any efforts by 
others to interfere with the working of this procedure. 

For years there have been claims that under this procedure the 
agency acted both as prosecutor and as judge. This situation resulted 
in the passage of the Administrative Procedure Act in 1946. The 

act and our rules of practice embodying its letter and its spirit, I 
believe, have effectively divorced these two functions in the Com- 
mission. Paragraph 2.14(c) of our rules provides as follows: 

Trial examiners shall perform no duties inconsistent with their duties and 
responsibilities as such. Save to the extent required for the disposition of ex 
parte matters as authorized by law, no trial examiner shall consult any person 


or party as to any fact in issue unless upon notice and opportunity for all parties 
to participate. 


Paragraph (d) contains the following: 


Trial examiners shall not be responsible to, or subject to the supervision or 
direction of, any officer, employee, or agent engaged in the performance of 
investigative or prosecuting functions for the Commission. 

Likewise, the Commission in its adjudicative function is divorced 
from its prosecutive staff. This is stated in rule 225(b), the text in 
the original document was taken from 3.28, which provides in part: 
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No official, employee, or agent engaged in the performance of investigative 
rosecuting functions for the Commission and no party respondent or his 
* . or counsel in any adjudicative proceeding shall, in that or a factually 
elated proceeding. participate or advise ex parte in any decision of the hearing 
examiner or of the Commission therein. 
It is my impression that hearing examiners and Commission alike 
have scrupulously complied with the intent and the letter of these 
rules and I have no suggestion for legislation or for administrative 
changes in these areas. : OF 

There remains the question of ex parte communication by a third 

rson to a Commissioner or one of the hearing examiners during 
the course of trial. The Administrative Procedure Act (sec. 5c) 
provides that: 

Save to the extent required for the disposition of ex parte matters as au- 
thorized by law, no such officer shall consult any person or party on any fact 
in issue unless upon notice and opportunity for all parties to participate. * * * 

Administratively within the Commission it is my understanding 
that the general practice has been to refer such communications to 
members of the staff not participating in the adjudicative function 
for answer. It is not necessary that these communications be made 
informally and ex parte. Our Rules of Practice (sec. 3.11) provide 
for voluntary intervention on a formal basis and amicus curiae briefs 
have been permitted under this rule. 

This situation arising in relation to intercession of this nature was 
considered in your panel discussion of last November in relation to 
topic IV: “How Can Improper Pressure Be Dealt With?” Let me 
hasten to say that I do not regard all such communications as “pres- 
sure.” Much of it arises from a lack of comprehension of the nature 
of our quasi-judicial proceedings or from ignorance of the status of 
the proceedings. For this reason, I am dubious as to the merit of the 
proposed legislation discussed on page 86 of your report making any 
such communication a criminal offense. In my opinion, the action is 
not deserving of so drastic a penalty. 

This is not to say that in some instances penalties are not proper. 
There is a law against bribery or detenipaed bribery. The Commis- 
sion’s rules provide that it may suspend or disbar attorneys practicing 
before it. ‘The bases are not listed, but presumably misconduct of 
this nature would be one basis. 

The code of ethics for independent agencies adopted by congres- 
sional resolution and that of the Commission for its employees pro- 
scribe substantial gifts, et cetera, resulting in obligating the recip- 
ient to the giver. In these codes and in the bribery statutes, there has 
been recognition of the fact that the circumstances surrounding the 
communication affect its significance. 

It is my impression that this must be the case for our agency at 
least. Our cases often have broad economic impact. They are much 
publicized. There will always be, I presume, innocent as well as im- 
proper communication, and I can find no justification for penalizing 
the innocent. 

_It was also suggested at your panel discussion that the communica- 
tions be made a matter of public record along with the answer thereto. 
This may be a practical answer although I am not prepared at this 
time to endorse it. The suggestion contemplated an opportunity to 
all interested persons to reply to all such communications and that 
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such communications would be ignored in deciding the case. Alread 
as I have indicated, the Administrative Procedure Act precludes con. 

sideration of the communication. As I see it, the opportunity to ap. 

swer but prolongs the proceeding. ee 9.4 

It is my impression that no further legislative or administratiyg 
measures are needed to preclude attempts to influence Commission 
members or employees by means which do not afford a fair opportu. 
nity to interested persons materially affected by Commission action 
to present their case. At the same time, it is my opinion that neces. 
sary access is had by the Commission to information needed to do its 
job. 

That is the end of my prepared statement, sir. 

The Cuarrman. Thank you very much, Mr. Babcock. 

I wonder if I might at this time give opportunity for any of the 
panel to comment or ask questions. 

We usually throw these things open to a very free and frank 
discussion. 

If anyone would like to take on this statement or comment about 
this particular topic, he may do so now. 

Mr. Dickey. Mr. Chairman. 

The Cuartrman. Mr. Dickey. 

Mr. Dicxry. Being one of those who rushes in where angels fear 
to tread, I will lead off here. 

First, may I say it is a pleasure to be here in this type of hearing. 
I have been in other types of hearings, not before this committee, 
that have not always been so pleasant. 

I would say that there is one problem in this question of ex parte 
communication with the Commission or individual Commissioners, 

Whether it can be solved by the legislative process, I do not know, 
We happen to represent a number of people in the food industry and 
we are constantly picking up the food trade press and seeing where 
one of the Commissioners or several of them are in attendance at 
trade association conventions where they make pronouncements which 
seem to me, and I am speaking only as an individual, to be prejudging 
cases which may well be before them as to the theory of the case; that 
is, as to the legal theory which is involved in the case. I am sure that 
these gentlemen are subject to constant pressures also both pro and 
con by trade associations in the bringing of complaints in the first 
instance and in pushing the cases in the second instance. 

It seems to me that this type of communication which is perfectly 
open, and there is nothing sub rosa about it, nevertheless is a type of 
pressure which in a judicial or quasi-judicial body is somewhat 
unseemly. 

I realize that Chairman Kintner and his associates have an obli- 
gation to the field which is an obligation of both judicial and eco- 
nomic function, but it is a little difficult for those of us who are 
representing respondents before the Commission to have a charge 
brought and then to read a statement by a Commissioner or one-of 
the Commission’s staff—but particularly by the Commissioners, since 
they are to make an ultimate administrative determination—that such 
and such a practice is going to be deemed illegal by the Commission, 
before you have had your chance to try the case. i 

That is one comment I would like to make with regard; to this 
question of ex parte Communication. ; 
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Mr. Sprincer. May I ask a question ? 

The CHARMAN. Mr. Springer. 

Mr. Srrincer. Mr. Dickey, this same problem arose before another 
Commission which we were hearing in the last few days and the 
answer Of the Chairman was to point out one example of that. 

Can you tell me of one specific example where a Commissioner or 
member of a staff has said something in so many words and is in 
effect prejudging # 

Mr. Dickey. I cannot at this time but, if the committee will in- 
dulge me for 3 or 4 days, I am reasonably certain I can point out 
such an example. 

Mr. Sprrncer. That is all, Mr. Chairman. 

Mr. Bascockx. Mr. Chairman. 

The Cuarrman. Mr. Babcock. 

Mr. Bascock. May I point out that I construe the topic as bearing 
only on individual adjudicative proceedings. A speech made by a 
Commissioner, although I appreciate Mr. Dickey’s point that it may 
bear on a case that he has, is certainly not very closely related to it. 

Mr. Krntrner. Mr. Chairman. 

The Cuarrman. Chairman Kintner. 

Mr. Kinrner. As a recent member of the Federal Trade Commis- 
sion, I suppose that I should more appropriately make response to Mr. 
Dickey’s comment. 

I have the impression, from my 6 years as General Counsel and 5 
previous years as a member of the staff in other capacities, that such 
pronouncements of the individual Federal Trade Commissioners 
which might be subject to criticism have been relatively rare. It may 
be that Mr. Dickey can produce an instance of some statement that 
a Commissioner made which was perhaps not in the best of taste or 
may be indicative of his line of thinking. If so, I will say to you, sir, 
that I think that the instances have been very rare. 

I do think this: that the Federal Trade Commissioners are very 
conscious of the existence of the problem which Mr. Dickey recog- 
nizes and I recognize it, too, as a problem, and they, to my personal 
knowledge, give a lot of thought to what they might appropriately 
say before a trade association or other trade group. 

1 have had the members of the Commission consult me at various 
times with respect to even the appropriateness of appearing before a 
trade group and accepting a speaking assignment because there might 
be even a possibility that criticism of their prejudging pending cases 
might arise. 

can say that with respect to my four colleagues, each of them has 
consulted me in such instances. 

If they have caught one of them off base, I think it is a matter on 
which I have not been consulted. 

I would be very much surprised if I was consulted on it because I 
am as conscious as Mr. Dickey is of that possibility, and I can only 
say that so far as my future tenure as a member of the Commission is 
concerned, I will examine these speaking engagements with a magni- 
fying glass, and, secondly, examine very closely what I say when I do 
accept such an engagement because we must above all keep the ad- 
judicative part of our work pure and clean and in the adjudicatory 
process only. 
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The Crarrman. Do you have rulemaking procedures necessary tg 
your work, Mr. Chairman ? 

Mr. Kinrner. We have been assigned certain rulemaking pursuant 
to specific statutes passed by the Congress. The latest was the fabrics 
labeling bill and before that the wool and fur labeling, flammable 
fabrics labeling, and the fur products. 

The Cuarrman. I have in mind the kind of rulemaking where there 
are adversary proceedings. 

Mr. Kintner. No, sir; with the possible exception of the quantit 
limit case, and the courts ruled against us on the procedures in that 
instance. 

Mr. Dickey. Does not the Commission establish its rules of pro. 
cedure ? 

Mr. Kintner. That is correct. 

Mr. Dickey. I think that is what the chairman had in mind. 

Am I incorrect, Mr. Chairman? Did you not have in mind the 
rules of procedure in the adjudicative process? 

The CuarrmaNn. Rules of procedure which would be used, of course, 
in the adjudicative proceeding. I had in mind the type of rulemaking 
that would be adversary in nature and decisional on particular cases, 

Mr. KintNer. We do not face that problem, Mr. Chatrendt except 
in this one instance that I mentioned. 

The Cuarrman. Mr. Shniderman. 

Mr. SHnwerRMAN. May I add a couple of comments? 

I certainly hope that nothing that is said here today will give any 
members of the Federal Trade Denathinion or members of its staff any 
inhibitions about expressing their views as to the meaning of the 
statutes that they administer because, as a practitioner, I have always 
in the past found such statements exceedingly helpful. 

There is an old saying about what we lawyers may think the act 
means may be interesting but what those who administer the act think 
is highly significant. 

We have a problem of trying to avoid violation and advising our 
clients as to how to avoid violation. It is not just a question of how 
to win a particular case that is before the Commission. 

Any indications in advance of how the Commission’s thinking is go- 
~ - pre pen areas of administration have always been exceedingly 

elpful. 
am not trying to prejudge “_ particular factual situation that 
may have given rise to a particular problem but just as a general 
proposition I do want to say that. 

Going back to the overall problem of ex parte communication, the 
suggestion has been made that perhaps it would be a practical answer 
to require any ex parte communications to be made part of the record, 
but Mr. Babcock was not quite ready as yet to endorse that approach. 

I personally feel that any disclosure of that sort would be highly de- 
sirable. Corrective legislation might be helpful, but the ublie dis- 


closure of such communications is the most direct and expeditious way 
of discouraging such ex parte communications from being made. 
The ex parte communications would not be made in the first place 
if there was not some feeling that some advantage would be derived 
from their secrecy. 
An unqualified rule requiring publication will in many instances un- 
doubtedly prevent the communications from being made. An answer 
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could be permitted by a party to the proceeding where that seemed re- 
uired and that would not really result in any delay in the disposition 
of the case. 

I don’t know whether there is any substantial volume of such 
communications which are addressed to the Commission and to the 
hearing examiners in adversary proceedings. I would be a little sur- 

rised in the case of the Federal Trade Commission to find that the 
volume of these communications is large. I have no way of knowing, 
but the adoption of such a rule of public disclosure is permitted, ir- 
respective of whether the volume is large or small, because to each 
respondent the importance of the administrative procedure and the 
fairness of it is gaged by what happens to him and not to a statistical 
analysis of the ee of cases in which some outside pressures 
might be brought to bear, and the importance to the public which 
requires a proper disposition of all administrative proceedings with- 
out any taint of eee: 

A rule of public disclosures would undoubtedly lessen the pressure 
on both the legislative and the executive branches of the Government 
to in some fashion intervene with the adjudicatory officials and so 
there would be many benefits that would flow in that direction as well. 

The CuarrMan. Do you have a so-called code of ethics? 

Mr. Bascock. Yes. 

The CuHarrman. Do we have it in our files? 

Mr. Bascock. I think you do. 

Mr. Kintner. You do, Mr. Chairman. 

The CuarrMan. It was put in the record last year; yes. We are 
trying to be sure we get all this information. 

Mr. Bascock. Mr. Shniderman, when you speak of an ex parte 
communication, maybe we are not thinking about the same thing. 

Will you give me a good example of what you have in mind when 
you speak of ex parte communications? 

Mr. SHNIDERMAN. I mean any sort of a letter that would be written 
by anyone to a hearing examiner or to a member of the Commission 
in an adversary proceeding, commenting upon it, suggesting how it 
ought to be disposed of, or something of that sort. 

fr. Bascock. You spoke of volume. 

Say we issue a complaint against a certain corporation. Let’s 
take a simple case, false and misleading advertisements, alleging that 
they employed certain misrepresentations. As soon as that becomes 
a matter of public notice, we might get a considerable number of 
letters saying, “I have been victimized by this same practice by this 
same company”, on a date certain and by a salesman whose name is 
given. 

Would you consider that to be an ex parte communication ? 

Mr. SuniperMAn. You used the word “we.” 

Mr. Baxscock. That is addressed to the Federal Trade Commission. 

Mr. Suniwerman. If that doesn’t come to the attention of a mem- 
ber of the Commission or to a hearing examiner, then it is not a 
communication to a party who is going to determine the outcome of 
thecase. If this matter is referred to the attorney in charge of prose- 
cuting the case, there would be no problem presented. That is the 
kind of thing that is absolutely necessary. ere is no occasion for 
putting it on the record. 
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Mr. Bascock. Constructively, of course, it does come to the Com. 
mission’s attention because it will be delivered to the secretary. H 
in turn, however, will never show it tothe Commission. He will refer 
it to the trial attorney in charge of the case. He may want to use 
that communicant as a witness. 

Mr, SHNIDERMAN. You say constructively. 

I think we are dealing with the realities. If this goes to the attor. 
ney who is in charge of prosecuting the complaint referred to him by 
the secretary, then it is not a communication which has come to the 
attention of one of the persons who is to adjudicate a pending 
proceeding. 

If it is addressed to the hearing examiner or is addressed to Mr, 
Kintner and it comes across his desk, then that is another matter, 

Mr. Kinrner. I can say if it is addressed to me and concerns an 
adjudicative case, I don’t see it. The secretary screens my mail and 
sends it to the appropriate parties. 

We are very conscious of that problem. We try not only to adhere 
to the letter, but also to the spirit of the Administrative Procedure Act, 
and I think we do a pretty good job of it, Mr. Shniderman, as you un- 
doubtedly would concede. 

Mr. SuntmerMan. Yes, I would. 

I think you would at the same time concede that if someone called 
the hearing examiner about a case, this matter ought to be put on 
record. 

Mr. Kintner. You do raise an important point; if our director of 
hearing examiners could respond, I think it might be helpful. 

The Cuarrman. We would be glad to hear from him. 

Mr. Haycrarr. The practice in our organization is if such a letter 
should come in, it will be immediately referred to the trial attorney in 
charge of the case without even indicating the answer. 

Usually the secretary of the hearing examiner handles it without 
even reference to the hearing examiner. Sometimes it might get 
through to him. If it did, he would immediately route it to the right 
place. 

I can assure you that no attention would be paid to it. 

The CuHarrman. Mr. Maclver, would you like to take a crack at this? 

Mr. Maclver. Sir, while I am here as a representative of a company 
that. is subject to regulation by the Federal Trade Commission, I must 
admit that I am a neophyte on this side of the table. Until recently 
I was on the staff of the Federal Trade Commission and prior to 
March I was Assistant Director of the Bureau of Litigation, so my 
views on this come to a great extent from that of an insider. 

I have watched these problems actually work in the Commission and 
I certainly endorse everything that has been said by Mr. Kintner and 
Mr. Haycraft. 

Whenever an outside letter of this type comes to a member of the 
Commission or to a hearing examiner, it is immediately referred over 
to members of the trial staff. I don’t think there is any real problem 
here. 

The CuHarmman. Mr. Rowe. 

Mr. Rowe. Mr. Chairman, I would like to revert to some of the 
earlier comments and just add a note to those before proceeding to 
what is the current topic of discussion. 
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I would like to join Mr. Shniderman’s remarks as to the educational 
function of the Federal Trade Commission as a part of the adminis- 
trative process. jf 

Certainly all of us would agree that if a Federal Trade Commis- 
sioner went out and said the XYZ company is guilty of violating the 
Robinson-Patman Act before a complaint had been issued or the case 
had been tried, we would consider that a very unfair method of 

rocedure. 

On the other hand, as members of the antitrust bar who advise our 
clients, it is essential, and informative, and beneficial really from our 
viewpoint if the Federal Trade Commission and its staff goes out 
and enlightens the public and the industries on what its current 
attitude on the law in general is. So I certainly would feel it would 
be a great loss to us who tilt with the Federal Trade Commission, and 
to our clients, if they felt that they should muzzle their expressions 
on what the legal situation in a general broad area is. 

Secondly, on the subject matter of ex parte communications, I think 
it is crucial that we recognize the difference between the Federal 
Trade Commission and some of the other agencies which have ap- 

red before this committee. 

The Federal Trade Commission is essentially a policing agency. 
The other agencies which have been here are regulatory agencies. 

Mr. Babcock’s statement points that out. 

I think the consequences of that distinction are very important. In 
the case of a regulatory agency, what we are concerned with is a 
fairness of procedure which insures that a particular private person 
enjoys no favoritism as compared with another private person in 
getting a license or getting some other benefit or getting protection 
from the Commission. 

When we talk about fairness before the Federal Trade Commission 
as a policing agency, it is that the defendant enjoys due process of 
law before being judged by the agency, and so ex parte communica- 
tions before the Federal Trade Commission to me mean essentially 
the protection of the defendant in having the Commission pass on his 
case before some other submission has been made to the Commission 
before he has argued his case, and the Federal Trade Commission 
staff, to my mind, is the segment which we must look to if we want to 
preclude ex parte communications and not third parties. 

It is the staff which should not communicate with the Commission 
rather than any competing party with the respondent who has a case 
before the Commission. 

Mr. Kintner. Mr. Chairman, if I might underscore what Mr. Rowe 
has said with respect to the Commission’s educational function, I 
would appreciate the opportunity. 

The Cuarrman. Yes. 

Mr. Kinrner. I have been one whose role during the past 6 years 
has been somewhat critical in the matter of leading the Commission 
toward discharging what I think are very important educational re- 

nsibilities, educational responsibilities toward the public, toward 

e bar practicing before the Commission, toward the press, toward 
the businesses which we regulate. 

_Ithink we owe to all these segments of the public as much informa- 
tion as we can concerning what we have done, what the law requires, 
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what our policies are, what our procedures are, and to me this is all- 
important in properly performing the function which the Congress 
assigned to us. 

During the past 6 years, Mr. Chairman, I estimate that I have made 
over 120 speeches before various groups, bar groups, business grou 
educational groups, and others, and many of the members of the staff 
and the five Commissioners, while not quite so active, have done their 
part in this program. In my honest judgment, Mr. Chairman, it 
constitutes some of the best work that we have done in the public 
interest, and I certainly hope it continues and so far as I am concerned 
as the Chairman, so long as I am Chairman I will urge its continuanee, 

The Cuarrman. In other words, as I understand then, Mr. Kintner, 
you feel that your responsibility and your duty is to meet with groups, 
and trade associations, and so forth for the purpose of informing 
them—you call it an educational saleteeab-sliaaianll Ol, as some of the 
other Commissions which have been before us claim, that it is neces- 
sary for them to have contact with the industry that they regulate 
in order to become informed about the problems of the industry, 

I assume yours is just the reverse. You do not necessarily need to 
associate with the groups who come within your jurisdiction for the 
purpose of becoming informed about your industry, but for the pur- 
pose of informing them what the situation is. 

Mr. Kintner. That is primarily so, although we do secure from 
attendance at bar symposia and trade meetings the general viewpoint 
of these trade groups. We can add to that fund of information by 
reading the trade press, which we do, and by listening to individuals 
who come to us expressing the problems of the industry. 

Mr. Dickey. Mr. Chairman, I don’t desire to unduly prolong this, 
but I would like to say this one thing: 

I fully recognize the problem that a commission of this kind has, 
as my colleagues, Mr. Shniderman and Mr. Rowe, set forth, and as 
Chairman Kintner has set forth so ably. 

I guess what I am saying is that as far as I would be concerned, 
for members of the staff of the Commission who are not the adjudi- 
cators in the final analysis to discuss what they feel to be logical 
extensions of the regulatory authority and the power of the Com- 
mission and its enforcement of the statutes which is given to it to 
enforce, then you are forewarned. 

You understand as a lawyer for an interest that may be brought 
before the Commission what the staff feels are the rules or extension 
of judicial decision and of administrative decision. 

I am a little bit worried about the possibility of an extension simply 
by the enunciation of a philosophy of the Commission itself. 
recognize it is a difficult area of decision, but I still feel that we get 
into an extremely difficult half-world area here between wanting to 
be informed and not wanting to be told in advance of what we have 
done for a number of years or what our clients have done for a num- 
ber of years is suddenly going to be determined to be illegal. 

I recognize, Chairman Kintner, the problem you have, but I think 
as a trial lawyer, which I essentially am, that there has to be some 
recognition given to us. We also advise clients, as do Mr. Shnider- 
man and Mr. Rowe, but it is awfully difficult to go before a commis- 
sion on a new theory of law when one of the commissioners or more 
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have indicated pretty definitely what their feelings are about it from 
q standpoint of economics, and you are enforcing economic law. __ 

Mr. Kintner. We perhaps solve that problem to a great extent if 
we stick to what has happened. 

Mr. Dickey. | agree with you. 

Mr. Kintner. Rather than what will happen. 

I think that President Wilson, who had much to say about the re- 
sponsibilities of the Federal Trade Commission to educate the busi- 
nessman as to the requirements of the law, had in mind education 
along the line of the precedents established by the Commission and 
the courts, and I feel that we meet Mr. Dickey’s objections in great 

art if we will, to the greatest extent possible, stick to what has hap- 
pened in the past, what is established precedent established through 
our cases which are no longer on appeal or —— the court decisions. 

Mr. Dickey. And if a member of the staff desires to comment at 
a meeting as to what he thinks a logical extension of that doctrine 
may perhaps be, that is not the Commission speaking. That is an ad- 
yocate. I agree with that. 

Mr. Kintner. That is correct. 

The Cuarrman. May a Commissioner individually express policy 
matters of the Commission ? 

Mr. Kinrner. Yes, sir, he can express his view of what the policy 
is. He has that privilege as a member of the Commission but, here 
again, the members of the Commission have, to my knowledge, been 
very careful only to discuss well-enunciated policies, enunciated 
through our decision and court decisions and to stay away from com- 
ment which might be subject of criticism. 

The whole staff, for that matter tries to follow that procedure. 
Our staff speeches are cleared through the Executive Director and the 
Chairman in final instances and in the first instance through their 
supervisors. 

I will not say that mistakes have not occurred but I will say that 
I think they have been rare and we will try to avoid them as much as 
possible in the future. 

The Cuamrman. Mr. Sheehy, would you like to comment about 
this subject ? 

Mr. Sureny. Mr. Chairman, as head of the Bureau of Litigation, 
this really is not a very serious problem with me because when we 
get these cases they are formal cases and our job is to support that 
complaint. I have expressed my views, always identifying them 
clearly as my personal views and not as views of the Commission or 
necessarily those that are adopted by the Commission. I have ex- 
pressed those views many times before various bar associations par- 
ticularly, and at times may have been wrong. Those have always 
been my personal views as to the state of the law that we are work- 
ing with and my beliefs as to any extensions that may be coming up 
as an outgrowth of the decisions that we have. 

The Cuatrman. Mr. Rowe, do you have something else? 

Mr. Rowr. If I may say so, we are always much happier to know 
what Mr. Sheehy is thinking than not to know what Mr. Sheehy is 
thinking and the more he can expound his thoughts the happier we 
are, 


Mr. Dickey. I think all of us would echo that, sir. 
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The Cuarrman. All right, gentlemen. Suppose we pass on to the 
second topic, then. 
Mr. Haycraft, I think you have a statement on this subject. 


Mr. Haycrart. I have been asked to discuss three things: (1) The | 


role of hearing examiners; (2) present strength and weaknesses. 


(3) what legislative measures should be taken to increase their stature | 


and effectiveness. 

At the Federal Trade Commission the role of the hearing examiner 
has changed substantially since the passage of the Administratiyg 
Procedure Act in 1946. 

I might say in passing that I first served as a hearing examiner 
in the first year I was with the Commission in 1918. I am speaking 
there from experience. 

At the present time he has the duty of conducting formal heari 
growing out of complaints issued by the Commission. Under the 
present procedure at the time the complaint is issued, it is assigned 
by the Director to a hearing examiner in rotation insofar as prae- 
ticable in conformance with the provisions of the Administratiyg 
Procedure Act. From that time until he issues his initial decision, 


the hearing examiner is in full charge of the case and rules on all | 

interlocutory motions, requests for extensions of time within which | 
. . . . | 

to answer, requests to change the date of the initial hearing, requests 


for pretrial conferences, and such similar matter, et cetera, and with 
minor exceptions there is no appeal from his rulings. In the course 
of the conduct of the trial, the hearing examiner issues subpen 
both ad testificandum and duces tecum. All proposed settlements and 
stipulations, admission or consent answers are passed upon by the 
hearing examiner before they are submited to the Commission which 
is done by making them the basis of the initial decision. 

Ordinarily, after answers have been filed and issues fixed, hearings 
are held, either on the date fixed in the complaint or on other dates 
pursuant to agreement, over which the hearing examiner presides, rul- 
ing upon proffers of evidence, stipulations, motions, et cetera, made 
during the hearings in much the same manner as a judge in a trial 
court. At the conclusion of the taking of testimony, proposed findings 
are filed with the hearing examiner by counsel in support of the com- 
plaint and counsel for the respondent and in some instances oral argu- 
ments are held where the examiner believes it is necessary. Thereafter, 
he prepares and issues his initial decision which becomes the decision of 
the Commission 30 days after service thereof upon the parties unless, 
prior thereto, an appeal is perfected or the Commission stays the 
effective date of the decision or issues an order placing the case on its 
own docket for review. 

At the Federal Trade Commission, the hearing examiners, except 
in matters of administration, are completely independent and are not 
subject to review or supervision by anyone or to interference or pres 
sure from either the Commission or outsiders. 

In addition to the Federal Trade Commission Act, under which most 
of the Commission cases arise and which embraces unfair methods of 
competition and unfair or deceptive acts or practices in comme 
the Commission has concurrent jurisdiction with the Department 
Justice over the Clayton Act, including the Robinson-Patman Ac 
amendment and the recent amendment of section 7 with respect to 
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mergers. It also has a number of other laws to enforce involving the 
false and misleading advertising of wool products and fur products, 
able fabrics and, most recently, textile products. It will thus 
pe seen that the hearing examiners at the Federal Trade Commission 
must have broad experience in trial work in order to efficiently handle 
such a wide variety of cases, some of which involve extremely difficult 
uestions of law and fact, such as the antitrust cases, including Clayton 
et merger cases and conspiracies in restraint of trade to fix prices, 
boycott competitors, et cetera. Many of these antitrust cases involve 
exiremely complex economic and accounting questions and require as 
jong as 3 or 4 years to try and result in records consisting of 10 to 
30,000 pages of testimony and thousands of exhibits. In such cases 
the respondents are usually represented by experienced and able 
counsel pitted against Government counsel. It is not uncommon for 
asingle Government lawyer, or possibly two, to be opposed by a battery 
of as many as 10 or 15 lawyers representing respondents. 

It will be seen, therefore, that lawyers who have had many years’ 
experience in the trial of important cases are needed to act as hearing 
examiners in the trial of such cases. 

One of the problems is the recruitment and maintenance of a staff 
of qualified hearing examiners due to the present method employed by 
the Civil Service Commission and the low salary status maintained. 
One of the reasons for this situation is the failure of the Civil Service 
Commission to correctly evaluate the position of hearing examiner 
when compared with other similar positions in the Government serv- 
ice. At the present time it is impossible for any individual hearing 
examiner or group of hearing examiners to get a higher rating than 
GS-15 which carries with it a salary range of $12,770 to $13,970. 
The position of hearing examiner has been frequently likened to that 
of commissioner of the U.S. Court of Claims. I am confident that 
any comparison in the degree of difficulty of the cases heard by such 
commissioners and those heard by Federal Trade Commission hearing 
examiners would not reflect unfavorably against the latter. Yet these 
commissioners are paid an annual salary of $19,000. Significantly, 
their function is limited to that of finding the facts only for the court, 
whereas examiners of this agency also determine the applicable legal 
principles and the provisions of the order to be issued and in most 
cases the initial decision of the hearing examiner becomes the decision 
of the Commission, either without change or with slight modification. 
Numerous attempts have been made by the hearing examiners and the 
agency as well to convince the Civil Service Commission that the hear- 
ing examiner position should be given a higher rating but up to the 
present time the Commission has refused to do so. The latest refusal 
was in February 1959. 

In view of my experience with the Civil Service Commission, I have 
come to the conclusion that the only way to take care of the predica- 
ment of the hearing examiners will be by legislation. My attention 
has been directed to a pending bill, Senate 600, which was introduced 
by Senator Hennings and Senator Wiley and which has been referred 
tothe Committee on the Judiciary. This bill is a revision of one that 
was introduced in the 85th session, Senate 932, and its purpose is: 


To establish an Office of Federal Administrative Practice; to provide for the 
‘pointment and administration of a corps of hearing commissioners; to provide 
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for admission to and control of practice; to establish a legal career service fo; 
improvement of legal services in Government; and for other purposes, 


| 
i 


What I have to say now is not necessarily the view of the Commis. | 


sion, but my own. While I am not prepared to endorse all of the 
various provisions of the bill relating to hearing examiners. _I belieyg 
it is a step in the right direction and one which I hope will receiye 
serious consideration, not only by the Judiciary Committee of the 
Senate but also by the Judiciary Committee of the House. It is my 
opinion that the Civil Service Commission is not equipped at the 
present time to properly carry out its duties under section 11 of the 
Administrative Procedure Act and that those duties should be ag. 
signed to a separate agency such as suggested in S. 600 which will be an 
independent agency in the executive branch of the Government. This 
office should be made up of men of long years of legal experience who 


are capable of evaluating the work of hearing examiners in the various | 


agencies. Such an office should be given authority to fix and adjust 
the salaries of the hearing examiners commensurate with their duties 
in the respective agencies without reference to Civil Service and to 


recruit lawyers of high caliber and ability to serve as hearing exam. | 


iners who would be made available to the different agencies as vacan- 
cies occur or as the workload of the hearing examiners increases, 

The Cuarrman. Thank you, Mr. Haycraft. 

Mr. Kintner. Mr. Chairman. 

The Cuarrman. Mr. Kintner. 

Mr. Kintner. This will be somewhat unusual, I realize, but I 
wish to take the opportunity here for the record of supporting what 
Mr. Haycraft has said with respect to needed hearing examiner 
reform. 

Now, the position I take is contrary to the position of the majority 
of my colleagues on the Federal Trade Commission. However, it is 
wholly consistent with the position I took as the chairman of the 
Hearing Examiners’ Committee of the President’s Conference on 
Administrative Procedure which made an exhaustive study of this 
whole problem and came up, at least my half of the committee came 
up with, about this same proposal which is now the subject of pend- 
ing legislation. At the time the Federal Trade Commission formu- 
lated its views on this matter, I was in opposition to those views, did 
everything I could to persuade the members of the Commission to 
my point of view, did not succeed, and reserved my position with 
the hearty consent of each and every one of them; and I now find 
myself a member of the Commission and its head and still holding 
to the same position. 

The CuarrMan. Very well. 

Mr. Dickey. Mr. Chairman, as a practicing attorney, it is quite 
obvious to me that these gentlemen are hearing examiners, as Mr. 
Haycraft has said, in the most complex sort of cases. When they 
get into a Clayton Act or a Robinson-Patman case, I think he mini- 
mizes rather than maximizes the complexity when he talks about 
30,000 pages and thousands of exhibits and I would say that is true 
in most cases rather than a few cases before the Commission. They 
do have a very difficult problem. 

I certainly am like everybody else, in that I am in favor of economy 
when it does not affect me or the people that I represent but, having 
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appeared before the Commission for a good many years, it certainly 
gems to me that anything that can be done to recognize the proper 
status of the hearing examiner as in fact what he is, a judge of very 
complex legal and economic problems in the initial instance with the 
Commission sitting almost as a court of appeal, anything that this 
committee or Congress itself could do to strengthen the position of 
hearing examiners, give them the type of salary and the type of tenure 
which they should have, would be very desirable. 

I think the suggestion that the commissioners of the Court of 
Claims make $19,000 a year should be some indication of what the 
yalue of a good hearing examiner is and I would certainly echo the 
sentiments expressed by Mr. Haycraft. 

Mr. Rowe. I would like to agree wholeheartedly with what has been 
said in a chorus of praise of hearing examiners from Mr. Haycraft, 
Chairman Kintner, and Mr. Dickey. Beyond this panel, I feel quite 
sure that it is a widespread if not universal consensus that the hear- 
ing examiner’s function has been one of the outstanding successes of 
the administrative process, and for that reason anything that en- 
hances the status of hearing examiners is something that I know 
would find widespread acclaim by the practitioners who practice be- 
fore the Federal Trade Commission. 

After all, whether it is by tradition, sense of justice, or what not, 
a litigant always feels that he is getting a fair trial, that he is getting 
an honest judgment on his case when he feels that his case is being 
considered by a judge rather than by some faceless bureaucracy or 
some monolithic institution, and it 1s the hearing examiner in the 
Federal Trade Commission who, to us, has come to exemplify that 
place in the Commission where the judicial function is most closely 
approximated. 

Apart from the question of salary, I think it is a matter of status 
of the examiner which could be furthered by this committee. Of 
course, salary is obviously a very important consideration but I per- 
sonally have never been able to understand how hearing examiners at 
the Federal Trade Commission, who handle a vast volume of work, 
have been able to do this singlehanded without the assistance of a law 
clerk. I do not know what the reason or what the explanation is, but 
just as every judge, from district judge on up to Supreme Court Jus- 
tice, is accustomed really to the legal assistance of a law clerk, I think 
the hearing examiners of the Federal Trade Commission, if it is at all 
possible, should have that assistance, too. 

Mr. Haycrarr. I might answer that by saying we would be very 
happy to have it. We have asked for it numerous times but I suppose 
that economy is the answer. 

Mr. Kinrner. I might say, Mr. Chairman, that one of the first 
things I did after I became Chairman, and I have not been Chairman 
very long, was to inquire into the needs of the hearing examiners in 
order to make this work more efficient. I have this matter under ad- 
visement and as an early matter to discuss with our executive director, 
Mr. Babcock. Mr. Babcock and I in recent days have been spending a 
lot of our time interviewing applicants for hearing examiner posi- 
tions. I gave that first priority after I became Chairman, even above 
the selection of my successor as General Counsel. 
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The Cuarrman. How can you, under the present procedure, inter. 
view applicants other than those that are on the list submitted by the 
Civil Service Commission ? 

Mr. Kinrner. We interviewed those on the Civil Service Commis. 
sion register who are applicants and consider themselves to be high 
on the list of the Civil Service Commission and therefore within the 
range of possible certification to us if we ask to have a place declared 
vacant, 

Also there is a procedure under which the examiners may transfer 
from one agency to another and therefore can be reached without 
reference to the Civil Service Commission list. 

Many examiners do desire to take on additional or new work. There 
is a considerable amount, as I understand it, of transfer between 
agencies. This is particularly true of the Federal Trade Commission 
because it is regarded, I understand, as a very desirable place for an 
examiner to work and we have many from other agencies who desire 
to come with us. 

Mr. Lisuman. May L ask a question ? 

The Cuarrkman. Mr. Lishman. 

Mr. Lisoman. Chairman Kintner, do you feel that the weight of 
almost finality given to the hearing examiners of the Federal Trade 
Commission is conducive to the efficiency of the Commission and con- 
ducive to the elimination of ex parte communications which occur in 
some other agencies where there are intermediate review procedures 
and things of that kind ? 

Mr. Kinrner. I most certainly do. We have given our hearing 
examiners a limit second to none in the Federal service. I feel that 
this has been healthy, it has been productive of better tried cases, more 
equitably tried cases, and definitely in the public interest. 

The Cuarrman. Mr. Shniderman. 

Mr. SHNiweRMAN. May I add a comment ? 

First of all, I want to join with the other members of the panel 
in stating my feeling that the present pay structure is not adequate to 
attract and keep the caliber of men that is needed for hearing exami- 
ners at the Federal Trade Commission. A grade of GS-18, such as is 
papers in some of the current bills before the Congress, is well war- 
ranted. 

I might also add, although this may seem like a picayunish point by 
comparison, that the present travel allowance of $12 per day is a con- 
stant irritant to Government representatives who must, by the nature 
of their work, travel for substantial periods of time. 

Federal Trade Commission hearing examiners unlike those in some 
other agencies, hold hearings throughout the country primarily for the 
accommodation of witnesses who otherwise would have to journey to 
Washington. However, there is no accommodation made for the hear- 
ing examiners who must try to live on $12 a day or else use their own 
financial resources in doing the work of the U.S. Government. 

Since there is a natural tendency to lose as little as possible in such 
traveling, there is a degree of scrimping, living in third-rate hotels, 
and encountering other major and minor inconveniences that hardly 
produce a ae atmosphere for the hearing examiner on the road to 
continue to produce good quality work. 

While this problem of travel allowances is not confined to the hear- 
ing examiner, at least in the case of the Federal Trade Commission 
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this is one particular employee who is constantly on the go so that the 
problem is oo acute, and I do not think it is alleviated even by a pay 
paise. I still feel he should not be required to pay out of his own pocket 
for doing the work of the U.S. Government. 

I likewise feel, along with Mr. Kintner, that the creation of an Of- 
fice of Federal Administrative Practice along the lines of the sug- 
gestion in H.R. 7092 would be highly desirable. The flexibility in par- 
ticular that would result in the assignment of hearing examiners and 
the improvement in recruitment and other practices should help to 
strengthen the hearing examiner corps. | 

Now, there is another aspect of this problem, however, that has 
been commented upon. That is that the FTC hearing examiners have 
achieved a liberal measure of independence. Now, as a general matter, 
that is highly desirable. This goes in part to your question, Mr. Lish- 
man. The Commission does afford the examiners a broad degree of 
discretion in the procedures they utilize in the conduct of hearings. 
However, there are areas where this very freedom produces weak- 
nesses within the hearing examiner system and it is my belief that in 
certain respects the Federal Trade Commission has relinquished its 
supervisory function so that certain essentials of the hearing process 
will vary without rhyme or reason depending on the lottery by which 
the hearing examiner is assigned to a particular case. 

Now, the most striking example of this is with respect to this cur- 
rent growing controversy at the FTC as to how far es practice 
should go. Now, pretrial at the FTC is of a very embryo nature and 
in most cases it is of little value. However, in some instances, to take 
an example, counsel on both sides, both counsel for the Commission 
and counsel for the respondents, have arrived at an agreement 
as to exchange of information, exchange of names of witnesses, and 
before a particular series of hearings are held the names of witnesses 
are furnished by the party planning to call the witnesses, so that the 
other interested side can properly prepare in advance for cross- 
examination and can interview these witnesses if that is thought 
desirable. 

Now, while this voluntary arrangement is perfectly acceptable to 
the Commission, the issue before the Commission was subsequently 
focused in terms of whether the hearing examiner would require such a 
pretrial disclosure in the absence of agreement by the parties. 

Now, some examiners ruled that they would require such disclosure. 
Others stated categorically that they would not. 

The practice of the particular examiner did not, to any discernible 
degree, turn upon the peculiar circumstances of the case. It was just 
a flat rule of practice adopted by the particular examiner. 

Now, appeals were taken to the Commission in some of these cases 
and the Commission held that it would simply leave the decision to the 
individual examiner although really the cases were indistinguishable. 

Now, it should be appreciated that this sort of pretrial disclosure is 
of the utmost importance. It is not a trivial matter and, while I believe 
that fair administrative practice requires the Commission to order 
such disclosure, it seems to me beyond question that there is absolutely 
no logical basis for having the practice differ depending upon the 
examiner conducting the hearing. Various examiners have delivered 
eloquent opinions supporting the disclosure or the nondisclosure, the 
position which they happen to favor. 

4525359 36 
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Now the matter is ripe for a uniform Commission rule which would 
well allow a departure by the examiner if on the facts of a particular 
case a contrary policy might seem desirable. But the Commission 
really does not strengthen the position of the hearing examiner by 
simply failing in its function of giving direction to the overall opera- 
tion of the hearing procedure. 

It seems to me that this is an area that at least I would commend 
to the Commission for serious consideration. 

Mr. Kintner. Mr. Chairman, I might say that one of the problems 
mentioned by Mr. Shniderman is currently involved in a ruling which 
the Commission is now formulating in a particular case and, while 
there is difference of opinion, I am hopeful that the decision in this 
particular matter will be of guidance both to the staff of the Com- 
mission and to outside counsel. 

It is true that the facts in individual cases may cause, or its posture 
in the trial stage may cause, some variance in the rulings of examiners 
handling these diverse questions, but it is also true that the Commis- 
sion does have a responsibility to hand down, insofar as it can, policy 
guidance to the examiners in the conduct of these cases and this the 
Commission firmly intends to do, as I think the following months will 
develop. 

Secondly, I should say that we have cooperated with the committees 
of the Congress and with bar groups on studies of our rules of practice 
and the means whereby those rules may be improved. 

For example, tomorrow I and other senior members of the staff of 
the Trade Commission will be meeting with a study subcommittee of 
the antitrust section of the American Bar Association, which for some 
months has been studying various proposals looking toward the im- 
provement in the Commission’s rules of practice. We have readily 
made available to this subcommittee of the American Bar Association 
the services of our staff. 

We have sat around the table with this subcommittee candidly and 
frankly discussing this problem of procedure, and I am hopeful that 
out of this particular study will come some helpful suggestions which 
the Commission may eventually adopt. 

Mr. Dickey. Mr. Chairman, without waving any rights may we 
defer some discussion on this by the panel members until topic I is 
developed, because it also seems properly to fall within the next 
topic as well as this one? 

The CHarMan. Yes. 

I wonder if Mr. Maclver would have anything to say ? 

Mr. MaclIver. I would like to make this statement if I might, Mr. 
Chairman : In my opinion, I believe the most important problem before 
all administrative agencies, including the Federal Trade Commission, 
is the length of time that it takes to dispose of litigation. 

There is always criticism, particularly the long protracted case. 
To put this problem in its proper perspective, it should be realized that 
over 93 percent of the Commission’s cases are tried very promptly. 
Seventy-five percent of them are settled with broad consent orders and 
most of the rest of them are disposed of within a year and a half, 
which is expeditious by judicial standards. 

It is the remaining 5 or 10 cases that cause the trouble. Unfortu- 
nately, however, these cases are usually the most important ones. 
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Usually they have matters involving broad economic questions of 
t importance to the business community. 

In connection with Mr. Shniderman’s and Mr. Kintner’s remarks, I 
think that much can be done in this field by the Commission’s super- 
vision, if that is the proper word, of the hearing examiners. 

Apparently the Commission has come to the conclusion that it is 
almost improper for them to advise the hearing examiners on any 
matters of procedure. Cases will be pending for decision after the 
final papers have been filed for a year without a decision. Sometimes 
6 to 8 months are allowed for the filing of proposed findings. 

Matters of this type, it seems to me, are extremely serious. Much 
of it may be due to the fact that the hearing examiner staff is 
overworked. 

As we observed today, I believe two of the hearing examiners of 
the Commission have passed on within the last few weeks and the 
remaining staff members of the hearing examiner staff are greatly 
overworked. Anything that could be done to increase the number of 
hearing examiners or the amount of assistance they could be given 
in the form of clerical help would be helpful, but also I believe it 
would be a good idea if the Commission would consider the possibility 
of indicating to its staff the wisdom of expediting certain of these 
important cases to make sure that they do not hang fire too long in 
the decisional process. 

The Cuarrman. I guess that adds up to the fact that the hearing 
examiners are overworked and underpaid. 

Mr. Maclver. Yes, sir. 

The Cuarrman. Mr. Lishman has some questions that he would like 
to raise at this time. 

Mr. Lisuman. Mr. Chairman, is it correct that the practice of the 
Federal Trade Commission is that it is left to the discretion of the 
hearing examiner as to whether a pretrial conference will be held ? 

Mr. Kinrner. Yes, sir; that is correct, although if the parties agree 
to such conference, I have never known an examiner to disallow it, 
and in many instances our examiners do as a matter of normal pro- 
cedure explore the possibility of holding a pretrial conference and 
the settlement of some of the issues prior to trial. 

Mr. Haycraft could respond perhaps more directly to that question. 

Mr. Haycrarr. I would say that the hearing examiners do en- 
courage the holding of pretrial conferences. 

The Administrative Procedure Act does not give him power or 
authority to require it except in the case of an agreement between 
counsel whereas the Commission’s own rules say that he does have 
that power, but there is an old saying, you can lead a horse to water 
but you can’t make him drink, and that is true in a case of that kind. 

If both parties are not in agreement that something can be accom- 
plished by such a pretrial conference, anything that the hearing exam- 
iner may do to compel them to come together usually is futile. There 
must be some attempt on the part of both parties to carry out the pur- 
pose and intention of a pretrial conference. 

Mr. Lisuman. What powers does the hearing examiner have to 
overcome the recalcitrance of some of the parties before him after 
they once agree to a pretrial conference? 
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Mr. Haycrarr. I don’t think he has any power until the matter 
comes to a hearing. 

In a pretrial conference he is controlled entirely by the Adminis. 
trative Procedure Act. When he sits in a formal hearing, then he does 
have some power from that time on as to the conduct of the trial. He 
can hold pretrial conferences and it is contemplated, of course, that 
at these pretrial conferences certain agreements will be made which 
the hearing examiner may follow and endorse in the formal pro- 
ceeding when it begins. 

However, actually, the hearing examiner is only functioning in an 
advisory capacity, you might say, prior to the time that he opens 
the formal hearing. 

Incidentally, I want to be careful right now, because there is before 
the Commission right at this minute an appeal taken where a hearin 
examiner attempted to enter an order requiring the Commission’s 
counsel to do certain things and the Commission counsel felt that he 
was unable under the rules of the Commission to comply with that 
order, and now the matter is before the Commission, nk YP don't want 
to express an opinion one way or the other on that. 

Certainly the hearing examiner, before he starts his formal] proceed- 
ing, is only in an advisory capacity in my judgment. 

Mr. Kintner. I may or may not agree with Mr. Haycraft’s under- 
lying conclusion. 

My reason for not expressing my judgment is that there is a matter 
before the Commission at this time. 

Mr. Lisuman. Is it correct under existing statutes that the hearing 
examiner, in the conduct of the pretrial conference, does not have 
powers analogous to that of the district court in the same situation? 

Mr. Haycrarr. That is in the hands of the Commission. That isa 
question we don’t know yet. 

Mr. Lisuman. I asked whether under the existing statute that is 
true { 

Mr. Kintner. As a general proposition that is true, Mr. Lishman. 

Mr. LagHMAM. He does not have the power analogous to the district 
courts ¢ 

I have in mind a recent speech I heard by Judge Kaufman and I 
just wondered when he was advocating the use of pretrial conference 

y administrative agencies whether he had taken into recognition that 
existing statutes do not permit the hearing examiner to have the same 
authority that the trial judge might have. 

Mr. Kinrner. The authority of the hearing examiner is not com- 
pletely analogous to that of a district judge. It is a question just the 
extent to which he does possess authority akin to that of a district 
judge, and I apprehend that as far as the Federal Trade Commission 
is concerned pending and future decisions will perhaps lay this out in 
more detail. 

Mr. Lisuman. I have one or two more questions, if I may. 

Is it correct your rule 3.25 permits the settlement of a complaint 
by a cease and desist order at any point in the proceeding? 

Mr. Haycrart. Yes. 

Mr. Lisoman. Does the rule further allow the hearing examiner 
to either accept or reject such settlement agreement ? 

Mr. Hayorarr. Yes. 
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Mr. LisumMAn. On what ground does the hearing examiner make a 
determination to accept or reject the settlement agreement ? 

Mr. Haycrarr. Public interest primarily. 

Mr. Lisuman. He has had no hearing. 

Mr. Haycrarr. He may not have had a hearing, but he can tell in 
his judgment whether or not it is within the general policy of the 
Federal Trade Commission in handling cases of that kind to make 
such a settlement. 

For instance, to give you an illustration, you might have a fraud 
pure and simple that the Commission had decided so many times that 
this particular practice was one that they frowned upon and should 
not be allowed to be settled in that way; in other words, in the opinion 
of the hearing examiner. 

Mr. LisuMan. Isn’t there a further provision of the rule in 3.25 
that states in effect that the hearing examiner is permitted to consider 
only the complaint and the agreement in determining whether to ac- 
cept or reject ? 

fr. Haycrarr. No. 

Mr. LisumAn. That is not correct ? 

Mr. Hayrcrart. That is not correct. That provision is that the rec- 
ord shall consist of those things when it goes to the Commission. 

Mr. Kintner. He considers the matter within the framework of 
the pleadings, Mr. Lishman. That is the boundary. 

Mr. LisuMan. It is left to the discretion of the hearing examiner 
to implement the policies laid down by the Commission ? 

Mr. Haycrart. Yes,surely. That is what he is there for. 

Mr. KintNEr. Subject to the Commission review. 

Mr. Haycrarr. There is one particular feature of that that you 
haven’t touched upon, but it may further explain the situation there. 

When the hearing examiner has rejected a proposed settlement, it 
takes both counsel to get it to the Commission on an appeal. In other 
words, it must be one that they agree upon should be appealed. 

Mr. Lisuman. I have no further questions. 

The CuarrmMan. Does anyone else have any further comment re- 
garding the examiner's role ! 

If not, we will pass on to the next topic, the role of the commis- 
sioners, and I believe, Mr. Kintner, you are going to present that. 

Mr. Kintner. Yes, Mr. Chairman. 

Mr. Chairman and members of the subcommittee, it is a pleasure 
to respond to your invitation to speak briefly on this assigned topic: 
“The Role of Commissioners and Their Immediate Staffs and Agency 
Staffs, and the Division of Responsibility. Present Strengths and 
Weaknesses. What Legislative or Other Measures, if Any, Are 
Needed ?” 

The Supreme Court has stated: 

The Federal Trade Commission is an administrative body created by Con- 
gress to carry into effect legislative policies embodied in the statute in accord- 
ance with the legislative standard therein prescribed, and to perform other speci- 
fied duties as a legislative or as a judicial aid. 

That is Humphrey’s Executor v. United States (295 U.S. 602). 

In 1914, the Federal Trade Commission Act (38 Stat. 717 (1914), 
as amended, 15 U.S.C. 41-58 (1952) ), created a Commission “com- 
posed of five Commissioners, who shall be appointed by the President, 
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by and with the advice and consent of the Senate. Not more than 
three of the Commissioners shall be members of the same politica] 
party.” The act provided that the initial appointees should be ap. 
pointed for terms of 3, 4, 5, 6, and 7 years, and that their successors 
shall be appointed for terms of 7 years. 

When a Commissioner leaves before the expiration of his term, the 
statute provides that the new member shall be appointed only for the 
unexpired term and, when a Commissioner’s term expires, that he 
“shall continue to serve until his successor shall have been appointed 
and shall have qualified.” The original act provided that the Com- 
mission should choose a Chairman from its own membership, but 
under the provisions of section 3 of Reorganization Plan No. 8 of 
1950, effective May 24, 1950, the designation of a Chairman from 
among the membership of the Commission was transferred to the 
President. 

The statute provides that “no Commissioner shall engage in any 
other business, vocation, or employment” and that “any Commissioner 
may be removed by the President for inefficiency, neglect of duty, or 
malfeasance in office.” 

In 1933, the President attempted to remove a Commissioner because, 
in the President’s words: 
“* * * T do not feel that your mind and my mind go along together on either 
the policies or the administering of the Federal Trade Commission * * *”? 

That was a letter quoted in Humphrey’s Executor v. United States, 
the case I previously mentioned. 

The Supreme Court sustained a claim by the Commissioner’s execu- 
tor for back pay, hoiding the removal illegal. 

The act further provides that Commissioners shall receive a yearly 
salary “payable in the same manner as the salaries of the judges of 
the courts of the United States.” 

Each matter coming before the Commission is assigned to a Com- 
missioner for examination and report before it is acted upon. The 
Commission meets regularly for the consideration of complaints, or- 
ders, stipulations, investigations, reports, and other business. The 
Commissioners hear oral argument in adjudicatory proceedings and 
frequently preside individually at industry trade practice conferences. 

At one time each Commissioner supervised directly the work of a 
particular bureau of the Commission’s staff. Under the reorganiza- 
tion plan, the administrative management of the entire staff is vested 
in the Chairman. Subject to specified limitations, the Chairman is 
responsible for the appointment and supervision of personnel, the dis- 
tribution of business among personnel and among administrative units 
and the use and expenditure of funds. Under this arrangement, the 
other Commissioners are relieved of many administrative details. 

The Commission as a whole retains responsibility, however, for gen- 
eral policies and passes on management matters of primary signifi- 
cance. Such matters may include the revision of budget estimates, the 
distribution of appropriated funds according to major programs and 
purposes, and the appointment of the heads of major staff units. 


115 F.R. 3175, May 25, 1950. The plan was prepared by the President and transmitted 
to the Senate and House on Mar. 13, 1950, pursuant to the provisions of the Reorganiza- 
tion Act of 1949, approved June 20, 1949. 

2 Letter of Aug. 31, 1933, quoted in Humphrey’s Executor v. United States, 295 US. 
602, 619 (1935). 
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The organization of the Commission’s staff is not specified in the 
statute, but has been developed through the years in response to 
changing needs. ae a" 

At the present time the Commission has 721 employees of whom 310 
are attorneys and 30 are economists. These employees are divided 
among five basic staff units—the Bureaus of Investigation, Litigation, 
Consultation, and Economics, and the General Counsel’s Office. The 
hearing examiners, while grouped in a separate bureau under the chief 
hearing examiner for housekeeping purposes, enjoy a status of inde- 

ndence distinct from the rest of the staff. The organization chart 
forwarded to the Chairman by letter of June 8, 1959, provides a 

aphic picture of the Commission’s staff organization. Complete 
escriptions of the work assigned to the various staff units are con- 
tained in the annual report. 

The secretary is the only staff employee named in the statute, al- 

though the drafters apparently contemplated a position in the office 
of each individual Commissioner now referred to in the Commission’s 
statement of organization as a special legal aid since the statute pro- 
vides that— 
with the exception of the secretary, a clerk to each Commissioner, the attorneys, 
and such special experts and examiners as the Commission may from time to 
time find necessary for the conduct of its work, all employees of the Commission 
shall be a part of the classified civil service, and shall enter the service under 
such rules and regulations as may be prescribed by the Commission and by the 
Civil Service Commission. 
Each Commissioner has an attorney adviser, or special legal aid, 
chosen individually by the Commissioner on the basis of personal con- 
fidence, and a stenographic and clerical staff to perform the work of 
the Commissioner’s office. 

Under the reorganization plan, the remaining staff of the Commis- 
sion is supervised generally by the Chairman through an Office of 
Administration and an executive director, but subject to the limita- 
tions imposed by the Administrative Procedure Act, the entire staff is 
at the service of the Commission or any Commissioner. A Division 
of Special Legal Assistants in the Office of the General Counsel di- 
rectly supplements the immediate staffs of individual Commissioners 
and assists each Commissioner as he may require. 

Concerning the division of responsibilities, responsibility for all 
action remains with the Commission. It is to the Commission that 
the various statutes grant certain powers and duties. There is a com- 
mon misconception shared by some members of the public, some mem- 
bers of the Commission’s staff, and, at times, even by members of the 
Commission that the Commission includes more officials than the five 
Commissioners appointed by the President. There is a great tempta- 
tion to regard the statement or action of a bureau director or even 
of one of the attorneys on the Commission’s staff as the action of the 
Commission. A dissenting opinion last year by a U.S. court of ap- 

als judge indicates that this temptation should be carefully avoided. 

hat was the dissenting opinion of Chief Judge C. J. Johnson in 
American Life and Accident Insurance Company vy. Federal Trade 
Commission (255 F. 2d 289 (C.A. 8 1958) ). 

The organization of the Commission’s staff must be a compromise 
between absolute independence for each individual Commissioner and 
direct control of all activities of the Commission by the Chairman. 
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In my opinion, the present compromise works well. Each Commis. | 


sioner is free to exercise his independent judgment on matters of pol- 
icy, and the expertise of the entire staff is as close to him as the tele. 
phone, subject, of course, to the limitations imposed by the Adminis. 
trative Procedure Act which I have already mentioned. 

On the other hand, authority on matters of administrative man 
ment, rather than being scattered among the five Commissioners, jg 
centralized in a single Chairman. With this authority goes great 
responsibility. Within the limitations of this authority, the passing 
buck stops here. 

That completes my statement, Mr. Chairman. 

The Cuarrman. Thank you very much, Mr. Kintner. 

Gentlemen, who would like to make the first comment ? 

Mr. Rowe? | 

Mr. Rowe. Mr. Chairman, I would like to address myself briefly to 
another facet actually of the role of the Federal Trade Commissioners 
and their staffs. 

I think in the case of the Federal Trade Commission, it being a 
policing and enforcement agency, it is highly important, from my 
viewpoint, that the appearance of fairness and impartiality in its 
judgments be preserved to the maximum degree compatible with the 
administrative process. 

We realize that the Federal Trade Commissioners, so as not to 
confuse the identities, wear two hats. Perhaps they wear more than 
two hats but for present purposes they are both prosecutors and inves- 
tigators, and also judges. 

I think there is much to be said for a change in that procedure in. 
sofar as it does not detrimentally affect the work of the Commission, 
I believe such a change could take the form of the Federal Trade 
Commissioners themselves ceasing having responsibility for the issu- 
ance of complaints, and instead delegating or vesting that responsi- 
bility in some staff official within the Federal Trade Commission. 

I think the present practice whereby the Federal Trade Commis- 
sioners both issue the complaints and later on sit in judgment of the 
defendant against whom the complaint has been issued has several 
detrimental consequences to the working of the Federal Trade 
Commission. 

In the first place, I think if the Commissioners themselves issue 
the complaints, the responsibility of the staff officials who try these 
cases is diluted. You have such situations as recently occurred ina 
case which we were handling before the Commission where the staff 
attorney takes the position, “This is not my complaint. It is the Com- 
mission’s complaint. Maybe it is a good complaint and maybe it isa 
bad complaint,” and he, in effect, feels that for purposes of pretrial 
negotiation, for example, there really is not very much he can do 
about it because it is not his complaint. 

I think if the staff had responsibility for the issuance of the com- 
plaint, there would also be a responsibility which would facilitate 
pretrial procedures and expedite the handling of cases before the 
examiners and the Commission. 

Furthermore, and notwithstanding what I am sure is the maximum 
effort on the part of the Commissioners to be fair-minded in the 
issuance and subsequent judgment of complaints which they issue, 
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there is still the appearance at least toward members of the public 
and those who litigate cases before the Commission that, if a Com- 
missioner issues a complaint and then 3 years later, after the case has 
been tried, he again is the one who judges on the complaint which he 
himself has issued, that somehow or other what has happened in 
between has at least certain aspects of shadow boxing. I know, in 
fact, that often that is not the case, but certainly the appearances if 
not the actualities in most cases at least are what should also be 
considered. 

Furthermore, if the Commissioners themselves sit in the role of 
both prosecutors, investigators, and judges, you have this problem 
of ex parte influences. The one function certainly, that of the prose- 
cutor and investigator, is one where ex parte communications should 
be fostered. Anyone should feel free to telephone the prosecutor, 
write him a letter, tell him about the problem, so that the law will 
be enforced, so that to that extent ex parte communications with the 
Commissioners in that capacity should be fostered. 

On the other hand, when the same Commissioners having read the 
letter or hung up the telephone begin to sit as judges in the same or 
similar cases, you have the real problem as to whether the impartiality 
of the adjudicative function is being compromised. 

If the Commission itself issues the complaint, to my mind need- 
lessly, it also comprises and undermines the responsibility and role 
of the hearing examiner. What has happened before the Federal 
Trade Commission is that the Commission has decided that the hear- 
ing examiner, whom everyone here has praised as the judge in these 
cases who is doing a grand administrative job, has no power to dis- 
miss a complaint for failure to state a cause of action. Of course, if 
the examiner cannot dismiss the complaint for failure to state a 
cause of action and that is because the Commission itself has issued 
it, to that extent the role of the hearing examiner is again diminished 
to a point where I think what has been expressed about the role of 
hearing examiners would certainly differ with that result. 

Therefore, my suggestion would be for these various reasons that 
if it be possible within the framework of existing legislation that the 
Commission cease the issuance of the complaints and let the staff do 
that or, if that is not possible within the framework of existing legis- 
lation, then that such legislation be considered as in the case of the 
National Labor Relations Board where, of course, you do have the 
responsibility as in that case the Office of the General Counsel issues 
the complaints and the Commission or Board sits in judgment on those 
complaints and those two functions are not intermingled. 

r. Kintner. Mr. Chairman, do you wish comment on that? 

The CHatrrman. Yes. 

Mr. Kinrner. It would take more time than this committee has 
this afternoon if I were to go into all of the relevant considerations 
in my reply tothe argument made by Mr. Rowe. 

I will state that the Commission, apart from its adjudicative func- 
tion, definitely has an overall policy function committed to it by the 
Congress and, in my judgment, the Commission must continue to exer- 
cise at least a veto or some supervision, some review, however pro 


forma it may be, of the complaints brought to it by the staff for its 
issuance. 
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I feel that this insures the consistency of policy which the Con- 
gress wants and which the business community demands in order to 
know where it can go and what its future plans should be. 

There are many arguments here. I have debated this whole propo- 
sition of the trade court and the separation of functions which has 
been urged by groups in the American Bar Association. I have de. 
bated this at length with representatives of the American Bar Associa. 
tion and it might be helpful if I could, with the Chair’s permission, 


submit some of these writings. It might indeed be helpful if some 


appropriate portions of these writings could be incorporated in the 
record at this time. 


The Cuarrman. If you would favor the committee with giving us 
a brief analysis of it for the record, we will be glad to have it and 
would be glad to have the statements for the files. 

(The document referred to follows:) 


STATEMENT OF Hon. Eart W. KINTNER, CHAIRMAN, FEDERAL TRADE CoMMISsION 
— 
OPPOSING THE TRADE Court BILL 


(From a statement made on August 24, 1959, at a meeting of the section of 
antitrust law of the American Bar Association) 


THE TRADE COURT BILL 


8. 1275, which embodies the trade court proposal of the American Bar Assgocia- 
tion’s Special Committee on Legal Services and Procedure, would destroy the 
Federal Trade Commission. This is a subject on which I feel strongly. As the 
Commission’s General Counsel, I debated the matter at length in every available 
forum, including the spring proceedings of this section in 1957. 

The bill would create a trade court composed of five judges to hold office during 
good behavior, and declares that the court shall be “a court established under 
article III of the Constitution of the United States.” Provision is made for tem- 
porary assignment of any district judge of the United States to serve as a judge 
of the Trade Court and vice versa. The Trade Court is authorized to appoint 
“not more than 15 Commissioners who shall be subject to removal by the court.” 
The bill provides that “the rules of evidence applied in the district courts in civil 
actions tried without a jury shall be applied in trials and proceedings of the 
Trade Court and its Commissioners.” Courts of appeals are given jurisdiction 
to review decisions of the Trade Court “in the same manner and to the same 
extent as decisions of the district courts in civil actions tried without a jury.” 

The Trade Court would be given “exclusive jurisdiction to hear proceedings, 
render judgments, and issue decrees and orders under the following statutes: 

“(1) Section 11 of the Clayton Act. 

(2) Section 5 of the Federal Trade Commission Act. 

“(3) Section 6(a) of the Wool Products Labeling Act. 

(4) Section 8(a) of the Fur Products Labeling Act. 

“(5) Sections 5 (a) and (b) of the Flammable Fabrics Act. 

“(6) Section 411 of the Civil Aeronautics Act. 

“(7) Sections 203, 204, and 205 of the Packers and Stockyards Act.” 

The bill would amend the present statutes to provide that the Federal Trade 
Commission may institute proceedings by petition in the Trade Court for viola- 
tions of the statutes which it now administers. 

I oppose this proposal because it is not justified by any documented concern, 
need, or study and conflicts with what, in my judgment, are the best interests 
of the public. Although the proponents should bear the burden of proof of the 
desirability of such a proposal, up to now they have not even successfully borne 
the lesser burden of going forward. The following considerations affirmatively 
demonstrate that this proposal should not be adopted : 

1. The proposal would destroy effective enforcement of the statutes now 
entrusted to the Federal Trade Commission. 

2. The bill would legislate confusion and an overlapping of functions. 

3. The bill singles out one administrative agency for destruction and proposes 
in its place an experiment based allegedly on theories more applicable to other 
agencies. 
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4. The bill would create in effect a further rung on an already overburdened 
jadder of judicial review. 

5. The bill would destroy the value of more than 40 years of experience and 
precedent developed by the Federal Trade Commission. ; 

6. The proponents of the bill offer no documented study to back up their 

sal. 

Pe The unfortunate experience of the ill-fated commerce court, which may 
rovide some real basis for evaluating the trade court proposal, has been com- 
pletely overlooked by the proponents of the bill. ‘ 

8. The bill is inconsistent with genuine efforts of the American Bar Associa- 
tion and the Government agencies themselves to improve administrative pro- 


o The establishment of a formal trade court would tend to further the un- 
desirable trend toward specialization by lawyers with vested interests in 
segmented specialized procedures. 

10. Enactment of the bill would provide a wedge for the further destruction 
of all administrative agencies including those of the several States. 

Mr. Krntrner. The very problem raised by Mr. Rowe was thor- 
oughly debated, for example, before the antitrust section of the Amer- 
ican Bar Association a couple of years ago. I think that sets up about 
as succinctly as possible the arguments against the proposal. 

I will submit this paper. 

The CHarRMAN. We would be glad to have it. 

Mr. Rowe. Merely for purposes of clarifying my own position, if 
it may have been ambiguous, I was addressing myself not to the crea- 
tion of a trade court which would entail the removal really of the 
Federal Trade Commission as a quasi-judicial body. I was merely 
addressing myself to the proposal that within the existing framework 
of the Federal Trade Commission that the two hats, that of the prose- 
eutor and the judge, be kept separate insofar as the efficient. operation 
of the Commission permitted. 

I think those two are very radically different proposals. It may 
well be that the adoption of the lesser and the least drastic, if you 
wish to so characterize it, of the two proposals may go a long way to 
allay the very persistent pressures in favor of the more drastic reme- 
dies based on the same fear that, if the prosecutor and the judge are 
too closely identified with each other, this is offensive to the tradi- 
tional feelings of fairness in Anglo-Saxon jurisprudence on which all 
our jurisprudence is based including that involving economic and 
trade regulation. 

Mr. Kinrner. I take it, Mr. Chairman, that Mr. Rowe refers to a 
less drastic proposal of having a senior staff member assume respon- 
sibility for the issuance of complaints, such as is done under statutory 
authority by the General Counsel of the National Labor Relations 
Board. 

There is much that could be said on that proposal which I do not 
think I should burden this committee with this afternoon due to 
the many problems you have remaining here for discussion. I will 
say that it was my information that not too many years ago there 
was quite a battle between the General Counsel and the members of 
the National Labor Relations Board, and they even got to the point 
where they were arguing about which had superior toilet facilities, 
and this is indicative of what can happen in such a situation within 
an administrative agency. 

I am not sure that there hasn’t been some indication in the press 
of some conflict in more recent years, but, at any rate, the possibil- 
ities of the seeds are there and I think implicit in such a proposal. 
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However, I must admit that there are good arguments on either 
side, both with respect to this proposal and with respect to the trade 
court proposal. 

Mr. Dickey. Mr. Chairman, might I respectfully suggest to the 
Chair and to the committee’s counsel that the hearings on the sepa- 
ration of powers on the issuance of complaints by the NLRB and 
its General Counsel have some cogent arguments both ways as to 
why they should or should not be separated. 

I am sure they are available to you, Mr. Lishman. I would sug- 
gest that you might want to look at them also for further guidance 
as to the necessity or lack thereof of such a procedure. 

Of course, what Mr. Rowe is saying, and Chairman Kintner has 
agreed there are cogent arguments on both sides of this question, I 
think essentially is that it is very difficult having the issuing agency, 
that is, the persons who have at least listened ex parte, as they must 
have, to issue a complaint. They have already agreed to prejudge 
that there is some sort of prima facie case to issue such a complaint 
and then to have to overcome in their minds at a subsequent time 
after a great deal of testimony what must have been built up for them 
to have originally issued the complaint, presents a very serious prob- 
lem to the lawyer and to the businessman. 

The CuHarrMaAn. Who issues the complaint to start with? 

Mr. Dickey. The Federal Trade, sir. One Commissioner must 
personally review it. Is that correct? 

Mr. Kintner. That is correct. 

However, for all practical purposes, the complaint comes from the 
staff, Mr. Chairman. It is subject to review all the way up to the 
Commission. 

The Commission for most purposes would act as a committing 
magistrate or a grand jury. That is the closest analogy that I can 
give you to this situation. 

As a practical matter, a complaint is assigned to one member of the 
Commission. He moves its issuance at the table or moves that it not 
issue. It is reviewed within the framework of general policy of the 
law, and the examination of the amount of information available in 
connection with the issuance of complaint at the Commission level 
is for the most part perfunctory. 

The Cuarrman. Then the Commission, when it issues a complaint, 
assigns it to someone else ? 

Mr. Kintner. The minute the complaint is approved by the Com- 
mission and its issuance directed, it is assigned to a hearing examiner 
and then goes into the adjudicative process. 

The Caan. Who has nothing to do with initiating the com- 

laint ? 

; Mr. Kintner. That is correct, and the Commission has nothing to 
do with the matter until it finally results in an initial decision which 
comes to the Commission for review, or unless there is an interlocutory 
appeal, which is reviewed by the Commission. 

The Cuamman. I might say that in 1950 and 1951, I believe, or 
1952, the Congress considered this whole question of the separation 
of duties and authority of the staff with reference to the Federal Com- 
munications Commission. There was a good reason at that time, I 
think, from all reports, and the hearings we held for industry pri- 
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marily, and others, to urge such action, but I think in the way that 
it has turned out most everyone who has anything to do now with 
the operation of the agency, including some of the same people who 
were urging that this action be taken, feel that the Congress went 
entirely too far and that by doing so we have restricted the efficiency 
of the Commission. 

We get that from all sides. 

I am just throwing that out as an example if anyone cares to look 
into it. I do know that it has been urged for the last several years 
that we do something about it and at the present time we are urged 
by both industry and the agency itself to seriously consider some 
amendments. ’ he eva 

I adhere pretty strongly to the viewpoint if the Commissioners 
are composed of members that the President of the United States 

laced his confidence in and appoints them to assume the responsibility, 
and the Senate of the United States in its consideration of those ap- 

intments confirms and therefore expresses its confidence in them, 
it seems to me that those — who have had that treatment and 
confidence imposed in them should assume the responsibilities that 
go with it. And I feel pretty strongly on that subject pec ar 

It seems to me that to set up a procedure, regardless of what it is, 
where you have certain people employed, and it does not make any 
difference how well-intentioned they may be, but who do not have 
any responsibility, so to speak, to any particular place or persons, it 
can limit itself only to other than the best kind of administrative pro- 
ceeding that we should have. 

I have my responsibility to my constituents and I know that I have 
to myself to give an accounting to them and if I do not, I know very 
well what is going to happen to me. Every other public official or 
people employed in private enterprise have someone that they have to 
give an accounting to, and it seems to me that it is the better part of 
wisdom that people employed in Government should be in a position 
that they have to give an accounting to somebody, too. 

I have heard all these arguments over the years about setting up 
independent operations with the staff and all, and I know that it 
appeals to a lot of people. 

However, it seems to me, expressing my own opinion, and I shouldn’t 
do this I guess in this panel discussion, the one important thing above 
everything else to start out with is to see that whoever has the 
responsibility of whatever assignment he may have, has to give an 
accounting to somebody. In that way I think we get greater efli- 
ciency in whatever vocation we may pursue. 

Mr. Kinrner. Mr. Chairman, that puts it a lot better than hundreds 
of pages of writing that I have seen. 

The Cuamman. Thank you very much for your compliment. 

I made the statement primarily because when we started out, nearly 
3 years ago in connection with this overall work, there was great 
urgency, going back to some of these proposals, that we divide the 
responsibilities and set up some kind of court. 

I immediately stated that that was not the objective of this com- 
mittee in its efforts and in its work, and I think it has been a year 
and a half since that statement has been made. As far as I am per- 
sonally concerned, the committee's objectives are what they were when 
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we started out in that regard, but if we can strengthen the present 
procedures and Jaws with reference to these major regulatory agenci 
then we want to do what we can, if we possibly can help the Com. 
mission and their staff, in carrying out their own responsibilities, 

That is what our objective is and that is what we undertake. That 
is the reason we are trying to get the comments from you gentlemen 
from industry, from practitioners, and from Government, and from al] 
interested in these various problems, to help us in our effort. 

We do not want to, as I indicated concerning the problem with the 
FCC in 1951 and 1952, go too far. We want to increase the efficiency 
if we can and not do something that would restrict it. 

I am hopeful, and I believe out of these panel discussions we wil] 
have a great deal of help. That has been indicated so far as I am 
concerned. 

I think the type of panelists that we have had and the people who 
are expert in this field can go in here, and coming to grips with the 
problem, this is going to be about the best record made in my years in 
Congress on these entire matters. 

I will say this at this point while we are talking about it: The 
Federal Trade Commission is the oldest agency of all except the 
Interstate Commerce Commission. With respect to the Federal Trade 
Commission, of course, I recognize their work is quite different from 
many of the others in character as well as procedure. 

I am impressed with the comment, Mr. Kintner, that you made in 
your statement that : 

The organization of the Commission’s staff is not specified in the statute, but 
has been developed through the years in response to changing needs. 

That seems to me pretty well set at the Federal Trade Commission, 
generally speaking, that you have developed through the years ap- 
parently a program that lends itself to the responsibilities that are 
better understood and better organized than I have observed in some 
of the other major regulatory agencies. 

Mr. Kintner. Mr. Chairman, I think that should be the essence 
of any successful administrative process. 

The Cuarrman. Experience of course lends itself, if we put every- 
thing we have into it, to better procedure and you have had longer 
experience than the others other than the Interstate Commerce Com- 
mission, and I will say there is a lot to be said for the long experience 
of the Interstate Commerce Commission and its organization. Even 
though it has a multitude of duties and responsibilities, they made it 
a terrific agency to administer. 

Mr. Shniderman, do you have any comment ? 

Mr. SuniwermMan. I think we have pretty well covered that par- 
ticular aspect of the problem. 

Let me just briefly mention another point. I don’t know that I 
have any fixed view on it myself and I don’t know to what extent 
your subcommittee has considered the problem, because I think it isa 
problem that runs across all of these major administrative agencies. 

The term of the Commissioners at the Federal Trade Commission 
is 7 years. There are five Commissioners. Other agencies have 5- or 
6-year terms. The general pattern that is set up is to have them bi- 
partisan in composition and to have some system of rotation so all 
the vacancies don’t occur at one time. But there are constant resigna- 
tions from these agencies so that we find new men who are sup 
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to become experts come in to fill terms of 1 year, or 2 years, or 3 
years, and then sometimes that may end their service on the Com- 
mission. . : 

I would be interested to know what the attitude of some of the gen- 
tlemen here on the panel is about perhaps changing that for this 
agency and for others as well so that if a new Commissioner comes 
in, instead of filling the balance of the term, he is appointed to a new 
term of 7 years with the opportunity of truly becoming an expert. 

Mr. Dickey. Mr. Chairman, Mr. Kintner and I have disagreed on 
a number of subjects over a number of years, but we are very for- 
tunate in the vacancy that recently arose in having Mr. Kintner, who 
has been there for some 11 years; isn’t that right, Mr. Chairman? 

Mr. Kintner. That is correct, if you say so. 

Mr. Dickey. He had developed a degree of expertise, but I think 
Mr. Shniderman’s comment is very valid. It does present some dif- 
ficulties where you have these short runs. ! 

The CHarRMAN. You run into this problem I think in every one 
of these agencies. hth 

The law provides that so many shall be from the majority party and 
the others from the minority party. If you had a resignation and 
then had a full tenure appointment, would that not upset that bal- 
ance where you could not possibly keep up with it ? 

Mr. SHNIDERMAN. No, I don’t see why it would. You would still 
have more than three Republicans and three Democrats. 

Mr. Dickey. The law provides that three shall not be members from 
the same political party. abl 

For practical purposes, obviously that normally means the majority 
party has the three and the minority would have the two. 

It seems we could still do that. 

Mr. Maclver. Might I make a comment on that, Mr. Chairman ? 

The CHarrMan. Yes. 

Mr. Maclver. I think a study of the number of Federal Trade Com- 
missioners that have served in the last 5 or 6 years would really under- 
score Mr. Shniderman’s comment. 

I don’t know exactly what the number is, but I am sure it would 
be surprising. I think that the average term of office of the average 
Federal Trade Commissioner in the last few years probably wouldn’t 
be more than 2 or 3 years. This does not fit in with the original 
congressional idea of having experts. 

It takes a longer period of time than that for a man who is not 
thoroughly skilled in the field when he comes in to become an expert. 
Normally, by the time he has become somewhat of an expert, his term 
has ended or he has withdrawn into private practice and his service 
isno longer available. 


I think Mr. Shniderman has an excellent idea there that might well 
be further pursued. 

Mr. Bascock. Mr. Chairman, I have been with the Commission 37 
years, and I have served under I believe 32 Commissioners, which 
throws a little light on the problem. 

Mr. MacIver. I think, Mr. Babcock, you would find that this sit- 
uation is a recent problem. 

ere was a period of time when the Commissioner would continue 


in office for as many as, say, 14 years, but in the last 5 or 6 years there 
has been a tremendously rapid turnover. 
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Mr. Kintner. Mr. Chairman, there is another side to the point, 
Sometimes a man stays in office too long. 

The CuarrMan. I would not want to discuss that part too much, 

Mr. Kintner. Present company exce ted, of course. 

I think that Mr. Babcock’s figure demonstrates pretty well, cop. 
sidering there are five Federal Trade Commissioners, that ther 
hasn’t been even in his 37 years sach a tremendous turnover when 
you consider even 32 men. 

There is a tendency to reappoint Commissioners. Of course, this 
doesn’t take place in all instances where there is a change of adminis. 
tration, and that is part of the normal political process, but I think 
that for the most part Commissioners who have served well have beep 
reappointed. 

We have one outstanding example today, and I apprehend that he 
probably will be reappointed in the near future. 

The Cuarrman. I think there is a lot to that and there is a lot to the 
question that Mr. Shniderman raised. 

On the other hand, I have been somewhat alarmed at the rapid turn. 
over in all these commissions in the last several years. I think in the 
old days, so to speak, or years ago you did find Commissioners who 
stayed on for a period of time. Take some of your own back in your 
own Commission. 

Mr. Kintner. I would concede the existence of the problem. 

The CHarrman. However, in the last few rie: there has been a 
change, whether because of the necessity of having to fortify one’s 
self, adequately take care of living conditions, and so forth, or what, 
I do not know. 

Joe Eastman stayed with the Interstate Commerce Commission for 
many, many years, and Dr. Splawn. We could mention many others, 
However, in most of these Commissions in the last 10 or 12 years 
there seems to have been quite a rapid turnover for some reason, 

I agree there should be something done. Maybe several things can 
be done, including the probably greater consideration or weight given 
to the ambition and desire of the individual at the time he is con- 
sidered for appoinment. 

I am somewhat of the opinion that some of them go for these 
appointments just to have a few years at it for the experience, which 
is well understood. 

Mr. Kintner. I think that is true in some instances. 

Perhaps this recent pay raise for the members of the independent 
regulatory agencies will have a salutary effect in that connection. 

The CHairMan. Does anyone else have any comment on this topic! 

I might ask this question: Do you think that the benefits of admin- 
istrative efficiency within the Commission which come from the desig- 
nation of one Commissioner to serve as Chairman has been offset by 
undue executive influence upon the Commission flowing from the 
Presidential appointment of the Chairman ? 

Mr. Kinrner. In my honest judgment, and I speak primarily asa 
member of the staff who has had opportunity, particularly as General 
Counsel, to observe the extent of the existence of that problem, I don't 
believe, insofar as our agency is concerned, that a serious problem in 
that conriection of influence from the executive branch has ever existed. 

The CHamMan. We had one panelist the other day who served in 
another agency make the statement that before the Reorganization 
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Act, which brought about this procedure, the agency appointed its 
own Chairman, and he said before they voted on who would be the 
Chairman, they would call the White House and ask who they wanted 
tomake the Chairman. 

Sometimes we might have a procedure well established without tak- 
‘ng the action that the Reorganization Act has provided. 

e. Kintner. Mr. Chairman, I have served as a staff member under 
both the old and the new system. I came to the Commission in 1948 
when we had a rotating chairmanship and I observed that there was 
a tendency for all five of the Commissioners to pass on some of the 
most minute details of ~_- promotion, for example, and I felt that 
they were unduly involved in housekeeping functions. And then 
there was something that I regard as far worse: There was a ten- 
dency on the part of the members of the staff to put themselves under 
the wing of a particular Commissioner so that staff member A was 
regarded as Commissioner B’s protege and untouchable for any dis- 
ciplinary purposes. ms 

f he wanted particular privileges that someone else might not have, 
such as better furniture in his office, it sometimes would be accorded 
to him because he was under the protection of a particular Commis- 
sioner. This may not have been true, but it was rather widely ac- 
cepted as true on the staff. 

was a neophyte member of the staff and didn’t have the experience 
to judge whether all of these rumors and statements were correct, but 
Iam at least satisfied that it was so, and I thought that was a very 
undesirable situation and led to inefficient operations of the Trade 
Commission. 

The CuatrmMan. Do you think the clearance by the Bureau of the 
Budget of FTC recommendations to Congress in any way affects the 
independence of the Commission in its authorized role of advisor to 
Congress on antitrust matters ? 

r. Krntner. No, sir. 

I think the authority for clearances, statutory in nature, of legisla- 

tion by the Bureau of the Budget, operates to better advise the Con- 
gress oss it does insure in the first instance that the Congress 
has the administration’s position and yet leaves the agencies free to 
express their own position. 
T have served as General Counsel for 6 years and I have had the 
job of legislative analysis and liaison with the Congress and with the 
Bureau of the Budget. I found that there was never an instance in 
which we were really inhibited from expressing the agency’s point 
of view on a particular bit of legislation. The Bureau might advise 
us that other agencies held a contrary view and it was sometimes 
helpful to know what those views were, but we have always been able 
to express our views to the Congress, and so long as I am Chairman, 
we always shall. 

The CHarrman. Do you think that the requirement of the clearance 
with the Bureau of the Budget in any way disturbs the performance 
of the duties that the Commission itself feels it should carry out? 

Mr. Kintner. No, sir. I do not in all sincerity and based upon 
very intimate knowledge of how the process works. For example, 
we often, while we have letters at the Bureau of the Budget for 
clearance on a particular type of legislation, will be asked to come 
up and testify before the clearance is forthcoming, or the chairman 

452535937 
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of a committee, yourself sometimes, will tell us, “We must have this 
report urgently.” We send it forthwith and merely state that it has 
not been cleared with the Bureau of the Budget and the Bureay has 
never, to my knowledge, made any objection to that. They neyep 
uestioned our right to forthwith advise the Congress of our position 
‘his is how it has operated in practice, Mr. Chairman, during the 
past 6 years, to the best of my knowledge. 

The Cuarman. Is the investigatory function of the Commission 
to any extent limited in effectiveness by the provision of section 5 of 
the Federal Reports Act which requires clearance with the Buregy 
of the Budget if any agency plans to collect information upon identi- 
cal terms from 10 or more persons ¢ 

Mr. Krnrner. Sometimes there is a little delay resulting, but ] 
would say that the answer to your question would be no, with that 
exception, and there have been some rare instances where that delay 
has resulted in our doing a better job because sometimes the Bureay 
of the Budget can be helpful in these connections and has beep 
helpful. 

The Cuarrman. While I am reminded of it, whereas it might have 
gone in earlier, wherever it is most appropriate, at this point I think 
we will include in the record a copy of your letter of June 8 to the 
committee by Mr. Secrest, Acting Chairman, providing information 
with reference to the Commission, its personnel, workload, and organi- 
zation. I think, Mr. Chairman, if you could supply us with a small 
chart of your organization, if you have it, we will include that in the 
record, too. 

“tv. Kinrner. We will do that, Mr. Chairman. 

(The documents referred to follow :) 


FEDERAL TRADE COMMISSION, 
Washington, D.C., June 8, 1959. 
Hon. OrEN HAkkIs, 
Chairman, Special Subcommittee on Legislative Oversight, Committee on Inter. 
state and Foreign Commerce, House of Representatives, Washington, D. 

Drak Mr. CHAIRMAN: This is in further reply to your letter of June 4, 1959, 
requesting material from this Commission to be used at panel discussion hear 
ings before your subcommittee. The chart of organization of our agency is 
enclosed. I believe you will find it suitable for display. 

There are five Commissioners in our agency. Our appropriations for fiscal 
1958 totaled $6,185,500 comprised of a lump sum total of $5,950,000 and a sup- 
plemental pay raise of $235,500. For fiscal 1959 the total appropriation of 
$6,488,000 comprised of a lump sum appropriation of $5,975,000 and a supple 
mental for pay raise of $513,000. 

The other material which you requested is set forth in a table showing the 
comparative figures for the past 3 years. Because all our cases fall into a 
single category of complaints alleging violations of laws enforced by us, fol- 
lowed by cease and desist orders where violations are found, we have treated 
them all as falling into one category. 

Sincerely yours, 
Rosert T. Secrest, Acting Chairman. 











| | aa 

| June 340, 1957 | Sine 30, 1958 | May 11, 1980 
ad | 

' 

Number of personne! - 744 | 738 1721 
Number of hearing examiners 12 12 | B 
Pending cases _. ke 262 326 32) 
Cases disposed of between July 1 and date listed 194 291 +332 





1 This total included no t¢mporary summer help whereas the totals for 1957 and 1958f%do. We believe 
that with summer help the total for this year will be much the same as for the last 2 years, 
3 This figure is for 11 months and on an annual basis would be 362, 
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The Cuarrman. Mr. Lishman. 
Mr. Lisuman. I would like to return to one of Mr. Rowe’s com. 
ments. Is it a fact that in 1941 the Attorney General’s committes 
recommended that the Commission vest in the chief examiner the 
authority to institute formal action by issuing the complaint directly} 
Mr. avin. This was before my time, Mr. Lishman, and I could 
not say of my own knowledge. 

Mr. Lisoman. I uderstand that that recommendation was made, 

Mr. Kintner. Perhaps Mr. Sheehy would know about that. 

Mr. Lisuman. I understand that recommendation was made to do 
exactly what Mr. Rowe suggested this afternoon. 

Mr. Dickry. What committee was that ? 

Mr. Lisoman. The Attorney General’s Committee. 

Mr. Suzeny. I have no recollection of it. 

Mr. Krytyer. I know that it is a matter of history that the pro- 
posal was studied but what recommendation was made with res 
to the Federal Trade Commission in that instance I do not know, 
Mr. Lishman. 

Mr. Rows. I would like to say, if I may, that to have the chief 
hearing examiner issue the complaint would, of course, not be respon- 
sive to what was at the bottom of my suggestion, namely, that the 
judge not be the one to issue the complaints, and, of course, the hear- 
ing examiner is the judge. 

Mr. Kintner. Mr. Lishman, I think the chief hearing examiner at 
that time was the chief investigator. 

Mr. Haycrarr. It was the chief examiner which would be like the 
Bureau of Investigation today. 

Mr. KInTNER. The job of the chief examiner in 1941 would be that 
of the Director of the Bureau of Investigation in 1959. 

Mr. Lispman. That was the only question I wanted to raise at this 
time. 

The Cuarrman. Shall we proceed to the fourth and final point! 

Mr. Sheehy, I believe you have a statement on this one. 

Mr. Sueeny. Mr. Chairman and members of the committee, I have 
been asked to comment upon the fourth item prepared for today’s 
discussion : 

The efficiency of the Commissions: What changes, if any, in the existing statu- 
tory provisions relating to substance or procedure are needed to enable the 
Commissions to cope with the increasingly enormous volume of business coming 
before them? 

The first part of this item is “The Efficiency of the Commissions.” 
It is my belief that the Federal Trade Commission has increased its 
efficiency over the years as it has learned through experience in meet- 
ing specific problems. The Rules of Practice and Procedure have 
been revised from time to time in an effort to standardize our practice 
and to avoid unpeeneery delay and duplication of effort. One way, 
but not by any means the only way, of judging increased efficiency 
at the Commission is to compare the volume of complaints and orders 
issued by the Commission. In fiscal 1958 the Commission issued 354 
complaints which was an increase of 46 percent over the previous 
year: In 1957 it had issued 242; in 1956, 192; and in 1955, 161. Also 
in fiscal 1958 the Commission issued 273 cease and desist orders which 
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was an increase of 52 percent over 1957: In 1957 it had issued 179 
orders; 1956, 169 orders, and in 1955, 112 orders. _ 

These figures I have given are totals which include both antimo- 
nopoly and antideceptive practice cases. 

ow, as to legislation, the Commission has before Congress recom- 
mendations for amendments to the Clayton Act. The first of these 
deals with finality of Clayton Act orders. The Senate has passed 
§, 726 on March 18 of this year which is substantially the same as 
PLR. 2977 and 482, upon which hearings have been held by the House 
Judiciary Committee. With respect to this amendment, the Com- 
mission wrote on April 6, 1958, to the chairman of the House Judi- 
ciary Committee, in part: 

The proposed legislation would fill the enforcement void which has existed 
for many years. The Commission has sought such legislation for more than 
20 years, but the need for the amendatory legislation became even more pressing 
in 1952 when the Supreme Court decided Federal Trade Commission v. Ruberoid 
(343 U.S. 470). Prior to that decision the Commission had been able to proceed 
for enforcement of Clayton Act orders by cross-petition in cases where respond- 
ents had petitioned for review in the U.S. courts of appeals. In Ruberoid the 
Supreme Court held that the courts are without authority to issue an order 
commanding obedience to an order of the Commission under the Clayton Act 
until the Commission had established violations of its order. Commenting 
on this holding, Justice Jackson stated in dissent, “I see no real sense, when 
the case is already before the Court and is approved, in requiring one more 
violation before its obedience will be made mandatory on pain of contempt” 
(843 U.S. 470, 494). 

Legislation finalizing Federal Trade Commission orders issued under the 
Clayton Act has been recommended by the President in his 1959 Heonomic 
Report to the Congress. On March 18, 1959, the Senate passed S. 726, a bill 
substantially identical to the bills now under consideration. The legislation 
is urgently needed and the Clayton Act stands incomplete until such an amend- 
ment is enacted. The Commission earnestly hopes that the House of Rep- 
resentatives will give early attention and favorable consideration to the proposed 
legislation. 

The other recommendation concerns amendments to section 7 and 
section 15 of the Clayton Act. H.R. 2325 which is before the House 
Judiciary Committee provides for advance notification of contem- 
plated mergers as an amendment to section 7 and would amend section 
15 to authorize the Commission to secure a temporary restraining 
order in a U.S. district court when it has reason to believe that a cor- 

ration subject to its jurisdiction is about to, or has, violated section 

and when the enjoining of an acquisition or the maintenance of 
the status quo of an acquisition, pending issuance of a complaint or 
issuance of proceedings, would be in the interest of the public. These 
qaponls which the Commission has made and which are contained in 

.R. 2325 were recommended in the 1959 Economic Report of the 
President and endorsed in the 1959 Joint Economic Report of the 
Joint Economic Committee of the Congress. 

The Commission believes that experience in administering section 
7 of the Clayton Act, particularly since its amendment in 1950, has 
demonstrated a basic need for premerger notification. The Com- 
mission currently obtains its information regarding proposed or 
pending mergers by various means, none of which is satisfactory, and 
many mergers that should be studied either escape the Commission’s 
hotice entirely or until some time after their consummation. One im- 
portant aspect of premerger notification is that the interested parties 
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may obtain the Commission’s views before the merger is completed 
when it might not otherwise seek its view or realize that they might 
be in violation of section 7 by carrying out their plans. It is true that 
at the present time there are some who request the Commission’s advieg 
with respect to the legality of merger which they are contemplating 
but this is by no means universally done. : 

The Commission also considers the Clayton Act to be deficient jn 
that it does does not grant to the Commission the authority to take 
action to prevent mergers, or to preserve the status quo after mergers 
are completed, until formal proceedings are instituted and concluded, 
There are some cases in which it is difficult, if not impossible, to ye. 
store the pre-existing situation. This is frequently referred to as the 
inability to unscramble eggs. Section 15 presently confers upon the 
Attorney General the authority to institute proceedings to restrain 
mergers but does not confer such authority upon the Commission, 
although it does have authority to seek injunctions to restrain cep. 
tain violations of the Federal Trade Commission Act, and violations 
of the Wool Products Labeling Act, the Flammable Fabrics Act, the 
Fur Products Labeling Act, and the Textile Fiber Products Identif- 
cation Act of 1958. 

That concludes my statement, Mr. Chairman. 

The CHarmrman. Thank you very much, Mr. Sheehy. 

Mr. Dickey? 

Mr. Dickey. Mr. Sheehy, has not touched on this in his presenta. 
tion but I would like to go back just a moment to the question of the 
role of hearing examiners in regard to needed legislation. 

The CHamman. Yes. 

Mr. Dickey. As all of us who do much trial practice know, the Fed- 
eral courts are pretty well jammed up and the administrative process 
was originally devised not only because of the idea of expertise but 
also as a means of expediting the process of adjudication of the eco- 
nomic issues as we have them in the Federal Trade Commission Act 
and related acts. 

I certainly do not want to put Chairman Kintner on the spot in 
view of what I said about not prediscussing what is going to be de- 
cided, but if legislation is needed to require pretrial conferences and 
discovery proceedings, I recognize that it probably does not come 
within the purview of this committee to do so but I urgently recom- 
mend that some action be taken along that line. 

I have had ont case before the Commission which, for various rea- 
sons, has been before the Commission now I think 6 or 7 years. A 
great deal of it is due to my fault in that I have been somewhat dil- 
atory in tactics on occasion, but I believe a lot of it could have been 
solved by probably pretrial conference and discovery proceedings. 

As Mr. Shniderman pointed out, you have different examiners 
ruling in different fashion. The examiner in this case was the late 
and I think beloved Frank Hier, but Frank refused, for example, 
to require the Commission to divulge the names of its witnesses that 
it was going to present to me on the basis that there had in the ee 
been occasions when not the lawyer but the clients of the lawyer 
contacted these witnesses and in essence had subordinated them in 
some way either through economic threats or pressures of another 
nature. 
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This is just as true in civil antitrust suits in the courts as it is of 
administrative antitrust actions or Clayton Act actions in the Federal 
Trade Commission, and it is true in many types of instances in the 
courts and yet in the courts, which are not supposed to be as liberal 
as the administrative process, under the Federal Rules of Civil Pro- 
cedure I can obtain the names of those witnesses and I can interview 
them. A witness does not belong to the Commission or to me except 

rocedurally. He belongs to the case and I should be permitted to 
fnd out what he is going to say. 

As a matter of fact, if discovery procedures could be had where 
there would not need to be a trial examiner in attendance but simply 
anotary taking testimony as we do in Federal civil procedure discov- 
ery proceedings, reserving any objections and answering a question 
over objection, and only rarely do we advise a witness not to answer, as 
| know your counsel does, then it could be passed upon at some subse- 
quent time by the hearing examiner as to whether it was a proper 
question or not and could be ruled upon when the evidence comes to 
be put in. 

In addition, I think it would materially cut down the burden of 
travel of the examiners because in many instances you could take 
these depositions, if you knew the names of the witnesses, prior to the 
time of formal hearing before a hearing examiner. 

I would suggest, too, Mr. Chairman, to Chairman Kintner and I 
know that he is going into this subject with the ABA Administrative 
Procedures Committee in the antitrust bar section, that I think I 
have been in about 14 Federal districts in the last 3 years anil the 
strongest pretrial rule I have even seen is rule 9 of the souihern 
district of California. 

I would strongly recommend that the Commission might look at 
this rule as a possibility. It is very stringent. It requires you in 
effect in the pretrial to really pretrial your case to show what you 
have and to show the legal theory on which you are proceeding and 
to reveal in broad terms the evidence that you intend to adduce. This 
strips away a lot of the persiflage and maneuvering in trial work. 

Older lawyers—and I almost think I am getting to be an older 
lawyer—do not necessarily like it. 

I have had one say that he likes to stand on the courthouse steps 
and sandbag his opponent as he walks into the courtroom, but that is 
not what the Federal Trade Commission counsel wish to do and it 
is not consistent with the modern concept of justice. It is not a 

me we are playing. It is to get to the bottom of the facts and the 
aw. So that, if legislation is necessary, I would certainly urge that 
one of the ways of cleaning up these complicated 10 percent of the 
cases and of stopping the lag in the time between the issuance of the 
complaint and the final order of the Commission would be to adopt 
proper pretrial and discovery proceeding rules and if that means 
amending the Administrative Procedure Act then it certainly should 
be amended as far as this Commission is concerned to give such 
authority. 

The Cuarrman. Mr. Sheehy. 

Mr. Sueeny. Mr. Chairman, I certainly qualify as to Mr. Dickey’s 
characterization of one of those old lawyers, but I do not subscribe to 
all of the things he said about them. 
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I am not opposed to pretrial at all, but if we are to have pretrial 
let us have complete mutuality. ; 

Mr. Dickey. I agree with that. 

Mr. Suereuy. Let us have the public interest receiving the exagt 
same protection that the private respondent receives. 

Now, my experience with pretrial too often, and present compan 
is excepted from my comments, is that pretrial consists of respondents’ 
counsel wanting to know what we have and giving nothing, and the 


hearing examiner is not in the position to force him to give any. 


thing. 
Not too long ago in one of our big merger cases, the Spalding 


case—it is in trial now or at least on appeal—we went through a pre. 


trial, went through it in good faith on both sides, and that merger 
case was actually in hearing for only 3 days when we closed the 
record, I think it can be done not as promptly perhaps as that in al] 
cases but a great deal of time can be saved in pretrial. However, it 
must be mutual and completely mutual. There must be a give-and. 
take and we must not be obliged to do all the giving. 

Mr. Dickey. I would agree with that completely, Mr. Chairman, 

The Cuatrman. Mr. Shniderman. 

Mr. Suniwerman. I would add my agreement to that wholehearted- 
ly. I think that is absolutely true. 

I do want to say that, although one recollection I have is of very 
recent vintage and, as I said earlier, some of the pretrial notions at 
the FTC are very much in the embryo stage, I have been called in 
for hearings before a hearing examiner at what he designated was 
pretrial although it was really the first hearing in the case and the 
pretrial consisted of simply this: A reading of the complaint, and 
the asking of respondent’s counsel sentence by sentence, whether he 
denied or agreed with that particular sentence. 

Now, an answer had already been filed which, in effect, took care 
of that as a very elementary concept, and certainly that is not in 
keeping with what we ought to be striving for; namely, mutuality of 
disclosure. 

; send Haycrarr. I would like to make a statement on that point, if 
might. 

I might preface it by going Mr. Babcock about 5 years better as to 
the time I have been with the Commission. It will be 42 years next 
month. I have lived through all the various developments and 
changes that have taken place. 

One of the things I might explain to these gentlemen that makes a 
Commission counsel, counsel in support of the complaint, hesitate in 
many cases to divulge the names oF the witnesses that he has is be- 
cause those witnesses have given to the Commission certain informa- 
tion in confidence. 

The Commission has always been the poor man’s friend, so to 
speak. If the man in the street or the small competitor or the small 
businessman had a complaint, he could go to the Commission, make 
his complaint, investigation would be made, and he would know that 
Soe he told the Commission’s investigator would be kept in con- 

ence. 

There is a $5,000 fine levied on any employee of the Commission 
that improperly discloses information thus obtained, so that there 
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has been a reluctance on the part of the trial attorneys in cases where 
that information has been obtained in that manner to turn the in- 
formation over to counsel for the respondent, not because of any 
abuse that might be made of it necessarily but because of that inhibi- 
tion that is on him. 

I know of instances where the witnesses for the applicant in the 
case who was a small man, small in amount of business that he con- 
trolled, felt he had been unfairly competed with and made his com- 
plaint and if that information was disclosed to the respondent in 
these pretrial conferences, he might well very well suffer as a result 
of it. 

The Commission itself must, as a matter of procedure, change that 
situation or give to the Commission’s trial attorney authority to dis- 
close that information in pretrial conference. 

Of course, when you go into the trial of a case and a man is sworn 
and comes on the witness stand, then the Jencks decision comes into 
play and the hearing examiner can then invoke the rules of evidence 
according to the decisions that have been handed down and, if this 
witness has divulged certain information to the examiner, that can be 
obtained under proper protection under cross examination. 

The reason I am speaking is because I want to explain to these 
counsel why many of the Commission’s counsel have been so reluctant 
in these pretrial conferences to divulge that information. 

It may be that the time will come when the Commission will give 
them authority so that they can do it. 

The examiner, of course, must take all those things into considera- 
tion and, I might say in passing that, because two examiners give 
diametrically opposite opinions, it does not follow that they would be 
opposite if they were in each other’s shoes. Each examiner must take 
into consideration the facts in that particular case and those facts are 
never the same. It depends on the type of case that you are trying. 

You take a merger case where there is probably no chance of any- 
body being injured as a result of the divulging of information and 
there is no reason why there cannot be complete interchange, of 
information. 

On the other hand, there are many times cases brought where there 
isa great deal of animosity which has been engendered between the 
applicant and the respondent and that is known and the hearing 
examiner must take all those various things into consideration when 
the representations are made to him by the Commission’s attorney in 
support of the complaint. 

As a matter of fact, I might agree with both of the gentleman re- 
ferred to here that Mr. Cox was correct in his case and Mr. Piper was 
correct in his case. 

It does not follow for a moment that because there are differing 
opinions that there would be any lack of uniformity in the applica- 
tion of a rule, and I certainly would want to put myself in position 
right now as opposed to any attempt on the part of the Commission to 
try to dictate to the hearing examiners how they are to enforce the 
laws of evidence and whether they should follow one procedure in 
pretrial conferences or another procedure in pretrial conferences. 

I do not think that the hearing examiner’s hands should be tied at 
all. He should be there and be allowed to use his best judgment to 
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ae upon these conditions and situations when they present them. 
selves. 

The Cuarrman. You would not intimate that the hearing examiner 
should not be subject to the Commission’s policy ? 

Mr. Haycrarr. No, I did not mean that for a moment. 

Mr. Dicxry. May I say one other thing ? 

Of course, I agree with Mr. Haycraft. I do not want to know who 
made the complaint and I do not want to know what has been said 
to the Commission during the course of its investigation. 

All I wish to know are the names of the witnesses that they have 
logical reason to believe they are going to introduce during the course 
of their case. 

Mr. Haycrarr. Too often they are one and the same. 

Mr. Dickey. I do not know that. I can go out and interview him 
and find out what he has told the Commission and see if what they 
tell me is consistent with what they have told the Commission for 
purposes of impeachment, or else I will know that when he gets on 
the witness stand I had better not ask him any questions. 

The Cuatrman. Mr. Rowe. 

Mr. Rowe. One aspect, Mr. Chairman, which to me, casts a little 
more illumination on this subject matter is this: In large part the 
jurisdiction of the Federal Trade Commission to enforce the antitrust 
laws is duplicated and is overlapped by the Antitrust Division of the 
Department of Justice which enforces the same statutes. 

Now it may very well be that the Federal Trade Commission has 
considered itself the poor man’s friend in some instances, but cer- 
tainly the Antitrust Division does consider itself in the same perspec- 
tive. It seems to me that, if you do not have these abuses and you do 
not have these tamperings with witnesses, which apparently are in 
the background of some of the concern that is expressed, when the 
Justice Department brings its case in the Federal courts, then it seems 
to me that, without curtailing the discretion of the hearing examiners 
of the Commission, that the rule should be that you have disclosure 
and that the exception should be that you have secrecy because, if the 
situation under the Federal rules has worked itself out well and 
equitably in the courts with the Justice Department, I see no reason 
why you should not have the same result with the Federal Trade 
Commission. 

Mr. Maclver. Might I make a comment, Mr. Chairman? 

The Cuarrman. Mr. Maclver. 

Mr. MaclIver. I think that as long as there are a few cases pending 
before the Federal Trade Commission for as much as 6 or 7 years, 
there is going to be criticism of the agency, and how much can ke 
accomplished by rule changes has been discussed by others. I think 
that much could be accomplished in eliminating delay by simple 
changes in emphasis in the Commission itself; in other words, placing 
responsibility squarely on an individual trial attorney, on an individ: 
ual hearing examiner, and insisting that the case go forward as expe 
ditiously as possible as soon as it becomes clear that it is going to be 
a fully contested case that is going to give a lot of trouble. 

For example, every effort should be made not to have more than one 
of these troublesome cases assigned to one hearing examiner during 
the period of actual trial. The counsel and the hearing examiner 
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should be instructed by the Commission that it will not tolerate pe- 
riods of up to 6 months for filing of proposed findings or of up toa 
ear for preparation of initial decision regardless of the difficulty of 
the issues or the magnitude of the cases. 

Such a handling of work assignments would avoid delays due to 
crowded hearing examiners’ schedules and would permit as nearly a 
continuous trial as practical for trial counsel. Giving such emphasis 
and priority to the trial of these problem cases might temporarily 
slow the handling of other lesser cases. However, such concentra- 
tion on these largest cases would inevitably result in the requiring of 
total expenditure of fewer man-hours of the hearing examiner and 
trial counsel. Certainly it would not increase the total time spent on 
these cases. i : , 

Thus, once past the initial period required to bring these protracted 
cases up to as nearly a current status as possible, work could go for- 
ward on all cases at the regular rate with the advantage of cutting 
months, if not years, off of the length of the occasional big case. 

In my opinion, much has been done in this direction by Mr. Joseph 
Sheehy, Director of the Commission’s Bureau of Litigation. How- 
ever, great impetus could be given this program if it would be for- 
mally adopted by the Commission itself. 

Mr. Haycrarr. I would like to talk to that at the other end of the 
dilemma. 7 

I think that all that Mr. Maclver has said is good so far as it goes. 
The difficulty is that, as a matter of practice, we do not have sufficient 
hearing examiners to do it. 

When I first took the job that I have now, the average workload of 
the hearing examiner was not over 10 cases. Now they run beyond 20 
on an average. 

Under such circumstances, you cannot divide up the work in such 
away that you can have that sort of a result. 

Mr. Kintner. I am the man in the middle on this, Mr. Chairman, 
and I am going to try to satisfy both gentlemen. I am going to get 
Mr. Maclver’s paper and see what can be done about it, and I am 
currently trying to satisfy Mr. Haycraft with respect to the very 
serious situation of lack of examiners. 

Mr. Sureny. May I ask that I be put in there for consideration. 
Mr. Chairman, because, after all, my office has to try these cases and 
we cannot do that without lawyers. 

The Cuarrman. You are right. You can put in your plug at this 
point, too. 

Do you think that the Commission should have the authority, not- 
withstanding the civil service, to go out and get qualified examiners? 

Mr. Kintner. Mr. Chairman, I feel that there ought to be a central 
agency beyond the independent regulatory agency which has control 
over the selection of and qualification of examiners. In other words, 
Ithink there ought to be a register maintained somewhere. 

I would like to have it maintained along the lines suggested by Mr. 
Haycraft. 

_ The Crrarrman. It seems to me that in basic policy you get square 
into the same thing you have now with the Civil Service Commission. 

Mr. Krxtner. Yet there are many ways in which you can avoid 
that register and one is hiring qualified examiners from other agencies 













580 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


and, quite frankly, we have been doing that; but I think the vice is jp 
the way that the present system of selection is set up and administered, 

I do not think that the problem is one of abolishing the system but 
merely improving it. 

The Cuarman. You do not think that the Commission, then, 
should have the authority themselves ? 

Mr. Kintner. I think the Commission should select among the 
qualified candidates. 

The Cuamman. You mean on a very restrictive basis of the top 
three who might have to be on a list ? 

Mr. Kintner. No, sir. 

I think that there should be some improvement in that connection, 
I think that the agencies should have a wide selection off of a list of 
qualified people. 

Mr. Haycrarr. I want to add to that. I think the agencies have 
the power to determine when they need hearing examiners and should 
be allowed to get them. 

Right now we are under a stringent situation with the Civil Service 
Commission in trying to get new examiners. They are the ones that 
determine whether we are entitled to another examiner or not, or two 
examiners or three examiners, and we can’t get beyond the Civil 
Service Commission. We have to satisfy the Civil Service Commis 
sion that we need additional examiners. 

I think that is a bad situation. We ought to know when we need 
them, and we do know when we need them. 

The Cuatmrman. Does anybody else have a comment ? 

Mr. Kiytner. Mr. Chairman, that is a serious problem Mr. Hay- 
craft has raised, and I intend to go to the Civil Service Commission 
and advance the needs of my agency in this connection, and I am sure 
that I will find them reasonable. 

The Cuamrman. From what reports I have received with reference 
to other ogencies, I am not so sure that I can share your optimism. 

Mr. Kintner. If I don’t find them reasonable, Mr. Chairman, I 
will be back here. 

The Cuatrman. However, I do wish you good luck. 

Mr. Lisuman. I have one or two questions I would like to ask. 

In exercising the regulatory powers of the Commission, and 
cially the antimonopoly function, to what extent does the Commission 
rely upon complaints from outside the agency for the initiation of 
agency action ? 

Mr. Kintwner. Toa very great extent, Mr. Lishman. 

We find that competitors who feel that they have been injured in 
the main do not have much hesitation in bringing the matter to the 
attention of the Commission. Quite a few complaints emanate from 
the Congress. They are transmitted by individual Congressmen as 
complaints of constituents, and some of these complaints originate 
through other field investigations of our investigators, and some, It 
is true, the Commission initiates on its own motion in connection 
with broad programs. 

Mr. Lisoman. Apart from antimerger activities, to what extent 
is the Commission’s enforcement action taken on the basis of prior 
economic analysis of competitive conditions in various markets? 
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Mr. Krntner. I think that Mr. Babcock can reply to that one be- 
cause he has been in charge of our Bureau of Investigation and then 
Executive Director, as he is today. 

Mr. Bascock. If I understand the question, Mr. Counsel, you want 
to know in what manner or if complaints come out of economic 
studies ¢ 

Mr. Lisuman. That is right. 

Mr. Bascock. Let’s go back a little bit to the antibiotic study, 
which was very exhaustive and very costly. We now have pending a 
case alleging price fixing of a major type and restraint of trade. 

We are now initiating studies in food marketing concentration in 
the retail area. 

Concurrently with that, it may happen that we will have some 
complaints grow out of it. 

Going back further, there was an economic investigation in coffee 
trade, the New York Coffee and Sugar Exchange. I believe this 
was in 1955, and out of that grew a charge of price fixing and re- 
straint of trade. I believe it was characterized as restraint of trade 
and use of a restrictive contract. 

We got a complaint and order in that case. I don’t recall any 
others right now, but it quite often follows that out of an economic 
study comes complaints. 

Mr. Haycrarr. There was our meat investigation way back in 1918. 

Mr. Lisoman. What I am leading up to there is, there have been 
allegations made, whether correct or incorrect, that the economic and 
investigatory functions of the Commission had atrophied since World 
War If and I just wondered how extensive your investigations are 
inthe enforcement of the act ? 

Mr. Bascock. I don’t know what I can add to what I have said. 
As we initiate these investigations, employing of course our full 
manpower in an area, we have had these cases develop. We are 
presently employing all in the food industry. 

Mr. Lisuman. Is the extent of your economic investigations cur- 
tailed because of the fact you don’t have sufficient personnel ? 

Mr. Bascock. Weil, of course, we could make an unlimited number 
of investigations I guess if we had more personnel. We see need for 
them or at least interesting areas where we would like to make them, 
but it takes the Commission to agree to expand its funds in that direc- 
tion. Wedothe best we can. 

Mr, Kintner. An agency of Government never has enough money, 
as the committee knows, but there is a point where the agency can 
with a reasonable amount of money do a reasonable enforcement job. 

We have never felt that we had quite reached that point, but we 
keep trying year after year. 

Mr. apcock. I think we choose those areas where we have reason 
to believe that an economic study would be most fruitful of results. 

Mr. Kintner. Quite often, Mr. Lishman, we will find ourselves is- 
suing a number of complaints in a particular industry and it appears 
there is a pattern of prevalence of practice and then the Commission 
will in those instances search about for means of wider scale enforce- 
ment in that industry. That may lead to an industrywide investiga- 
tion, but we only do such investigations on a broad scale when the 
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need becomes quite apparent, for manpower reasons and other peg. 
sons. 

Mr. Lisuman. To what extent, if any, are negotiations of consent 
orders conducted before the filing of a complaint ¢ 

Mr. Kintner. Mr. Sheehy can answer that. 

Mr. Suerny. That occurs very seldom in the Commission’s prac. 
tice, Mr. Lishman, and I think the reason is rather obvious. 

Until the Commission acts, the staff cannot know what will be ip 
the complaint. We can discuss with a respondent and his attorney 
after the investigation, and when we are in the process of preparin 
a complaint, the various matters that are under consideration, but 
other than in rather simple cases it would be extremely difficult for 
us to try to work out a consent settlement and send it along as one 
package to the Commission before the complaint issues. 

We have done that in a few instances. We did it in a series of wool 
misbranding cases that we had under investigation. It involved in. 
terlinings. There were some seven or eight companies involved and 
they came in while the investigation was in process and said they 
knew they violated the law. They didn’t want to contest it; couldn't 
they have the complaint and order all at one time. 

We worked it out, forwarded it to the Commission with a recom- 
mendation that it be handled in that fashion, and the Commission did, 
There was a simple charge, misbranding as to wool, and it was pos- 
sible to do it. 

There probably have been a few others where we have done that, 
but in the normal case we must know what the Commission is goi 
to charge in the formal complaint before we can sit down and discuss 
an order that will meet that complaint. 

Mr. Kintner. That is an optimum situation for which we are al- 
ways looking, because it is highly desirable that all competitors 
similarly situated be similarly treated at the same time. 

Mr. Lisuman. I have one final question. 

The Commission doesn’t issue a declaratory rule or judgment. 

Is there any area or regulatory function where the declaratory 
judgment could be used to clarify the law and expedite the function- 
ing of the Commission ? 

Mr. Krntrner. Mr. Chairman, for years there has been discussion 
at the Federal Trade Commission of the possible value of declaratory 
judgment proceedings. 

I well recall when Chairman Howrey came to the Commission this 
was one of the areas that he explored as a possible reform area, and 
very reluctantly came to the conclusion that there was no need for 
such proceedings at the Federal Trade Commission. 

As a matter of fact, our proceedings now are very much of that 
tvpe and we have concluded—I think this is almost the universal con- 
clusion of the staff and the members of the Commission—that. there 
would be little to be gained through the use of declaratory judgment 
proceedings. 

We would have to make about the same degree and amount of in- 
vestigation that we make today in order to have the judgment have 
any meaning or the proceeding have any meaning. 

T don’t think that there is much utility for that proceeding at the 
Federal Trade Commission under the circumstances. 
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Mr. LisuMaAn. Just one final question, which we have asked other 
commissions, and that is to what extent, if any, court decisions are 
responsible for some of the delays in the Commission activity 4 

Mr. KintNeEr. Some, that is true, but there is delay inherent in all 
justice, ¢ and I feel that the court review of our work is most essential 
and insures that we conduct our proceedings with fairness and due 

rocess and do the job that the law assigns to us. 

Mr. LisHMAN. Y ou are not troubled by a particular decision which 
some agencies claim, such as the Ashbacker decision or the decision 
in the Johnston case ? 

Mr. KintNner. We disagree. 

We find burdensome and irksome temporarily some of these ad- 
verse court decisions, but that is true of every one, whether it be a 

rson or an agency that has an adverse court decision. 

I feel that the court review is the necessary checkrein on the admin- 
istrative process. 

Mr. Lisuman. [ am not arguing against it. I am just inquiring 
since the claim has been made by one commission especially that they 
were severely handicapped by the Ashbacker doctrine and by the 
decision in the Johnston case. 

I was wondering whether you had any experience of that kind. 

Mr. Kintner. No, sir; nothing that I would like to complain about. 

Mr. Lisuman. I have no further questions, Mr. Chairman. 

The Cuairman. Gentlemen, we have been here quite a while this 
afternoon and the hour is beginning to get late. We have covered 
these items in general very well, I think. At this time, however, 
let the record show that these hear ings this afternoon, this panel dis- 
cussion by you gentlemen on the Feder: al Trade Commission, will be 
included in the ‘Tecord prior to the general roundup discussion which 
was the topic of discussion for 2 days earlier this week, in order that 
this discussion may be included in the record along with the other 
agencies and prior to the general roundup discussion we had. 

I think that will make the record much better. 

Supplemental remarks of Mr. Henry S. Sahm, vice president, 
Federal Trial Examiners Conference, may be included ; in the record 
at the appropriate place; likewise a letter from Mr. Edward T. 
McCormick, president of the American Stock Exchange, dated June 
23, 1959, furnishing observations with reference to the panel discus- 
sion on the Securities and Exc hange Commission; also the statement 
of Mr. Donald H. McGammon, president of the Westinghouse Broad- 
easting Co., Inc., Washington, on the administrative process problem 
on all four topics will be included in the record in case it has not been 
included. 

The letter from Mr. William C. Burt, Washington, D.C., dated 
June 25, 1959, furnishing an opinion with reference to the power of 
the President in interstate route cases under section 801 of the act of 
the Civil Aeronautics Board, may be included in the record at the ap- 
propriate place. 

Additional information which was requested from the Inters’ ate 
Commerce Commission regarding suspension matters and funetions 
of the Commission’s suspension board may be included at the appro- 
priate place. 
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A letter from Mr. Coates Lear, of Lear & Stout, Washington, Dc 
dated June 18, 1959, furnishing comments on the problem of afford. 
ing all parties a fair hearing before the Civil Aeronautics Board ang 
other similar administrative agencies, will be included in the record, 

There have been other members of the panels who have requested 
os acme to submit additional statements and they are given that 
privilege. 

If there is any additional information that any of you gentlemen 
would like to supply, you may have the privilege of doing so, 

I would like to say to you, Mr. Kintner, and to all of you gentle. 
men of the panel, that we do appreciate your coming in here this 
afternoon and joining together in this panel discussion on the prob- 
lems of the Federal Trade Commission. 

We felt that these general topics of these administrative agencies 
would give us the benefit of information that would be helpful and 
in this manner we could, with you and others, bring about a better 
understanding of some of the problems and possibly how to approach 
them, and with the thanks of the committee for your appearance 
here, we apologize if we have kept you too late. 

Mr. Kintner. Mr. Chairman, may I say on behalf of the Com- 
mission and my colleageus that we appreciate this privilege. 

We think that the proceedings have been eminently fair, and we 
feel that this hearing this afternoon will prove to be very helpful 
to the Federal Trade Commission. 

The Cuatrman. Thank you very much. 

I might also state that these panel discussions have been for the 
purpose of, as I stated, trying to clear the atmosphere of some of 
these problems and they have not been in the nature of formal hear- 
ings as we recognize them. 

I am sorry that we have not had more members of the committee 
here, but you know the situation with reference to the Congress and 
the dedication that is going on in Montreal today, which has taken 
many members away. 

e felt it imperative to conclude these panel discussions and it 
will be the intention of the committee to hold hearings on the specific 
proposed bills pending before us regarding these matters. That is 
H.R. 4800, which was introduced as a result of recommendations 
contained in the subcommittee’s report filed earlier this year. 

You have had an opportunity, I think, Mr. Chairman, to study 
that proposal and I am sure that at the appropriate time you will 
have comments of the Commisison on it. 

Mr. Kintner. Certainly, sir. 

The Cuarrman. When hearings are held on this and also HR. 
6774, which is a proposal I introduced at the request of the American 
Bar Association, those will be the basis of the bills on which hear- 
ings will be held on specific legislation at such time as the committee 
can get to it. 

It may be along toward the end of the session or even after the 
session is over, during the recess, that those hearings will be scheduled. 

We all feel that they are very inportant and should have very 
thorough consideration. 

The staff will make an analysis of the panel discussions of last 
week and this week, and the analysis, I am sure will be very helpful 
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and will be included at the end of the hearing record when it is 
completed. ; 

The CuarrmMan. This particular record will be held open for an- 
other 2 weeks for the additional information to be supplied. 

Gentleman, thank you very much. Again, we appreciate your 
being with us. 

Mr. Kintner. Thank you, sir. 

The Cuamman. The committee will adjourn. 

Thereupon, at 4:45 p.m., the committee adjourned. ) 

‘Norm. The staff analysis, referred to by the chairman, will be 

issued as a committee print at a later date.) 
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MAJOR ADMINISTRATIVE PROCESS PROBLEMS 
(General Roundup Diseussion) 


TUESDAY, JUNE 23, 1959 


House or REPRESENTATIVES, 
SprctAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met at 9:30 a.m., pursuant to call, in room 
1334, New House Office Building. sd 

Present: Representatives Harris (presiding), Flynt, Moss, Bennett 
of Michigan, Springer, Devine, Bush, and Avery. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Beverly M. Coleman, subcommittee attorney, Herman Clay Beasley, 
subcommittee clerk, and Jack Marshall Stark, minority counsel. 

The CHarrMAN. The committee will come to order. 

Good morning, gentlemen. On behalf of the committee, let me ex- 
tend to each of you a cordial welcome to this general roundup dis- 
cussion of all the topics that we have been discussing. 

We thought it would be advisable to have the representatives of the 
bar association, some trade associations, and the Federal Trial Examin- 
ers Conference represented in this type of a general roundup dis- 
cussion. 

As you perhaps know, we have had a panel discussion on each of the 
major regulatory agencies thus far with the exception of the Federal 
Trade Commission. Due to the busy schedule of the House last week, 
we got behind and found it necessary to put the Federal Trade Com- 
mission over until Friday of this week when we will conclude this 
panel discussion on these major questions. 

The purpose of the meeting today and tomorrow is to get from you 
gentlemen a general discussion and free expression of your views re- 
garding this matter. We should have divergent views here. 

We are all trying to clarify the situation with reference to any 
probable legislation in this field. You obviously know of the objec- 
tives and purposes of these panel discussions which were rather fully 
outlined by me at the outset when we had the Civil Aeronautics Board 
before me a week ago today. 

At this time I call attention to the fact that I have previously of- 
fered for the record a list of names and addresses of all of the panelists 
who, in response to the invitation of the Special Subcommittee on 
legislative Oversight, will attend and participate in our discussion 
meetings. ‘This list, together with the “Revised Outline of Proposed 
Panel Discussion,” containing a schedule of the meetings, which was 
sent to each of the panelists, will be reproduced at the end of the 
printed record for ready reference purposes. 
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So without me taking any of the time from this program this morp- 
ing, I think we will start off by first having you identify yourselves go 
that we can be sure just who all appears thismorning. I might as wel] 
start with you, Harold, since you are in the middle. I hope you do 
not misunderstand me with that comment. You happen to be right 


straight ahead. 
MEMBERS OF THE PANEL 


RICHARD J. CONNOR, PRESIDENT, FEDERAL POWER BAR ASSOCIA. 
TION, WASHINGTON, D.C. 

GEOFFREY CREYKE, JR., CHAIRMAN, ADMINISTRATIVE LAW SEc. 
TION OF THE DISTRICT OF COLUMBIA BAR ASSOCIATION 

JUSTIN FELDMAN, CHAIRMAN, ADMINISTRATIVE LAW COMMIT. 
TEE, ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 

LEONARD H. MARKS, PRESIDENT, FEDERAL COMMUNICATIONS 
BAR ASSOCIATION, WASHINGTON, D.C. 

ROBERT E. MAY, FORMER CHAIRMAN, FEDERAL POWER BAR ASS0- 
CIATION, WASHINGTON, D.C. 

DONALD C. BEELAR, ESQ., WASHINGTON, D.C. 

E. GRANVILLE CURRY, ASSOCIATION OF INTERSTATE COMMERCE 
COMMISSION PRACTITIONERS, WASHINGTON, D.C. 

F. TROWBRIDGE vom BAUR, FORMER CHAIRMAN, ADMINISTRA. 
TIVE LAW COMMITTEE, FEDERAL BAR ASSOCIATION, WASHING. 
TON, D.C. 

VALENTINE B. DEALE, ATTORNEY, WASHINGTON, D.C. 

PETER T. BEARDSLEY, GENERAL COUNSEL, AMERICAN TRUCKING 
ASSOCIATION, WASHINGTON, D.C. 

JOSEPH P. ADAMS, EXECUTIVE DIRECTOR AND GENERAL COUNSEL, 
ASSOCIATION OF LOCAL TRANSPORT AIRLINES, WASHINGTON, 
D.C. 

LOUIS P. HAFFER, EXECUTIVE VICE PRESIDENT AND COUNSEL, AIR 
FREIGHT FORWARDING ASSOCIATION, WASHINGTON, D.C. 

ROBERT E. LEE HALL, GENERAL COUNSEL, NATIONAL COAL ASS0- 
CIATION, AND SECRETARY, FUELS RESEARCH COUNCIL, WASH. 
INGTON, D.C. 

STANFIELD JOHNSON, ASSOCIATION OF AMERICAN RAILROADS, 
WASHINGTON, D.C. 


HAROLD F. HAMMOND, EXECUTIVE VICE PRESIDENT, TRANSPOR- 
TATION ASSOCIATION OF AMERICA, WASHINGTON, D.C. 

T. VERNON HANSEN, SOUTHERN STATES COOPERATIVES (TAA), 
BALTIMORE, MD. 
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VINCENT T. WASILEWSKI, NATIONAL ASSOCIATION OF BROAD- 
CASTERS, WASHINGTON, D.C. 


MARC WHITE, COUNSEL, NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, WASHINGTON, D.C. 


STUART G. TIPTON, PRESIDENT, AIR TRANSPORT ASSOCIATION, 
WASHINGTON, D.C. 


J.D. BOND (FCC), HAROLD P. BOSS (ICC), PAUL N. PFEIFFER (CAB), 
HENRY SAHM (NLRB), JOSEPH ZWERDLING (FPC; PRESIDENT, 
FTEC), REPRESENTATIVES OF FEDERAL TRIAL EXAMINERS 
CONFERENCE 


Mr. Hammonp. Mr. Chairman, the Transportation Association is 
very used to being in the middle and caught between crossfires from 
time to time. 

I am Harold Hammond, executive vice president of the Transpor- 
tation Association of America. 

Mr. Hansen. I am T. Vernon Hansen, general traffic manager, 
Southern States Cooperatives, Baltimore. 

Mr. Wasitewski. I am Vincent Wasilewski, manager of govern- 
ment relations of the National Association of Broadcasters. 

Mr. Curry. My name is Curry. I represent the Associaticn of 
Interstate Commerce Commission Practitioners. 

Mr. Sam Flint unfortunately was unable to be here. 

The Cuarrman. Yes, Mr. Curry. 

Mr. Brarpstey. My name is Peter T. Beardsley, general counsel, 
American Trucking Association. 

Mr. Treron. I am Stuart G. Tipton, president of the Air Trans- 
port Association. 

Mr. Jounson. I am Stanfield Johnson. I am representing the As- 
sociation of American Railroads here today. 

Mr. Prerrrer. I am Paul Pfeiffer, a trial examiner; and I am one 
of the representatives of the Federal Trial Examiners Conference. 

Mr. Sau. I am Henry S. Sahm, trial examiner for the National 
Labor Relations Board, and I might state, Mr. Chairman, that my 
statement here has me as associated with the Civil Aeronautics Board. 
I would be very proud to be associated with them, but I am a trial 
examiner for the National Labor Relations Board and appear here as 
vice president of the Federal Trial Examiners Conference. 

Mr. Zwerpuinc. I am Joseph Zwerdling, hearing examiner at the 
Federal Power Commission, and I appear as president of the Fed- 
eral Trial Examiners Conference. 

Mr. Dear. I am Valentine B. Deale. I am an attorney in private 
practice in Washington, D.C., with my own law office. 

Mr. Brrxar. I am Donald C. Beelar, attorney in private practice. 
My firm is Kirkland, Ellis, Hudson, Chaffetz & Masters. 

The Cuarrman. Mr. Deale, you are with the bar association of the 
District of Columbia. 
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Mr. Deatr. Yes, sir; I am a past member of its board of directors 
and past chairman of its administrative law section, and am and haye 
been a member of that section’s counsel for the last several years, 

The Cuarrman. And Mr. Beelar, you are representing the Amerij- 
can Bar Association ? 

Mr. Drare. I am not here today in any representative capacity, 
Mr. Chairman. 

Mr. Besar. I am the chairman of the ABA Special Committee on 
the Federal Administrative Practices Act and an officer of the ad- 
ministrative law section, but I understand I am not speaking in a 
representative capacity today. 

The CHarrMan. Very well. 

Mr. vom Baur. My name is F. Trowbridge vom Baur. I am 
General Counsel for the Navy, but I am not here speaking for the 
Navy ; I guess, just for myself. 

Mr. Bonp. My name is J. D. Bond. I am a hearing examiner at 
the Federal Communications Commission. I appear as one of the 
panelists on behalf of the Federal Trial Examiners Conference. 

Mr. Connor. I am Richard J. Connor, and I appear here as presi- 
dent of the Federal Power Bar Association. 

Mr. FerpMan. I am Justin N. Feldman. I am chairman of the Ad- 
ministrative Law Committee of the Association of the Bar of the City 
of New York. 

Mr. Marks. I am Leonard H. Marks, president of the Federal Com- 
munications Bar Association. 

Mr. May. I am Robert E. May, practicing attorney, principally 
before the Federal Power Commission. Last year I had the honor of 
being the president of the Federal Power Bar Association. 

Mr. Avams. I am Joseph P. Adams, executive director and general 
counsel of the Association of Local Transport Airlines. 

Mr. Hau. I am Robert E. Lee Hall, general counsel of the National 
Coal Association. I am also chairman of the mineral and natural 
resources law section of the American Bar Association, but do not 
appear here on behalf of that organization. 

The Cuatrman. Thank you, gentlemen. 

Did we miss anyone? I believe not. 

Mr. Curry, you and Mr. Hall have both participated already, as 
has Mr. May—and has anyone else ?—in these discussions, and thie 
fore you are familiar with the nature of this program by your own 
experience. 

I think probably to lead off this morning if we will let Mr. Tipton 
give a brief discussion on topic I, we might then open this up to dis- 
cussion by the panel. 

Mr. Treton. Mr. Chairman, I would be very glad to do that. Ihave 
a prepared statement and I think I can be briefest by reading it. 

The Cuatrman. Very well. 

Mr. Treron. Without further introduction to topic I, with which 
we are all familiar, the solution of the problem presented in this topic 
is just as hard as it is important. 

It is not difficult to understand, to announce, and to enforce the 
notion that it is wrong to address ex parte communications to a court. 
The applicability of this rule is well understood, and the rare and lim- 
ited exceptions to the rule are also well understood. Practice before 


the cour 
are offic 
rules. 
On tk 
putes 0! 
vested 1 
ple and 
court ar 
Memt 
their fie 


would 
If the 
for sj 
forms 
room: 

Th 
muni 
such | 


hibiti 


legis] 
scribe 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 591 


the courts is limited almost entirely to lawyers, who by long tradition 
are officers of the court and bound to obey its written and unwritten 


es. 

On the other hand, administrative agencies have few of the attri- 
butes of a court, and the mixture of functions and responsibilities 
vested in a typical administrative agency make inapplicable the sim- 
ple and well understood rules applying to the relationship between 
court and counsel. 

Members of administrative agencies are supposed to be experts in 
their fields, and are not required to achieve their expertness through 
review of records made in administrative hearings. In a general 
sense, they are to gain their knowledge of the industry where they find 
it, with no rules to impede or restrict their efforts to become and con- 
tinue to be thoroughly acquainted with the industry they regulate. 

This general attitude on the part of an administrative agency is 
particularly important in dealing with an industry such as the one I 
represent because it is constantly marked by rapid change, changes 
which necessarily affect the regulatory approach which must be taken 
by the agency. Those changes must be recognized and constantly 
watched or the agency will fall behind its industry. 

While the knowledge thus gained will and should be brought to 
bear on every case decided, there are, of course, many types of cases 
before administrative agencies when the decision must be made after 
hearing and upon a record. Here the answer to the question is reason- 
ably easy. Ex parte communication going to the merits of the case 
being tried are inappropriate and should not be tolerated. 

But this does not settle the matter either, because there are many 
cases dealt with by administrative agencies which do not fall in this 
category and yet have characteristics which make ex co communi- 
cations just as inappropriate as if a hearing and record were required. 

Recently a case was dealt with before the Civil Aeronautics Board 
under the general heading of rulemaking. It involved the right of 
Qantas Airways to transport certain traffic across the United States. 
The proposal was vigorously advocated by Qantas, and just as vigor- 
ously opposed by the Air Transport Association and a number of U.S.- 
flag airlines. 

n this case I believe it would have been appropriate for the Board 
to prescribe that the case be decided solely on the basis of public 
argument. 

On the other hand, in many rulemaking proceedings the Board 
would be unduly hampered if that kind of a rule were to be imposed. 
If the Board is seeking to prescribe the proper method of accounting 
for spare parts, the members of the Board should be free to get in- 
formation regarding the practical handling of spare parts in stock- 
rooms and maintenance shops from any source they care to. 

Thus, it is not possible in legislating on the subject of ex parte com- 
munications to designate one general type of proceeding, to prohibit 
such communications, and leave it at that. Nor is it possible to pre- 
scribe in a general way the proceedings which are subject to the pro- 
hibition. Griminal sanctions would be imposed for violation of the 
legislation, and for that reason the standards of conduct must be de- 
scribed with great clarity. 

If this is not done, two results will follow, either one of them bad. 
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The law will not be enforced because of constantly recurring jp. 
equities, or if there is a determination to enforce it in accordance with 
its terms, the relationship between the industry and the regulatory 
agency will be so stiff and rigid that the agency will be deprived of 
Saemiatan of the industry other than that painstakingly secured from 
a written record. 

Another difficult set of problems relates to the persons to whom 
these prohibitions should apply, what persons should be forbidden to 
make ex parte communications and what persons should be prohibited 
from receiving them. 

It seems to me that with the exceptions I will mention in a moment, 
these problems are handled about as well as they can be handled jn 
H.R. 6774. That bill prohibits “any person” from making ex parte 
communications “with intent to influence the consideration or decision 
of a proceeding.” 

This presents one difficulty. It either proscribes too much or too 
little, depending upon whether the phrase “any person” includes the 
staff of the agency concerned. If that phrase includes the staff, then 
literally the agency members would have to work alone on the deci- 
sion. If it does not include the staff, it would permit those staff mem- 
bers who have been adversaries in the proceeding to continue to argue 
their position in secret. 

Without attempting at this time to propose a concrete amendment 
to deal with this subject, it seems to me that it would be appropriate 
to pane that the broad prohibition in H.R. 6774 not include the 
staff of a regulatory agency except that portion of the staff which has 
taken a position in the proceeding concerned. If a portion of the 
staff has taken a position, the rules for them should be the same as 
the rules for industry litigants. 

Now, as to those receiving ex parte communications, here again 
H.R. 6774 provides a point of departure. It prohibits ex parte com- 
munications to an agency member or hearing officer who is or will be 
involved in the decision in the proceeding. This would probably work 
if it were expanded to include the SC aeRiee. personal staff as well as 
himself. 

All this leads me to several conclusions: 

I believe there should be Federal legislation on this subject. The 
authority of Congress is necessary to make the legislation effective. It 
should be carefully framed to prevent ex parte communications in 
those cases where such a prohibition is appropriate while giving the 
agency ample leeway to become expert in the industry regulated, The 
legislation must provide clear standards of conduct. 

These objectives can be accomplished by prohibiting ex parte com- 
munications in cases which are required to be decided after hearin 
and upon a record, and such other cases as may be designated for su 
treatment by the agency at the outset of the proceeding. 

By making a designation of this kind, the agency can resolve all 
doubts as to the standards of conduct to be followed in the desig- 
nated proceeding, doubts that very properly exist because of the wide 
variety of proceedings and the different methods of handling them. 
Such designations permit the Board to choose those cases where fair- 
ness and expedition require a record or public argument, and those 
cases where better decisions can be made without the rigidity neces- 
sarily involved in the application of such rules. 
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Public designations of this kind will make it possible for this sub- 
committee to pass upon the agency’s judgment and make suggestions 
if, in the opinion of the subcommittee, the agency is becoming more or 
less restrictive than circumstances justify. 


That concludes the statement on the first topic, Mr. Chairman. 
The CuarrMAN. Thank you, Mr. Tipton. 


I notice you have another page on the other topics. Would you like 
that to just be included in the record ? 


Mr. Trrron. Yes, if it may and when we reach those topics, I think 
it would be sensible if I then elaborated on them. 


The Cuarrman. All right. Your prepared statement on the other 
three topics will be included in the record at this point. When we 
reach those topics, you may elaborate on your views. 

(The material referred to follows :) 


STATEMENT OF Stuart G. TirTron 
TOPIO II 


The committee has had before it a number of able and experienced hearing 
examiners. There is nothing I can add to what they have said, particularly 
since the ATA participates in very few formal proceedings. However, I was 
struck by two comments made by Mr. Brown, chief examiner of the Civil Aero- 
nautics Board. In his opinion the salary classifications of hearing examiners 
have not kept pace with developments in the Government generally. There 
have been great efforts in recent years, through the creation of special classi- 
fications, to compensate at a higher level those Government employees carrying 
particularly heavy responsibilities. I understand from his statement that the 
responsibilities of hearing examiners have not been adequately recognized. In 
view of the major role played by the hearing examiner in administrative agen- 
cies and the extent to which a corps of competent hearing examiners can make 
for the expeditious disposition of cases, this area is one which should be re- 
viewed by the subcommittee. No legislation seems to be required. Action by 
the Civil Service Commission could solve the problem. 

Another point made by Mr. Brown related to the “creation” of hearing exam- 
iners. He pointed out that under present civil service experience requirements 
it was not possible to employ “apprentice” examiners, who could be brought into 
the agency at a relatively low salary and trained by the experienced examiner 
group. It seems to me that Mr. Brown’s point is extremely well taken. Here 
again no legislation is necessary. The Civil Service Commission has the power 
to solve this problem if it cares to do so. 


TOPIC III 


I have no comment on this topic except to the extent that my comments on 
topic I bear on the question presented here. 


TOPIC IV 


I have no comment on this subject. Mr. Mulligan, of the Civil Aeronautics 
Board, put forward a number of legislative changes. We will comment on them 
as they are brought up by this committee. 


The Cuatrman. Gentlemen, you have had the matter opened up to 
youon topic No. 1. 


ae Connor, I wonder if you would like to take a shot at this item at 
this point. 

Mr, Connor. I wonder if I might postpone it until a later time, Mr. 
Chairman, if you please. 

The Cuarrman. Who would like to? 

Mr, Zwerpiine. Mr. Chairman, I would like to make a comment on 


one point in connection with the proposed legislation to outlaw ex 
parte influence. 
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I have seen the many statements which have been given before thi 
committee on that subject and many of the speakers have pointed zr 
difficulties and problems which will confront the Congress in drafting 
such a bill. 

What I want to throw out and then rebut is a new type of argument 
or objection which was presented to me recently by a person of ve 
high stature who has spent many years in this connection with dene 
latory proceedings. He expressed the fear that if a bill were to be 
passed by Congress outlawing ex parte contacts by private parties 
with the members of the Commission, the net result of such legislation 
would be merely to make the members of the Commission captives of 
the agency staff. 

He was thinking of the possibility that the Commission, not being 
able to get its answers to these problems from the outside parties by 
informal discussions, would then get its answers exclusively from staff 
in informal] discussions, and, therefore, he suggested that the best Sys- 
tem is the one where both the outside parties and the staff are able to 
communicate freely with the Commission on these matters. 

I feel that the answer to this type of argument is that it is equally 
wrong for members of the Commission to discuss the contested issues 
with staff personnel or with the outside parties, and I would also like 
to make the point particularly that there is no real reason why the 
members of the Commission need to have that type of ex parte discus- 
sions to really decide the cases themselves. 

I think that the real answer here and the real issue is whether the 
Commission members themselves will do the homework and acquire 
their own understanding of the issues so that the decision will be their 
own. - 

It is my feeling that if the Commission members will make a care- 
ful study of a comprehensive and helpful hearing examiner's initial 
decision and a careful study of the briefs and if they will refer to such 
portions of the record that may seem necessary to look at in that con- 
nection, they then will get their own understanding of these issues. 

To me the danger is that if the Commission does not do that kind 
of homework, then when they speak privately to the staff and to the 
outside parties, the Commission members are not able to protect them- 
selves because they do not at that time have their own understanding 
of these complexities, and I feel the answer to these problems is to 
keep everything on the record and the decision should S based solely 
on the record. 

Thank you. 

Mr. May. Mr. Chairman. 

The Cuatrman. Yes, Mr. May. 

Mr. May. Mr. Tipton, I wonder if you make any distinction on ex 
parte communications between those which relate to the merits of the 
case and procedural problems ? 

I don’t think there is any question in anybody’s mind, and at least 
there is not in mine, that there should not be any ex parte communi- 
cations relating to the merits of the proceeding. 

What I have in mind is that the Federal Power Commission has 
promulgated a proposed rule which would not inhibit ex parte com- 
munications relating to solely procedural problems, such as continu- 
ance of a hearing that hasn’t yet been assigned to an examiner and 
matters of that nature. 
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Would you ane in your own mind between such ex parte 
communications, or do you think it should be broad enough to cover 
everything! kt bel) : 

Mr. Zwerpuinec. I certainly would make that distinction and in 
that connection one reaction I have had in reading many of the state- 
ments given on topic I at this session is that everybody seems to agree 
that of course it is completely improper for the Commission members 
to have an ex parte discussion with an outside party on a contested 
issue in a contested case. ‘Then they run very quickly past that point 
to spend practically all their time warning the Congress that the 
danger is in outlawing the type of ex parte communications which 
Mr. May refers to, and I think all of us would agree as to procedural 
matters, as to situations where the lines of communication must be 
kept on, but I think it is important for this committee not to be led 
down the path of concentrating on the negatives. 

As the committee itself has indicated in its questions during this 
session, the area that we agree should be outlawed needs outlawing 
by legislation and those problems are not as isolated as they might 
appear to be, as this committee has developed through its hearings 
in the past 2 years. 

The Cuarrman. Mr. Zwerdling, you have been with the Federal 
Power Commission as a hearing examiner for some time, I assume. 

Mr. Zwerviine. Yes, sir. 

The Cuarrman. After you have heard a case and made a record, 
made your report, and the matter reaches the Commission for Com- 
mission consideration, do you contend that it would not be proper 
procedure for the Commission to talk to you about further explana- 
tion of any part of the record ? 

Mr. Zwerpiinc. I would feel that very strongly, sir, and the reason 
I would feel that way is that in a difficult contested case where the 
issues are complex, I don’t feel that there is any better way indepen- 
dently I could explain my positions to the Commission than the 
analysis I have made in my decision. If the Commission attempts 
to get a short explanation from me, I don’t think the Commission will 
get the kind of understanding it should have itself of the issues to 
make its own decision. 

Also, as Commissioner Kuykendall, of the Federal Power Commis- 
sion, pointed out to this committee, if the examiner is later called in 
the Commission office to explain his decision, it sounds nice to use 
the word “explain,” but I don’t think you can treat the examiners as 
not being human, and they certainly will feel under some tension 
and stress when they write their decision if they know that later as a 
matter of practice they are going to get called in to “explain.” 

I don’t think it is necessary or desirable. 

The Cuarrman. Mr. Sahm. 

Mr. Saum. Mr. Chairman, the Congress has shown concern in that 
respect and this is evidenced by its passage in 1947 of the Taft-Hart- 
ley Act, particularly section 4(a) which provides that— 

No trial examiner’s report shall be reviewed either before or after its publi- 
cation and no trial examiner shall consult or advise with the Board with respect 
to exceptions taken to his findings, rulings, or recommendations. 

The Cuarrman. Yes, and we had a similar provision in an effort to 
reach the same problem in connection with the McFarland amend- 
ments to the Federal Communications Act of 1952, I believe it was. 
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I might also say that a lot of people feel Congress went entirely 
too far im connection with those amendments and have, as a matter of 
fact, shackled the operation of the Commission. 

Does anyone from the Federal Communications Commission want 
to tackle that phase of it. 

Mr. Bond. 

Mr. Bonn. Mr. Chairman, if I might comment, I have, as you know 
lived with that and I would like to express my endorsement of Mr. 
Zwerdling’s views that it is a very salutary provision. 

I certainly among the hearing examiners heard no complaint about 
it. Instead, the aflirmative has been expressed strongly among hear- 
ing examiners that it is a worthwhile provision. It protects chiefl 
I believe, the independence of the hearing examiner who has the lak 
lenge of preparing a well-reasoned decision, but does not have the 
threat, as it were, of having to come in and be called on the carpet for 
what he has said. 

Thank you. 

The Cuarmman. I believe you have a prepared statement on this 
topic, too, do you not, Mr. Bond ? 

fr. Bonp. I have a prepared statement in which this topic is dis- 
cussed as well as other topics. 

The Cuatrman. Do you want to throw it in at this point with the 
rest of it, or would you rather wait until a later time and have it go in 
altogether ? , 

Mr. Bonn. I did not prepare it in a severable form. 

I would be glad to give the statement or to give what I believe is 
the essence of the statement on this point, either now or later, as the 
committee wishes. 

The Cuatrman. Why not give us the benefit of it ? 

Just give us a brief résumé of the first topic so we will have it and 
then your entire statement may be included in the record. 

Mr. Bonn. Thank you, Mr. Chairman. 

I can be very brief by giving just the résumé. I appreciate the op- 
portunity to have the statement in full incorporated in the record. 

In perhaps two sentences, I can say that the gist of my approach 
to this topic No. 1 is based on some disagreement perhaps with the 
view earlier expressed that agencies have few similarities to courts. 

I take the contrary view, but I should point out that in doing so 
I have in mind what I think of as adversary proceedings. When 
adversary proceedings, whether rulemaking or adjudication, or in- 
vestigation, or something else, are involved before administrative 
agencies and where the rights of parties are to be resolved on the 
basis of a hearing record, it seems to me that agencies are engaged 
in courtlike proceedings, and my thesis, therefore, is that the best 
way to handle these propositions is to adopt the procedures that are 
applied in the courts. 

That means a cardinal emphasis on the proposition that the de- 
cision in the case at all levels should be based solely and exclusively 
on the publicly made hearing record. That means that ex parte repre- 
sentations on so-called procedural matters or on matters of substance 
would be totally banned and outlawed just as such communications 
are outlawed in the processes of the courts. 

That in substance I believe presents my position. 
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Thank you, sir. 
(Prepared statement of Mr. Bond follows:) 


STaTEMENT OF J. D. Bonn, Hearing Examiner (FCC)—Toprrc II 
(Also touches on topics I, III, and IV) 


My name is J. D. Bond. I am grateful for the invitation and opportunity to 
express to this committee some of my views on the enormously important and 
dificult problems that confront you. I have served as a hearing examiner at 
the Federal Communications Commission since section 11 of the Administrative 
procedure Act became effective on June 11, 1947. As a matter of possible fur- 
ther interest in your evaluation of my opinions, I have appended to this state- 
ment a brief outline of my professional experience. Although I appear under 
the auspices of the Federal Trial Examiners’ Conference, the statements I make 
pave not been expressly endorsed by that group. Nevertheless, I believe my 
yiews are shared by most of the Federal hearing examiners. 

Administrative law and its processes touch the daily lives of virtually all 
citizens and businesses. We are told that there are more hearing examiners 
than Federal judges, and that these administrative officers handle more cases 
of greater dollar value than all civil cases in the Federal courts. The people 
want to know—indeed they must know if they are to honor and support our 
system of government—that fairness and integrity are scrupulously observed in 
these administrative proceedings. There seems to be agreement among all who 
study this problem that the role of the hearing examiner is a pivotal element in 
the administrative process. Just as the status and stature of our Federal judges 
for the past 175 years have built and maintained high public esteem for the 
justice afforded in our national judiciary, so must the citizen’s confidence in the 
administrative process be rooted in a conviction that able and honorable men 
will impartially hear and decide controversies in this realm of government. 

I offer no partisan support for the debaters of the question as to whether ad- 
ministrative procedure would be more improved by getting better men or by 
legislating better processes. It is certain that these are not mutually exclusive 
alternatives; both objectives are desirable, and both are interdependent. Abler 
men will improve procedures and improved legal procedures will attract and 
retain abler men. Hence, the role of the hearing examiner is a vital, but not a 
separately measurable, adjunct of the administrative law process. I approach 
the challenge of enhancing the status of the hearing examiner by first looking 
into the procedures that envelop his work. The hearing examiner is chiefly en- 
gaged in conducting adversary proceedings which might usefully be described as 
formal proceedings before administrative tribunals in which conflicting or com- 
peting interests of parties are required to be resolved by decision based on a 
hearing record. Characteristically, public interest considerations are of ulti- 
mately great significance in adversary proceedings, but the basic issues of con- 
tention may involve a variety of adversary claims among and between private 
parties and public agencies and authorities. 

Hearing adversary proceedings, shaping a formal record upon which a decision 
is made, and making the initial or recommended decision are the duties of the 
hearing examiner. These are responsible judicial functions of high importance. 
The object of the proceeding is to decide justly a controversy, be it a contest by 
two individuals for one available public license or an extremely complex arraign- 
ment of competing interests in the big rate or regulatory cases. Manifestly, the 
size, clarity, and expense of the hearing record depend largely on the capabilities 
of the presiding officer, the hearing examiner. Urdue delay and expense are 
elements of unfairness which can be minimized by competently conducted hear- 
ings. To rule wisely on procedural and evidentiary matters that arise in hear- 
ings is to promote justice. The hearing examiner must have in addition to per- 
sonal abilities of a judicial character, full authority to control the course and 
conduct of the hearing. New legislative measures to this end could add much to 
the hearing examiner’s effective management of proceedings before him. Signif- 
icant improvements in this direction were made by the 1952 amendments to sec- 
tion 409 of the Communications Act, but more could be done. 

The parallels and precedents of judicial experience suggest the wisdom of 
endowing administrative proceedings of an adversary character with the environ- 
mental attributes of judicial justice. Centuries of growth in our Anglo-Saxon 
jurisprudence underlie our devotion to the principles of equal justice under law. 
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Safeguarding those fundamental principles is the role of our independent jug. 
ciary. Just so, the independent hearing examiner is at the helm guiding to just 
results the administrative proceedings before him. 

To the extent that the hearing examiner has not authority to direct effective 
pretrial and discovery procedures he lacks tools found most helpful by the court 
judge. Where controls over intervention, subpenas, reforming of issues, ang 
interlocutory pleadings and appeals are lodged elsewhere than in the cognizant 
presiding officer, the administrative process lags the progress of court procedures, 
By giving powers to control the times and places of hearing sessions to others 
than the assigned presiding officer the means of securing fairly expedited hear. 
ings are unduly limited. In summary, except for personal powers over criminal 
and civil contempt, the trial judge’s authority over his cases should find counter. 
part in the hearing examiner’s powers to conduct adversary proceedings before 
him. It is said in criticism of the foregoing principles that we thus would 
judicialize administrative law proceedings. Judicializaton is no stigma ; instead 
it is to be applauded if the result is to improve the Government’s processes for 
doing justice to its citizens. 

In further pursuit of this full justice by judicialization, I advocate firmly cir. 
cumscribed adherence to the principle that adversary proceedings must be de 
cided, both initially and finally, exclusively on the facts and matters of law 
that are shown in and as a part of the publicly made hearing record. It is well 
known that section 7(d) of the Administrative Procedure Act endorses but does 
not compel adherence to this great principle. Therefore, emphatic and precise 
legislation with civil and criminal sanctions is needed. Only thus can im- 
properly influenced decisions be outlawed. 

You have heard it said that agencies need more decisional information than 
can be found in the record.’ It is contended that the influence, i.e., the expertise, 
of the staff must be channeled to the decisionmaking minds by other means than 
in publicly made statements on the record. The plea that essential decisional 
values are to be found in such off-the-record discourses attaches too little impor- 
tance to the fact that the adviser’s statements are not tested in the crucible of 
cross-examination, refined with a quantum of rebuttal, or tempered by the rea- 
soning of counterarguments. In our jurisprudence the revered methods for 
seeking truth and justice include these safeguards of due process, and fairness 
in administrative law proceedings likewise calls for such safeguards. Congress 
recognized the principle as applicable to hearing examiners in section 5(c) of the 
Administrative Procedure Act, but the agencies and their members were ex- 
empted. The anomaly now needs to be removed by legislation to insure that all 
who have decisional responsibility in formal adversary proceedings shall be 
guided only by their abilities to find the truth and apply the law (including 
lawful policies) in and to the publicly developed hearing record 

The institutional method of deciding an administrative law case would be 
banned by legislative enactments here advocated, and that would enhance the 
publie’s confidence in the rightness of the process and the justness of the result. 
Discernible personal responsibility would attach alike to the decisional product 
and to the statements, comments, and evidentiary representations that lead to 
the decision. All matters considered would be in the public record and available 
for all agency and court reviews of the proceeding. The parallel of court and 
agency cases continues. 

The decisional role of the hearing examiner should in most cases be no more 
limited than is the role of the judge of a court. Each must find facts from the 
record and derive just conclusions reasonably based thereon. Thus is made a 
decision on the record. Upon review, which is a matter of right in each forum, 
the correctness of the decision is at issue. Unless a preponderance of the evi- 
dence is otherwise, the facts found by the trier of facts should be accepted; if 
significant errors or omissions of material facts are made, prejudice can be 
avoided by remand or reversal. Likewise, remand or reversal may be ordered 


1For example, in criticism of the separation of functions requirements in the 1952 
amendments to the Communications Act, it is said in the 1958 Annual] Report of the 
Federal Communications Commission. at p. 19: 

“Under this provision, the General Counsel and Chief Engineer cannot advise on im- 
portant legal, technical, and other considerations.” 

‘The complaint is not well founded because both the Communications Act and the 
Administrative Procedure Act indeed do allow these officers, and any other staff members 
or outside person, to make any relevant presentation in any case if they do so “upon notice 
and opportunity for all parties to participate,” or if they do so “as witness or counsel in 
public proceedings’ (Federal Communications Act, sec. 409(c)(2); Administrative 
Procedure Act, sec. 5(c)). 
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to apply correctly any legal or policy principles that were misapplied below. 
Hence, the decisional role of the hearing examiner and the agency would be 
comparable to that of the district judge and the appellate court. The decision 
js thus made more important, and the status of the hearing examiner is en- 
nanced. An important corollary consequence would be that extended delays 
and duplicated efforts by agencies in making virtually de novo decisions upon 
review would be vastly curtailed.’ 

The real core of these comments is to emphasize that in formal adversary 
roceedings before administrative tribunals the decision must be based solely 
on the publicly made hearing record. If that principle finds clear expression in 
a legislative mandate, the problem of improperly influenced agency actions will 
be largely solved. Influenced decisions are necessary and proper if the influ- 
ences are to be found in the record; they are improper if shaped to any degree 
by off-the-record persuasions. Proscribing off-the-record consultations is equally 
important to public confidence at all decisional levels—i.e., the hearing exam- 
jner, the agency, and the courts. I wish to emphasize, as 1 have said before. 
that the decisional role of the hearing examiner is to apply his own personal 
abilities to the task of evolving on the basis of the publicly made hearing record 
the true facts and lawful conclusions that will, in his conscientious opinion, justly 
resolve the issues in controversy. This high duty cannot, in full good conscience, 
be discharged if the hearing examiner either seeks or has thrust upon him the 
privately stated views and opinions of others. The fundamental principle of 
decision based on the record is violated when off-the-record advice is permitted 
to be a part of the decisional process, and this is basically true whether the 
adviser is a friend of a litigant or a colleague of the deciding officer or any 
other person not a witness or counsel in public proceedings. 

On the basis of the foregoing comments I would summarize the weaknesses 
and strengths in the present role of the hearing examiner in this way. The weak- 
nesses in both statutory and administrative regulations of the role of the hearing 
examiner are found in those respects wherein the hearing examiner has not been 
vested with hearing and decisional responsibilities and powers comparable in 
most respects to those that repose in the judge of a trial court in the Federal 
judicial system. Illustrations of these shortcomings have been mentioned above. 
On the other hand, the strong points of the present system lie in areas wherein 
the traditions of our independent judiciary are imprinted on the role of the 
hearing examiner and on the procedures that must be observed. Examples of 
these elements of strength are shown by the Administrative Procedure Act’s pro- 
visions for separation of functions, decisions on the record, hearing powers, and 
independence from agency control of salary and tenure. Some legislative im- 
provements in these areas have been made—e.g., by congressional rejections of 
executive reorganization plans that might have impaired the independent role of 
hearing examiners and by certain amendments to the Communications Act in 
1952. 

Legislative measures to increase the stature and effectiveness of hearing exam- 
iners should include clear requirements that all adversary proceedings be ini- 
tially and finally decided solely on the basis of the publicly made hearing record 
without advice or consultation by any person not a witness or counsel in the 
proceeding,’ provisions for judicia] authority in the hearing examiner both to 
conduct the hearing and to initially decide the case, limitation on the review 
authority of the agency to permit reversal of initial factfindings only when they 
fre contrary to the preponderance of the evidence, removing from the agencies 
and the Civil Service Commission to an independent office the administrative 
duties essential to maintaining a competent corps of independent hearing exam- 
iners, and fixing by law a reasonable and definite salary commensurate with the 
judicial responsibilities and qualifications requirements of the hearing examiner 
position. 

In conclusion, I again express my thanks for your invitation to take part in 
this study of administrative law problems. TI shall be happy to respond to any 





*For example, a colleague recently advised me that his examination of a year’s produc- 
tion of agency decisions at the Federal Communications Commission showed that 23 
genuinely adversary proceedings were decided by the agency in from 8 to 29 months after 
the initial decision; the average time interval was 14 months. This survey omitted 
routine or moot cases which were not lastingly adversary in nature. 

*The proper role of the hearing examiner is to observe the principles of the “Canons of 
Judicial Ethies” which include in canon 17: 

“A judge should not permit private interviews, arguments, or communications designed 
to influence his judicial action, where interests to be affected thereby are not represented 
before him, except in cases where provision is made by law for ex parte application.” 
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helpful. 





APPENDIX STATEMENT 
PROFESSIONAL EXPERIENCE AND BACKGROUND OF J. D. Bonp 


I was admitted to the bar in Kentucky in 1932 and was later admitted to the 
bar in Ohio and before the Supreme Court of the United States. I engaged jn 
the general practice of law in Kentucky until 1942 when I entered the Federgj 
Government service. Since June 11, 1947, I have served as a hearing examiner 
at the Federal Communications Commission. 

My professional activities have included writings, speeches, panel talks, ang 
committee work in the field of administrative law, with particular emphasis op 
the hearing and decisional processes under the Administrative Procedure Act, 

I have taken part in studies in this field in these official capacities: American 
Bar Association, section of administrative law, council member, chairman, ang 
vice chairman of various committees, speaker and panel moderator at regional 
and annual meetings, and member of the administrative code draft committee; 
Federal Bar Association, member of the administrative law committee and 
subcommittees; speaker at the 1954 University of Michigan Law Institute op 
Communications Media; President’s Conference on Administrative Procedure 
(1953-55), member of committees on pretrial and discovery; Federal Tria] 
Examiners’ Conference, past president and member of various committees; a 
most recently, member of the Judicial Conference of the District of Columbia 
Circuit and of its committee on administrative procedure which led that com- 
ference on May 21, 1959 to recommend the establishment, by legislative enact- 
ment, of a permanent conference on administrative procedure. 


The Cuarrman. Mr. Connor, I believe you had something. 

Mr. Connor. Yes. 

I do not disagree with anything that Mr. Zwerdling has said, but 
there is a provision in the Federal power legislation providing for the 
ommission of an intermediate decision by the examiner where the 
Commission makes a finding that the proper performance of its func- 
tions is imperative and necessarily requires that the intermediate de- 
cision be omitted. 

In that event, of course, the Commission would not have the benefit 
of the carefully prepared trial examiner’s decision. 

It is also the fact that many, many of these cases which are before 
the Commission are very technical in their nature, and it may be pos- 
sible that the Commission being confronted with an elaborate record, 
absent an examiner’s decision, would find the necessity for further 


help. 

T bélieve Chairman Kuykendall indicated that in some situations 
after a case has been concluded they felt it necessary on occasion to 
call in the staff for an analysis of the facts, as he put it, I believe. 

I think in any situation where the Commission finds it necessary 
after a case has been tried, briefed to the examiner, and very fre- 
quently argued before the Commission, in that situation if the Com- 
mission finds it necessary to call upon the staff for further help, it 
would seem to me that consideration of due process would prompt the 
Commission to set the matter for further oral argument for a discus- 
sion of those things which are troubling it, either for a further analysis 
of the facts of record, or for any arguments or positions of the parties. 

I find it extremely difficult for a staff, having taken a position, let 
us say, during the trial and presentation of the case, and after the case 
is closed to be called in for what might be called an analysis of the 
facts. I would find it extremely difficult psychologically for the staff 
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in that process to fail to give shades of opinion as to what they feel 

ht to be done with those facts, so that point is that in situations 
ghere the Commission does not have the benefit of the trial examiner’s 

rt, if it is necessary in the Commission’s mind to have further 
consultation with the staff, then I think it would be highly proper for 
other parties or some of the persons who might be taking a position in 
sharp divergence with the staff to also be called in, either informally 
or probably preferably in a further formal oral argument narrowed to 
the points that are giving the Commission trouble. 

e CHarrMAN. Thank you. 

Mr. Hall. : 

Mr. Hart. I am interested in what Mr. Connor hassaid. _ 

It is the view of the coal industry, as veteran intervenors in FPC 

roceedings, that many times the elimination of the intermediate deci- 
sion procedure does touch upon taking away our rights before the 
Commission. I am wondering if Mr. Connor wouldn’t accept an 
amendment to his motion and put in a plug for eliminating the elimi- 
nation of the intermediate decision procedure. 

To Mr. Zwerdling I would like to ask whether or not he does agree 
that there is an element of the deprivation of due process inherent in 
the overuse of the elimination of the intermediate decision procedure ? 

Mr. Zwervuine. I agree that there is, but I must say in all fairness 
to the Federal Power Commission that when I first came there in 1953, 
they had just been going through a period of a year or two in which it 
was quite common practice to omit the examiner’s initial decision, 
but commencing in 1954 and since then, I think the Commission has 
moved a great deal in the other direction of denying requests to waive 
the examiner’s decision. 

However, I would like to take the opportunity to add to what you 
and Mr. Connor said, the problem which occurs when the Commission 
calls in the staff privately. 

When you use the term “for analysis of facts,” that word “facts” 
somehow gives sort of a connotation that there is nothing to worry 
about because they are only asking what the weather was on a certain 
date or something of that kind, but everybody who has had major 
experience in these proceedings knows that the really bitter contest 
between those who have conflicting views, including the staff, is over 
what analysis should be made of the facts which have been spread on 
the record, what conclusions do you reach. 

We all know that when you sit down privately at lunch with a staff 
technical expert or with a technical expert for a private party and 
he gives you his views on one of those issues privately, he will speak 
with great confidence. There will be no limitation or qualification on 
what he says, but if you see him operating in an open hearing, you 
will find a totally different situation. 

When that expert takes the stand in open hearing and knows he is 
going to be shot at in cross-examination by rebuttal, his testimony is 
quite different, and that is the real vice I think in the Commission 
members talking privately to the staff. They will get a totally 
different picture from a staff expert talking to him privately than 
would appear from his presentation in the open record. 

Mr. Pretrrer. Mr. Chairman. 

The Cuairman. Mr. Pfeiffer. 
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Mr. Pretrrer. I would like to direct my attention to a further 
definition of this word “staff.” What do you mean by staff? 

Do we mean only the counsel and the witnesses who appear befor 
the examiner at the hearing, or do we also mean the chiel 
section or the division or the director of the bureau who participated 
in formulating the position that the staff took before the hearing? 

In some agencies the practice is followed of barring from consulta. 
tion with the agency at the time the final decision is made those mem. 
bers of the staff who actually participated in the hearing as counsel 
or witness, but those members of the staff who have superior pogj- 
tions, as director of the bureau or chief of the section of a division 
are not barred from such consultation. 

Mr. Tipton, on page 3 of his statement, in which he was discussin 
the proportion of the staff, has taken the position the rules for them 
should be the same as the rules for industry litigants and it might be 
embellished a little bit, in my opinion, by a result which would bar 
completely from the discussions with the agency all those who par- 
ticipated in taking a position before the examiner or the Board, in- 
cluding not only those who appeared and participated in the hearing 
but those who participated in formulating that position. : 

The Cuarrman. Did you want to get an answer to your question 
Mr. Pfeiffer ? 

Mr. Preirrer. I will be glad to have Mr. Tipton discuss that point 
if he would. 

Mr. Tipton. It would seem to me that in making the statement as] 
did in my comment that those who had taken a position should be ex- 
cluded from ex parte communications, I intended to include not only 
counsel and the witnesses that appeared in the proceeding, but those 
who formulated the position. 

In CAB proceedings, as I understand them, those positions are de- 
veloped by what is called the Bureau of Air Operations. That is the 
position of that Bureau and counsel and witnesses carry it out. 

My exclusion would include those that have formulated that posi- 
tion as well as counsel and witnesses. 

Mr. Jounson. Mr. Chairman, I first of all want to thank the com- 
mittee for giving the Association of American Railroads an oppor- 
tunity to be here today. While the member lines have not discussed 
this problem in any detail, I think I can speak of certain general areas 
of agreement among the railroad industry. 

As I recall topic I, it dealt with this problem from two standpoints, 
first legislative, and, second, from the standpoint of what the agencies 
themselves could do. 

As far as the second point is concerned, I think that the agencies 
can doa great deal, even without legislation. 

In that connection, I would like to point out that the Interstate Com- 
merce Commission does have a canon of ethics and a number of the 
specific rules in those canons deal with the very subject matter that 
we are discussing in the form of legislation. 

As a matter of fact, I think that one of the very beneficial results 
of the activities of your committee will be a greater sensitivity on the 
part of the agency members and staff as well as practitioners as to the 
undesirability of ex parte communications in adversary proceedings. 

I think that the ieution performed by your committee in these 


careful hearings you have conducted is very valuable. I think it is 
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ly important that Congress keep tab on these administrative 
artes which it has eooatel toot ean have such very important 
jons in our economy. ; 
7 tar as legislation is concerned, I concur general] with Mr. 
Tipton’s very excellent summary. I think there is general agreement 
that there should be legislation that will establish a simple standard 
of conduct with respect to ex parte communications, 

One question that has come up here that I think has practical sig- 
nificance has to do with whether the prohibition should be confined to 
discussions or communications having to do with the merits. 

There seems to be a feeling that the procedural question should be 
not included in the prohibition. I believe there is considerable merit 

t. 
The Interstate Commerce Commission regulates literally thousands 
of small businesses. There are various types of proceedings where 
chambers of commerce and others that do not have any particular fa- 
miliarity with ICC procedure ought to be in a position to contact the 
Commission to find out how to proceed. __ 

On the other hand, I think the prohibition against discussions hav- 
ing to do with the permits should be very well defined and is really 
necessary. ad 

As to the personnel that should be covered by the prohibition, I 
think it should be broad enough to include any member of an agency 
that has anything to do with the decision. 

I have been very interested in the discussion of Mr. Connor and 
others as to the extent to which a commission should be able to con- 
sult the staff. I feel very strongly that in a proceeding, which 
should be decided on the record after hearing, all the parties to that 

roceeding should know precisely what the Commission is going to 

ase its decision on. 

An off-the-record discussion with a member of staff who provides 
facts that the parties do not know about is offensive to my sense of 
the conduct of a judicial proceeding, so I think that should be limited. 
That won’t work any particular hardship because if staff personnel 
do have facts that would be helpful to a proper disposition of the 
ease, it is very easy to set the case down for hearing or informal con- 
ference or take any action that will insure full disclosure to all con- 
cerned of what the case is going to be decided on. 

The Cuarrman. Thank you, Mr, Johnson. 

Mr. Marks. Mr. Chairman, I would like to direct attention to a 
little different phase of the problem. I subscribe generally to what 
Mr. Tipton has set forth in his statement. 

I think there would be unanimous opinion that in adversary pro- 
ceeding there must not be any ex parte communications with the 
tribunal that makes that decision. 

My problem arises as to when a proceeding becomes adversary. 
Let’s take a specific illustration before the Federal Communications 
Commission which took place a number of years ago. 

As you will recall, there was a very heated controversy as to color 
television and the standards that would be adopted by the agency 
for prescribing colored television transmission. There were several 
“at systems tested. 

lumbia Broadcasting System was in one school and National 
Broadcasting in another and there were other systems as well. 
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I believe that when someone first conceived the idea of inaugurati 
color television, it was necessary that he come down and discuss the 
matter with the Commission: How do you want to go about investi. 
gating the feasibility of color transmissions? __ 

Do you want a demonstration at our laboratories ? 

How shall we go about presenting to you the technical facts? 

At that point there was no adversary ee To the best of 
the knowledge of the proponents, I feel that they felt that their sys. 
tem or their idea was an innovation that should now be investigated 
by the administrative agency. 

I would like to hear some discussion as to when that pr 
became adversary. What standards were to be applied at the time 
that it became apparent that there might be different schools of 
thought as to testing this new technical advance ? 

The Cuarrman. Mr. Marks, are you now talking about both adjudi- 
catory proceedings as well as rulemaking ? 

Mr. Marks. I believe, Congressman Harris, that that has the char. 
acteristics of both the rulemaking proceeding and adjudicatory pro. 
ceeding, because although it was rulemaking, it had adversary inter- 
ests which, when judged, would be a final decision. 

The Cuatrman. Mr. Feldman. 

Mr. Ferpman. Mr. Chairman, I think Mr. Marks has put his finger 
on a very important, and perhaps the most important, aspect of this 
topic I. 

{ may preliminarily say that I have been somewhat interested in 
listening to the discussion here to find that we really have kind of 
gotten into topic III in a sense in the separation of functions and the 
role of the staff as distinct from the problem of ex — communica- 
tions, per se, but I think that the attempts to define the adversary pro- 
ceeding and the attempts to exempt rulemaking proceedings, although 
Mr. Tipton does point out that there are rulemaking provisions and 
rulemaking proceedings, is really the most important one. 

In the example that Mr. Marks gives, I would agree with him that 
there is a stage prior to a rulemaking proceeding or perhaps even in 
the rulemaking proceeding when you don’t have an adversary pro- 
ceeding as such, but very often in that situation you are setting up the 
background for a future adversary proceeding because you are going 
to get adversary proceedings following these rulemaking proceedings, 
and the concept of the rule, the framing of the rule, and the attitude 
of the Commission in adopting the rule I think is just as important 
and it is just as important for the public to have an opportunity to 
present its point of view perhaps as you do in the strict adversary 
situation. 

I can understand why it is difficult, to use Mr. Marks’ example, to 
eliminate ex parte communications perhaps at the time when the fel- 
low with the idea for color television comes down and says to the 
Commission, “What would you like us to do? Would you like to 
send someone over to our laboratory? What would you like us to 
make available to you?” 

However, I see no reason why prior to the adoption of that rule 
the fact of those ex parte communications and the nature of those ex 
parte communications should not be disclosed so that in these dis- 
cussions that agency members or agency staffs may have with industry 
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representatives or lawyers or technicians, they are conscious at all 
times of the fact that some day they are going to have to spread on 
the record the nature of those contacts, the extent of those contacts, 
the nature of the discussions, and I think that if we had some kind of 
compulsion of disclosure, we would perhaps make certain that those 
contacts were kept within the bounds of propriety. 

The CuarrMan. Mr. Feldman, do you think that that should be 
applicable to such contacts prior notice of hearing or prior to the 
time it actually develops into an adversary proceeding ? 

Mr. Fevoman. I think that the agency members and staff should 
keep a diary, as it were, on those contacts and I think that those dis- 
closures should be made at the time that the proceeding is instituted. 

For instance, Mr. Chairman, it is very simple, I would suppose, to 
consider it rulemaking for someone to come in to a Commissioner and 
say, “We really think that there is an opportunity for more channels 
in the Middle West and we would like an opportunity to show you 
technically how you could open up lots of channels in the Middle 
West,” and as a result of these discussions a rulemaking proceeding 
js instituted. Susieys 

In those prior discussions you may well have a determination or 
an attitude of the Commission jelled, which it is very difficult for 
anyone else later on, without knowing the nature of those discussions 
or the nature of the presentation, to refute. I think that it could 
eventually color the result of the adversary proceeding. So I think 
in any distinction between the adjudicatory process and the rule- 
making process is arbitrary by its very nature in many instances and 
Ithink it does not get to the heart of the problem. 

The Cuarrman. Mr. Wasilewski? 

Mr. Wasitewskt. Thank you, Mr. Chairman. 

I would like to disagree with this concept that has been forwarded 
here, because it occurs to me that there are many contacts made with 
Commissioners prior to rulemaking and perhaps there may be discus- 
sions of nine different subjects and only one will ever result in rule- 
making, and under this concept the diary would have to be scanned 
perhaps for years. 

Sometimes some of these rulemakings are 2 or 3 years in the de- 
velopment stage and then you would have a situation, it seems to me, 
where once rulemaking was announced, there may be the digging of a 

ave ex post facto for somebody who had failed to incorporate in 

is diary any contract that had been made. 

I think we are talking about a gray area as between adjudication 
on the one hand and rulemaking on the other, and I don’t see how 
you can approach this in a broad legislative enactment to take care of 
all situations, but only by giving to the Commission involved the dis- 
cretion to say that a point has arrived wherein there shall be no ex 
parte contracts. 

I think only by giving to the particular commission involved this 
discretion can we ever take care of the situation. 

Mr. Ferpman. Let me just say this to Mr Wasilewski, if I may: 
That I generally believe that with the quality of agency personnel 
one should have, if the agency members had the same spirit and under- 
standing of their own responsibility that our Federal district judges 
do, I would be opposed to the enactment of anything broader than 
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the equivalent of the Code of Judicial Ethics, because I think that 
that would satisfy many ofour problems. _ 

However, we don’t have either that caliber, generally speaki 
throughout the administrative agencies or that spirit, or, should I sq 
that Resdom from, for want of a better word, influence and contact. 

An agency member does not have and cannot have, and I am not 
sure should have, the insulation from the industry or from the public 
that a Federal district judge should have. 

Therefore, if you once rom the idea that the Congress should 
legislate standards of conduct, because you don’t have to, as Mr, Tip- 
ton pointed out, tell a judge that it is improper to accept ex parte 
argument, as he knows it, and once you accept the proposition that the 
Congress should proscribe ex parte communications, then I think to 
be effective you have to go into a much broader area than merely to 
say it is improper to consider material submitted, ex parte in an ad- 
versary proceeding, because we all know that there are many sta 
along the line when the final result can be influenced again, if you will, 
and I don’t use that in a general sense, when the final result can be 
influenced by virtue of the submission of material that no one has a 
chance to rebut. 

The Cuamrman. Mr. May. 

Mr. May. Mr. Chairman, in response to Mr. Marks’ inquiry, I think 
at the Federal Power Commission we generally know pretty promptly 
when a proceeding is a contested one or a noncontested one. 

The Commission gets out a notice and gives an opportunity for 
those who are filing a protest or petition to intervene and it is pretty 
promptly known. 

However, in the noncontested cases, which literally run into the 
hundreds, if not the thousands, that the Federal Power Commission 
disposes of, some instances like certificates that require hearing, every- 
thing is handled by the examiner and the staff. The parties dont 
show up. 

That is a great volume of the Commission’s work in noncontested 
hearings. I don’t believe that there should be any discussion of the 
merits even of that type of case, noncontested or uncontested, but 
there are situations where, for example, representing an applicant in 
a noncontested case, a Commission staff member may by oral or writ- 
ten communication require further information in order to process 
such an application. 

I don’t think there should be any inhibition of that type of thing in 
noncontested proceedings. It necessarily requires some kind of com- 
munication, if only a request to supplement your application with fur- 
ther information which is required. 

I don’t think there is anything wrong with that practice. 

The adversary proceedings at the Federal Power Commission level 
I would say are major cases, but they are somewhat in the minority 
because a great deal of the Commission’s work is done on a noncon- 
tested basis, which is provided for in their regulations, and I should 
certainly like to see that procedure in the interest of expedition and 
the public interest carried on. 

Mr. Sprincer. Mr. Chairman, may I ask Mr. May a question? 

The Cuatrman. Mr. Springer. 
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Mr. Sprtncer. Mr. May, there is one thing that has stood out to 
me in all these hearings. That is that each agency has some different 

roblems. ; ee 

The two that struck me as having problems similar to one another 
were the Federal Power Commission and the Securities and Exchange 
Commission, where you have great numbers of noncontested cases 
where the contest was really between the petitioner and the public 
interest, so the Commission represented the public interest and that 
was really thehearing. 

You only have the public interest in this person on the one side, 
which was entirely different from the Federal Communications where 
in most of these cases you had two, three, five, and seven contestants 
in which probably at least half of them could serve the public interest 
as well as the other half. 

That is my point as a foundation to ask you this question: Is it 
ractical to attempt across-the-board legislation, as is indicated in 
these two bills, or is the nature of each agency proceedings sufficiently 
yaried and individualistic that separate legislation is needed to fit 
each agency’s peculiar situation ? 

Mr. May. Yes, Mr. Congressman. 

I am not too sure I am qualified to answer your question because 
my practice is about 95 percent before the Federal Power Commission, 
although I have practiced before these other agencies over the years. 

I think the Congress in the Administrative Procedure Act of course 
legislated for all the agencies and made the legislation broad enough 
tocover allofthem. That is not perfect legislation, I believe you will 

ee, but in general it was a reform in administrative procedure 
and required a lot of these agencies to revise their rules of practice 
and procedure to conform to it. 

I recognize that each agency must of necessity have its particular 
and peculiar problems, but I would guess that it would be possible 
on a subject such as ethical conduct for the Congress to legislate gen- 
erally with respect to the administrative agencies such as they did 
in the Administrative Procedure Act. 

Mr. Sprincer. Just in passing, and then I will be through, the 
thing that again struck me was that in two of these agencies it 
seemed almost indispensable that they were information seekers. Two 
I thought were really information seekers. That is what they were 
and Sailete they went every place to seek this information and they 
got all the information they had to have, it was very questionable 
inmy mind whether or not it could be done in the form of a proceed- 
ing. It has been by consultation. 

the other two agencies, it seems to me that it could largely be 
presented on the record, and I am talking about the major portion 
of the cases, the Interstate Commerce Commission and the Federal 
Communications Commission. 

Thank you, Mr. Chairman. 

The Cuarrman. I believe Mr. Bond was trying to get recognition. 

Mr. Bonn. Yes, Mr.Chairman. Thank you. 

I would like to come back to the question suggested by Mr. Marks 
and perhaps to enlarge it slightly to point out that he has touched 
upon one of the difficult problems which I see potentially also in 
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H.R. 6774 in which it appears that investigations might be exempt 
as a matter of law. 

I believe it is possible that some investigatory proceedings which 
are not purely fact-seeking expeditions become highly adversary jn 
nature. 

It seems to me that we are here wrestling with one of the short. 
comings of the Administrative Procedure Act and that is in its 
definitions of all proceedings as being either of two classes, either 
adjudication or rulemaking. If it isn’t one, it is the other, ang 
actually here we are talking about the hybrid situation in which 
it starts out as one and becomes the other. 

An approach to that, it seems to me, might be to make a thir 


category to define something which, for lack of a better term, we | 
call and we have here referred to as adversary proceedings in which | 


there is a conflict of interest, competing claims of private parties to 
the proceeding. It becomes adversary, in which case I believe most 
of us agree this ex parte representation would not be appropriate 

It ought to be decided on the publicly made record, and to that 


end it might be well to provide that when a proceeding becomes | 


adversary in nature, then section 1 of this bill would apply; also 
to provide, as the bill now does provide, that when the agency ascer. 
tains at some stage in the proceeding that it has passed from the rule. 
making or fact exploration type of proceeding to a controversial or 
adversary situation, then the prohibition against ex parte influences 
should be invoked by perhaps a supplemental notice of the agency, 

Thank you, Mr. Chairman. 

The Cuarrman. Mr. Zwerdling. 

Mr. Zwerpuine. I just want to attempt to get a more balance pie 
ture of the problem of the Federal Power Commission. It is true 
at the Fedral Power Commission we have literally hundreds of small 
noncontested proceedings on license applications by independent pro- 
ducers, for example. 

I don’t think there is any problem at all as to drafting general 
omnibus legislation that would cover all the regulatory agencies which 
would leave the channels open for handling that type of case ina 
simple administrative manner in which it is handled today at the 
Federal Power Commission and in other agencies, but I think it would 
be a mistake to leave with the committee the impression—I am sure 
it is not intended—that those large numbers quantitatively of the 
little routine noncontested cases represent the lifeblood of the im- 
portant business which the Federal Power Commission does and in 
which the members of the Commission should make their real 
contribution. 

The areas where the members of the Commission make their real 
contribution and the areas where it is important to have good mem- 
bers appointed to regulatory commissions, are the major contested 
proceedings, the proceedings which set a pattern for the entire in- 
dustry, which determine, sometimes with bitter conflicts between the 
private parties and the staff itself, what standards will be applied 
by the Commission and so forth. 

That is the area that I say again this committee should not lose 
sight of and not be led to think that the routine noncontested situa- 
tions are the important part of this picture. 
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The CHarrMANn. Mr. vom Baur. 

Mr. vom Baur. Mr. Chairman, I wonder if I could second what 
Mr. Bond has said about adversary administrative proceedings. In 
fact, I have a statement here. I wondered if it would be appropriate 
for me to read part of my statement, because I must say my statement 
is built around this concept of adversary administrative proceedings 
and I supose more specifically upon the great case of Morgan v. 
United States in 304, U.S. 1, which, as you may remember, was a 
quasi-legislative ratemaking proceeding in which Chief Justice 
Hughes held that the proceeding was quasi-judicial in character and 
that the person who sat to hear and determine sat in a quasi-judicial 
capacity. And as I recall, though I am speaking from recollection 
now, he stated also that what was started there as a mere investigation 
turned into an adversary proceeding when, as has been indicated by 
some of these other gentlemen, contentions began to be made by the 
Government on one side and the stockyards on the other. 

I believe Chief Justice Hughes said something or other to the effect 
that it gradually began to take on the elements of contested litigation, 
and I think he laid that down as the standard for when it became an 
adversary administrative proceeding. 

If I may, Mr. Chairman, it seems to be there is a basic relationship 
between all the items which are on the agenda here today and that 
there is a basic common denominator perhaps which runs through all 
of them, and if I am not trespassing on the time of all, I would like 
toread part of my statement in which, beginning on page 2, under sec- 
tion 1, “Scope of this statement: The problem area; lack of public 
confidence,” I direct my remarks only to what I consider to be the 
problem area in this whole set of subject matter, and that is the area 
of adjudication in adversary administrative proceedings, including 
any proceeding before an agency in which agency action is required 
to be based upon a record after opportunity for hearing and, just to 
repeat, that to my way of thinking includes rulemaking of a specific 
character as distinguished from rulemaking for general application. 
And by a specific are ce I have in mind the Morgan cases, which, 
as I say, were quasi-legislative rulemaking cases. 

The problem area is the area of inadequate application of judicial 
standards to adversary administrative proceedings. Our judicial 
standards represent the demand of mankind in the Anglo-Saxon legal 
world, over the centuries, for fairness and close reasoning as the basic 
principles to be applied to the settlement of human disputes. 

As a result, judicial standards have the general support of public 
confidence. Accordingly, where the judicial function of determining 
facts, deciding questions of law and applying a statutory mandate 
is exercised in an administrative proceeding, but without an accom- 
panying full application of judicial standards, experience has shown 
pretty clearly, I think, that the results lack the support of public 
confidence. 

2, Background: The great need for a more realistic application of 
judicial standards in adversary administrative proceedings. 

Perhaps as background for that, I would like to start off with the 
slow evolution of the judicial standards in the courts, because we did 
not get these things immediately. 
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The whole history of courts, as I understand it, in our Anglo-Saxo, 
world has been one of evolution from extremely loose and informa) 
proceedings to our present highly developed judicial system, whey 
a group of rules and principles which may be called judicial stag. 
ards control from beginning to end. 

In the 12th century in England, for instance, judicial adjudicatio, 


was mixed up with other Government business, and was loosely ang | 


informally conducted. Then in 1178 Henry II appointed five ma 
to hear, full time, all the complaints of the kingdom, and the work of 
hearing and deciding causes became disengaged from other gover. 
mental business and judicial adjudication acquired a distinct pep. 


sonality of its own. For the first time it became a clear and disting | 


item of subject matter. 
Then in the next 100 years the courts went ahead fast and they 
were great developments of the judicial system. What we know noy 


as judicial standards began to develop. And with this development | 


of the courts, in this period of approximately 100 years, a legal pm. 
fession grew up around them. Since that time our judicial system 
has carried over the judicial standards of the English common lay, 
and has developed additional ones of its own. 

I have endeavored to set forth some of this history in an article of 
mine entitled “The Impact of the Administrative Process on the 
Executive Branch of the Government,” which appeared in the Federal 
Bar Journal for October-December 1956, volume XVI, No. 4, page 
453, the 25th anniversary issue of the Federal Bar Journal. 

Next is the slow adoption of judicial standards in adversary admin. 
istrative proceedings. 

The same slow recognition has been true of adjudication in ad- 
versary administrative proceedings. From the most loose and in- 
formal beginnings, it has progressed steadily in the direction ofa 
greater application of judicial standards. 

In its beginning, our system of Federal administrative law goes 
back deep into the last century, and got its real impetus with the 
passage of the Interstate Commerce Act of 1878 and the setting up of 
the Interstate Commerce Commission. Then in the 1930's, with a 
substantial increase in Government regulation, administrative agen- 
cies began to blossom out all over the Government. 

I think we should face frankly the nature of the philosophy which 
accompanied the setting up many of the administrative agencies of 
the 1930’s for part of this philosophy was a strong bias against or 
hostility toward judicial standards, an antiprofessional or unlawyer- 
like attitude toward the proceedings of administrative agencies. There 
was a strong desire not to give them the attributes of law as thereto 
fore developed. 

Thus, one writer of the period actually stated that— 

A progressive democracy functions most effectively through an administrative 
power emancipated from the rigid legalism of traditional jurisprudence * * *. 
And there was much in the history of the law to justify grave suspicion of course, 
of lawyers, and, indeed, of the whole system of traditional jurisprudence. (Bur 
stein. The Development of the Administrative Process, 1932-40, 5 Law Guild 
Rev. 172-174. See vom Baur, The Impact of the Administrative Process on the 
Executive Branch of the Government, XVI Federal Bar Journal, pp. 453-455). 

By “rigid legalisms,” I understand the writer to refer to judicial 
standards or the equivalent thereof. At any rate, it seems perfectly 
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clear that the early concept of administrative adjudication in the 
1930’s was that reform in the administrative process, if it was to take 
lace, was to be “internal” (Gellhorn, The Improvement of Public 
Administration, 2 Nat. Law Guild Q 20 at p. 24 (1939) ) only and not 
necessarily in accordance with judicial standards. 

However, in 1936, no less a person than Mr. Justice Stone of the 
Supreme Court of the United States stated, in a single powerful sen- 
tence in his address at the Harvard Law School on the common law: 

* * * The agencies of government are no more free than the private individual 
to act according to their own arbitrary will or whim, but must conform to legal 
rules developed and applied by courts (Stone, The Common Law in the United 
States, 30 Harv. L. Rev. 4, 5, (1916-17) ). 

In any event, the famous Morgan cases soon were handed down, 
clearly enjoining upon them the application of judicial standards in 
adversary administrative proceedings. See, particularly, Morgan v. 
United States, 304 U.S. 1, 14, 15 (1938). 

Since then, I think, we have been in a period of a gradually in- 
creasing application of judicial standards to adversary administrative 

etna: one way or another. 

The point for our present purpose is that, while a great deal of 

rogress has been made, we still have a considerable distance to go. 
That is, there are a number of aspects of adversary administrative 
proceedings which still suffer in my opinion from an inadequate recog- 
nition and application of judicial standards, and so from a lack of 
public confidence. 

I will endeavor to deal with these in the succeeding paragraphs. 

3. Judicial standards against influence. As has been stated here this 
morning, one of our major problems remaining today is the problem of 
influence, or of ex parte communications between litigants, or their 
representatives, and administrative adjudicators, particularly mem- 
bers of agencies. 

I have been personally concerned about this subject since at least 
1954, when an article of mine on the subject appeared in 21 JBADC 
99 


The problem is that the present system now permits ex parte com- 
munications, not by lawyers who are forbidden by the Canons of 
Ethics, and I may say the Committee on Ethics and Grievance of the 
American Bar Association has ruled that the Canons of Ethics apply 
to the activity of lawyers before tribunals other than courts, so the 
problem is not so much lawyers in this connection, but ex parte com- 
munications by other representatives. And if we are going to be 
frank and realistic about it, I suppose I should say also by Congress- 
men. 

Mr. Chairman, here I do not mean to be critical of any individual 
but I do mean to be extremely critical of the system which permits 
these ex parte communications. The blame must be placed not upon 
any individual but upon the system which permits ex parte communi- 
cations. 

One of the great problems, if I may be very frank, is interference by 
Congressmen which the system currently permits. What happens is 
this: Some constituent goes to a Congressman or his administrative 
assistant, and yells for help in a particular case pending before an 
agency. The Congressman feels that, if he is going to do his duty by 
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his constituent and perhaps get his support in the next election, hy 
has to exert some influence in the proceeding. Sometimes this is dong 
through a telephone call; sometimes by a letter. 

I think the fact we must all face is that the most general or 
inquiry by a Congressman carries a great deal of weight in this 
Government. 

In any event, I do not think that any Congressman can be blamed 


for doing this, but I also think that there is simply no justification | 


at all for tolerating a system which permits him to exert influence jp 
adversary administrative proceedings. 

Mr. Chairman, that is the basic standard or criteria that I woul 
lay down here. The only way that I can see this would be stopped is 
for Congress to enact a flat prohibition against ex parte communica. 
tions by Congressmen, and by anybody else on behalf of a party to an 
adversary administrative proceeding. The litigant’s case should by 
presented on the record, not off the record. There is simply on n 
justification or excuse for ex parte communications. But they wil] 
undoubtedly continue until Congress enacts a legal prohibition against 
it. 

In addition, and this I think is important to all of us and especially 
to the agencies, adversary administrative proceedings can never hope 
to have the confidence and support of public opinion until these ex 
parte communications are stopped. 

Now I would like to pass to the last page of my statement on page 9, 

There is another factor which I think should be mentioned. I think 
each agency should have a public information officer, to serve as 4 
buffer between its members and examiners, and the public. This public 
information officer should play the role played by a clerk of the court, 

I think you all know that the clerk of a court serves as a wonderful 
and important buffer between litigants and their counsel on the one 
hand, and the judges when one’s opponent is not present. He can 
give out copies of decisions, submit documents and requests, and give 
out information as to adjournments, time and place of hearings, and 
other procedural information. 

It is much better for a litigant or his counsel, in the absence of an 
adversary, to contact someone who acts in the capacity of a clerk of 
a court, rather than directly with the person who is going to decide 
the case. Too many possibilities of wrongful influence are inherent 
in the latter practice. This problem must squarely be faced, if the 
administrative process is to obtain the full support of public 
confidence. 

Mr. Chairman, I hope I haven’t taken up too much time. 

That concludes the portion I wanted to bring out. 

The CuarrmMan. You haveconcluded, Mr. vom Baur? 

Mr. vom Bavr. I have several other portions of my statement deal- 
ing with hearing examiners and I would do as you please about them, 
either read them now or later. 

The Cuarrman. That would be when we get to the other topics 

Mr. Springer? 

Mr. Sprincer. As I come back to at least one of the points in thes 
hearings, I don’t think this committee is too much disturbed about 
adversary proceedings. We know what to do with adversary pro 
ceedings and I think we will take care of it when the time comes. 
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When you are talking about adversary proceedings, if you are talk- 
ing about the same kind of adversary proceedings that we think you 
are, we will take care of them, but let me ask you this question, Mr. 
yom Baur, and this gets down a little closer to who is an adversary. 
Should the proposed legislation adopt the administrative procedure 
act definition, and you are an expert in that field, of the ajudication 
and rulemaking as H.R. 4800 does, or does the problem require com- 
pletely new determinations which more realistically draw the line 
between contested and noncontested proceedings? Would you com- 
ment on that a 

Mr. vom Baur. Yes, sir; Mr. Springer. I would say the second. 
I have heard that when the Administrative Procedure Act was 
drafted, the draftsmen were faced with this very difficult problem 
as to what to do about rulemaking of specific applications as distin- 

ished from rulemaking for general applications, and again, to re- 

t, the famous Morgan cases involved rulemaking for specific ap- 
lications in the sense of a quasi-legislative proceeding designed to 
Rr arate for the future. The result is, m my opinion, the Adminis- 
trative Procedure Act at the present time does not actually deal with 
this subject from the standpoint of ex parte communications par- 
ticularly and that a new criterion or standard is desirable, and the 
one I would like to suggest to you today is the criterion of adversary 
administrative proceedings with special emphasis upon the way that 
phrase is interpreted or defined in Morgan v. United States in 304 
US. 1. 3 

Mr. Sprincer. You are talking about the word “adversary,” not the 
word “adjudication,” as it is defined in the administrative procedure 
act ? 

Mr. vom Baur. Yes, sir. 

Mr. Sprincer. What you would have to do then would be to define 
adjudication with adversary, wouldn’t you ¢ 

Mr. vom Baur. I am not sure that I would. I would think the 
phrase “adversary administrative proceedings” would cover the liti- 
gation in a problem area of adjudication as defined in the Administra- 
tive Procedure Act. It would also cover contested litigation in the 
rulemaking area, which is also part of the problem area, so my sug- 
gestion is this phrase “adversary administrative proceeding” would 
cover the problem area in toto. It would be a definition of each part. 

Mr. Sprrincer. Thank you, Mr. Chairman. 

The Cuatrman. I wonder if we do hear Colonel Adams. He was 
on the Civil Aeronautics Board for a number of years. He has had 
experience inside and outside Government circles. 

Colonel Apams. Chairman Harris and distinguished members of 
this committee, I don’t know whether I am happy to be here or not. 
Tam privileged to be here by invitation of the committee, and since 
the meetings have started I have read all of the material I believe 
that has been presented by the various parties and I rather gather 
that I as a former member of one of these agencies for 6 years am the 
Villain in the piece. I have gathered from all of these presentations 
that one of these Commission members approaches one of these cases 
acomplete mental void, lacking any basic knowledge of the problem, 
and that when the first ex parte contact comes along the member bends 
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over like this and then when the second ex parte contact comes the 
member bends back like this. 

I am surprised that all these members aren’t completely frustrat 
if not dead, and I would like to say, Mr. Chairman, that I don} 
believe that these arms of Congress for which you are the parents 
are in quite this bad a shape. I would like to make a few comments 
I believe on subjects that have been raised here. 

We, of course, have the proposed legislation. That is the basis 
of this hearing. I would like to say that the purpose of this legis. 
lation of course is excellent, but I believe that in many _ instanees 
there would be a tendency to further complicate the day-to-day work. 
ings of an agency to the extent that there would be even greater 
delays than are being complained of today. I would like to point out 
some of the realities of this situation. I do not believe so far this 
morning, and it is now 11 o’clock, that anybody has :nentioned the 
public interest. 

We are concerned here principally with the contest between counsel 
in these cases and what they should do or shouldn’t do, but I stand 
corrected if Iam wrong. I don’t believe anybody has mentioned the 
public interest. I am speaking about the Civil Aeronautics Board 
only, because that is the only board with which I am familiar, but 
the whole purpose of this Board is to render a service to the public 
in making the public have an opportunity for the best transportation 
available in this new and dynamic industry, and most of these so 
called ex parte comments, letters, and communications that come from 
chambers of commerce and other public interest groups are the riders 
themselves, the passengers. 

I don’t have any great problem with those and on behalf of the 
statements that have been made in regard to congressional appear- 
ances at Civil Aeronautics Board route case hearings—lI believe now 
I have properly identified that—I would like to say that during the 
years I was on the Board I believe several hundred Members of Con- 
gress appeared before the Board, particularly in these route cases for 
local service airlines in the smaller communities of the country. While 
I was with the Board and since that time I have never heard anyone 
cry foul, and I would like to see this practice continued, and by the 
same token I hope that nothing that this committee recommends will 
deprive Congress itself of the right to come down and tell the members 
of this Board why it is a practical and why it is a needed thing. and 
why they themselves that live in this country have a feeling of isola- 
tion from trading centers with which they need, and efficiently need, 
to communicate. 

Now, of course, the Civil Aeronautics Board attempts to have some 
of the hearings held in the district, but not in the district of each city, 
and in the cases of these small towns and so forth you will find that 
counsel here in Washington, D.C., that are adequately trained profes- 
sionally to represent these cities in these cases will charge anywhere 
from $5,000 to $15,000 to present a city’s case. 

Many of these cities can’t afford that; and should they be deprived 
from having a representation from their duly elected Congressmen at 
the time that this case is before the Board? I think not, and I cer- 
tainly hope that nothing develops here that will prevent that. I 
would like to talk further on the public interest, but I don’t see any 
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particular opening, because that doesn’t seem to be what we are talking 
about. I believe, Mr. Chairman, that I would like to touch on another 
reality here, and that is one of the gentlemen said this morning, “Oh, 
es, this is the subject I am talking about now, the staff and members 
of these agencies and an interchange between the staff and the 
members.” D : . 

Let’s not do anything to thwart that. Of course, if you wish, Mr. 
Chairman, to amend the act so that these Board members have 20- 

ear terms so that they are there as long as these staff personnel, ulti- 
mately they will get to know as much as the staff, and that would be 
a help, but, Mr. Chairman, these Commission members, and so forth, 
are appointed for varying terms. Take a member that comes to one 
of these commissions where these technical matters are involved. He 
in most cases has no firsthand education or knowledge of these matters 
and it does take him several years to become acquainted with the trust 
of the problems that are coming up from day to day, and certainly I 
would agree that there would be no need for any member of one of 
these agencies to consult with the staff members if, as I say, the con- 
tinuity of service and the years of experience were in all cases matched, 
and that is very rare as far as service on these commissions is con- 
cerned. 

However, I do think that we should permit the members of these 
commissions and boards to have free access to their staff. 

Mr. Chairman, while I do not have a prepared recommendation in 
writing I have, as I indicated, read most, I believe, of the material 
that has been presented to you, and I do not come emptyhanded 
because I do have a suggestion that is based I think partly on a state- 
ment that has previously been submitted on June 17 by a Mr. C. 
William Cooper. I am not acquainted with Mr. Cooper, but I would 
like to join in what I think is rather an excellent suggestion that he 
has made insofar as this legislation is concerned. If I might, Mr. 
Chairman, it is quite brief, 1 would like to read this recommendation. 

He states on page 3 of his statement: 

Congress, in my opinion, might well adopt a law which would do three things: 

First, it would lay out the general congressional policy in this field of ex parte 
communications and undue influence. 

Second, it would instruct each agency to appraise its situation and to take 
7 affirmative action required to place its house in order in the light of this 
m Third, it would provide a continuing “watchdog” procedure under which each 
agency would be required to render special reports to Congress on a continuing 
basis, detailing the actions taken and results achieved in the field in question. 

Just briefly, Mr. Chairman, I think that such legislation would meet 
the situation we have here. Speaking, for example, to the second 
suggestion, it might require that each agency file with Congress its 
rules of practice and its code of ethics. I believe that the Civil Aero- 
nautics Board does have a very good code and I think if you were 
privileged to read it you would agree with me, but conceivably there 
are some agencies that may not have a code. I do not know. How- 
ever, I think that that is all that the legislation would need to do 
there, would be that each one of these agencies file with Congress in 
their annual report or otherwise the fact that they have such a code. 

The Cuarrman. Before you leave that for a moment, I might say 
that all of these major regulatory agencies, I believe, do have a code of 
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ethics. My attention has been called to the fact that the FCC has not 
submitted its code yet, but I do understand they have one in prepara. 
tion, if not already completed. However, the difficulty about thos, 
programs, Colonel, is that there is no enforcement proceeding. What 
would you say along that line ? a 

Colonel Apams. Of course, these codes apply to the staff and it jg 
their own conduct that is being formulated by these codes. | don't 
know how exactly you could have a penalty on a person’s moral cop. 
cepts in this general field. However, the Board itself, as far as thirg 
parties are concerned, can restrict people’s appearances before the 
Board who in their opinion feel they have violated any facet of these 
codes of ethics, and I think that is quite serious. In fact that is about 
as serious a penalty as you can have. 

The Cuarrman. Are you familiar with the provisions of the Public 
Utility Holding Act, specifically 12 of that act, which was passed in 
1935. Are you familiar with that? 

Colonel Apams. No, sir. 

The CuatrmMan. We are talking about severe action here and ing 
general way I would like to call to the attention of all of the panelists 
the provisions of that act which has been in force during all these 
years. . 

I was quite surprised myself recently to find out that it was actually 
a provision of the law. There was some justification for it, but, ney- 
ertheless, it goes even so far to say that anyone who is in the business 
and would be affected thereby would have to file with the Securities and 
Exchange Commission before they can come up here and talk to Con- 
gress. That happens to bea provision of that law now. 

Mr. Sprincer. Mr. Chairman, I have one question. 

The CuHatrman. Yes, Mr. Springer. 

Mr. Sprincer. Colonel, you have had 6 years of experience in this 
field and now you are on the outside, and you would be I think cer- 
tainly qualified to render an opinion. In general, without you having 
read the law, H.R. 4800 outlaws ex parte communications with any 
member or employee of the agency. That is general. H.R. 6774 
restricts the prohibition primarily to decisional personnel, members 
and hearing officers. Did you hear me? 

Colonel Apams. Yes, sir. 

Mr. Sprirncer. If you happened to have the choice, eliminating it 
only to those two choices, which one do you think would work best in 
your agency ? 

Colonel Apams. I think the second choice would. It is more limited 
and would be more capable of administering. The first just says any 
communication. That would mean a communication from the 
chamber of commerce. That is my answer. 

The Cuarrman. Mr. Bennett. 

Mr. Bennett. Thank you, Mr. Chairman. 

Colonel Adams, I can go along with what you had to say about a 
Member of Congress appearing in behalf of a community to ask the 
Commission or the Board to extend a route; in other words, to extend 
service. But do you feel that a Member of Congress should appear as 
an advocate in a case where the question is which airline should serve 
the area and urge to the Board that it ought to give the route to 
airline A and not to airline B? 
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Colonel Avams. If it is based on the Congressman’s opinion that 
one choice would render a better public service to the community than 
the other, I would have no problem with that. 

Mr. Bennetr. Do you not think that such an intervention on the 
part of Members of C ongress might not very well serve to influence 
the Board, or some members of the Board, in reaching their determi- 
nation as to which airline should be certific ated 2 Q 

Colonel Apams. Of course, I will only speak for myself. If it 
ended in a determination that resulted in a superior service to the 
community, I think that would be proper. 

Mr. Bennett. I am speaking now of where, say, two major air- 
lines are competing for a route. 

Colonel Apams. Yes, sir; 1 am familiar with that. 

Mr. Bennetr. Suppose the Speaker of the House of Representa- 
tives, and the Chairman of the Appropriations Committee, and, say, 
the Chairman of the Interstate Commerce Committee came down and 
advocated that the Commission certificate airline A and not airline B. 

Do you not think that those representations on the part of such in- 
fluential Members of Congress would not, irrespec ‘tive of what all the 
facts may be, have an influence upon the decision that might be made 
by the members of that Board, or some of the members of the Board ? 

I am not impugning anything evil or improper on the part of the 
Board members, but just recognizing the fact that they are human, 
and that their legislation, their salaries, and ev erything that concerns 
them is in some way or another influenced by Congress, ‘and in particu- 
lar the Members of Congress that I have just mentioned. 

Colonel Apams. Congressm: an Bennett, my answer is this: If there 
is an implication or if it could be understood that your question re- 
solves to this, that would the Board be influenced unfairly by having 
some such nationally known person appear before it on just a case, T 
would say it is possible that the influence of that party might have 
more than a usual effect, but I am only speaking of Congressmen 
coming before the Board to say that in their district this service is 
needed. 

If that happens to be the Speaker of the House and it is his district, 
then I have no problem with it. 

Mr. Bennetr. I donoteither. I agree with that. I am not speak- 
ing of that. 

Ten speaking of the other area where Members of Congress appear 
and advocate that the certificate be issued to one of the competing 
airlines. 

Colonel Anas. That is rather rare unless the service of the airline 
isin the constituency of the person. 

Mr. Bennert. I disagree with you. I do not think it is rare at: all. 
I think it is too common a practice, judging by the information that 
this committee has had during the course of its hearings in the past 
2 years, not only with respect to the CAB, but with respect to other 
independent agencies. 

Colonel Apams. I am confining my remarks to my experience based 
on these congressional representations in loca] service airline cases, 
and to my knowledge there have been no difficulties with those, and, in 
fact, gentlemen, the CAB is not only an arm of Congress, but. in the 
case of this particular type of carrier which is heav ily subsidized, 
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Congress is more or less a partner with the Civil Aeronautics Board ip 
these cases. 

It is Congress that has to appropriate these subsidies and go the 
fact that the Congress is either for or opposed to this service ig of 
vital importance as a public aspect. 

Mr. Bennett. As I said before, I do not have any quarrel with your 
statement about that. 

I think it is a Congressman’s duty to present the facts to the Com- 
mission and advocate the extension of airline service to his area or 
to extend a natural gas line into his area, but, as I repeat again, I am 
speaking to the other area where the matter is contested by private 
corporations and private individuals, who are contesting between 
themselves to get a certificate very valuable to them, and it is in that 
area that I am questioning the wisdom and propery of Members of 
Congress appearing to advocate before the Board one as against the 
other. 

Mr. Apams. I think we can agree that we mean where the Congress- 
men can appropriately appear. 

Thank you. 

The Cuarmman. Thank you. 

Mr. Fetpman. I would disagree with the limitation Colonel Adams 
put on it. I don’t see anything wrong with a Member of Congress or 
anybody else appearing before the Board, the Commission, or the hear- 
ing examiner, or whoever it may be, just as he might appear as a 
character witness for a defendant in a criminal trial in a courtroom, 
as long as it is on the record and as long as the other parties there have 
an opportunity to examine him and rebut him. 

I wouldn’t limit the appearance of anybody before any agency or 
the communication of anybody with any agency. 

If the Congressman writes a letter to the agency, and this goes for 
the White House, too, in an adversary proceeding, I see nothing wrong 
with that provided it is spread on the record. 

The CHarrman. Mr. Pfeiffer. 

Mr. Preirrer. Mr. Chairman, I would like to make one comment 
with respect to Colonel Adams’ proposal for freedom of consultation 
between Board members and the staff. 

I don’t think it is proper for Board members to have free access 
to the staff who was an adversary in the proceeding before it. 

It is certainly, in my opinion, not fair to the litigants, who do not 
have equal access. 

I would suggest that the agency members should have larger per- 
sonal staffs than they have at the present time. At the Civil Aero- 
nautics Board there are five members and only five assistants, one 
assistant for each member. I think that the administrative process 
would be greatly improved if opinion writing were performed by the 
members themselves or by their personal assistants acting under their 
direction and supervision. 

That might require an enlargement of the personal staffs to, say, 
possibly three or fom assistants for each Board member, but there the 
member could get from his own assistant, in whom he has confidence 
and who has no connection with any adversary party in the proceeding, 
the information and the technical expertise that he needs in order to 
produce under his own name an opinion. 
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Mr. Bennett. May I make a statement and ask a question there? 

The CHarrMan. Mr. Bennett. : 

Mr. Bennett. I thoroughly agree with what you just said. 

It seems to me that Commission members or Board members do not 
have adequate personal staffs of their own who are qualified to ob- 
‘ectively advise a Board member who is in his processes of coming to 

on. ee 
ET example, in the Federal Communications Commission they 
have, I guess, a unique system there which Congress provided the pro- 
cedure for, and that is after a referee or an examiner has heard the 
case and it has been argued and reargued before him, then it goes to 
the Commission itself. — 

It is argued there, briefs are filed, and the oral arguments are had, 
and the Commission finally comes to a decision. Then the whole busi- 
ness is turned over to a group of opinion writers who are as cold about 
the case as any group of people could possibly be. 

This ex parte thing with them is working extremely in reverse be- 
cause they have had no contact with the case. They have not attended 
the hearing before the examiner. They have not participated or at- 
tended the arguments before the examiner or the Commission. 

Then the whole kaboodel is turned over to them and they are sup- 

d to write an opinion which conforms to the Commission’s de- 
cision, and aside from the imperfection of having that kind of a pro- 
cedure, it results, and has resulted at least in the FCC, in considerable 
delay. ; 

Ofttimes, and there were several instances that were testified to here 
before our committee, the opinion writers had the case for as long as 
18 months after the Commission had reached its decision, and there, 
of course, the opportunity for influence and pressures and all that 
thing comes into play. 

But it seems to me that you struck a chord that needs attention, and 
it would seem to eliminate some of the ex parte contact by opinionated 
staff people if you would give to the Board member or the Commis- 
sioner the right to select himself several experts who would be his 

rsonal advisers, not only in coming to his decision but also in writing 
itafter he reached the decision. 

Mr. Sprincer. Mr. Chairman, one question. 

The Cuarrman. Did you want to comment further on that, Mr. 
Pfeiffer ? 

Mr. Pretrrer. I agree thoroughly with what the Congressman has 
said, and I would also add that I believe that ex parte influences would 
be rendered ineffective if the agency member himself was personally 
responsible for writing this opinion, or having it prepared under his 
personal supervision, so that the man who decides this case would 
know the record as well as he can in the time available and know the 
rationale for the decision. 

I think Dean Landis has made that point before this committee, 
that there are some decisions that just aren’t right, and until the man 
who is responsible for making the decision goes through the throes of 
production that an examiner does, for example, in rationalizing the 
result, he cannot be sure that he is right. And when he does that, he 
then has the knowledge which renders completely ineffective any of 
these ex parte influences that may occur off the record. 
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The Carman. Mr. Springer. 

Mr. Sprincer. This is a parallel with your thinking here ang] 
would like to ask you this question after this one statement. 

H.R. 6774 restricts the prohibition against ex parte communication 
to decisional personnel, being members and hearing officers. 

My question is this: Is the limitation in H.R. 6774 realistic or does 
the exclusion of staff personnel provide a loophole so large as to de. 
stroy the effect of the statute? 

Mr. Prerrrer. Obviously, Congressman, if it is permissible to haye 
an ex parte contract with a member of the Opinion Writing Divisiop 
you have destroyed the effectiveness of the prohibition. 

I would say that it should go further than that. It should coyep 
anybody who has any part in the decisional process. 

Mr. Sprincer. No, this second question. 

The Cuatrman. Before you leave that, I would like to ask 
question. 

Mr. Sprincer. Yes, sir. 

The CHarmman. What about an instance like Mr. Bennett mep- 
tioned, where the opinion writer does not come into play until after 
the Commission has reached its tentative decision 4 

Mr. Pretrrer. I don’t imagine that the ex parte contract would be 
made before that, but I would say that the opinion writing staff and 
the personal assistants to the agency members themselves should be 
included within any prohibition against ex parte influence. 

Otherwise, you are leaving the way open for tainting the assistants 
to the people who make the decision. 

The Cuarrman. You do not think the Commissioner, who should 
be responsible for the opinion, should tell the opinion writer what 
to put in that opinion? 

Mr. Pretrrer. Oh, yes; he certainly should. 

I mean the opinion writer should not be openly permitted to en- 
gage in any ex parte discussions with any party to the proceeding 
because then his thoughts and what he writes become permeated with 
the same taint. 

The Cuarrman. Yes. 

Mr. Sprincer. This second question: Should the prohibition in 
H.R. 6774 apply to intra-agency communications as well? If not, 
how do we protect against indirectly through a staff member ? 

Mr. Pretrrer. That is a point I have been trying to make, I think, 
on previous occasions. 

Where you have an adversary staff, and that not only encompasses 
the counsel who appear before the examiner and the Board in hear- 
ing oral argument and the witnesses but also the people who are in- 
volved in assuming the position that was taken before these people, 
the chief of the division, the chief of the section, the director of the 
bureau, I think they should be barred from consultation with the 
agency members themselves, not only at the time the decision is dis- 
cussed but also in the memorandums and so forth. 

To take up the colonel’s point, the problem of information being 
available to the-members can be boleh, by enlarging and increasing 


their personal staffs, just as the Supreme Court has a somewhat 
larger personal staff, which will have the time to digest the record 
and obtain the technical information that is necessary in order to 
prepare a final opinion. 
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Mr. Sprincer. That is all, Mr. Chairman. 

The CuarrMan. Mr. Hall. 

Mr. Haut. I do not wish to intrude upon this line of questioning, 
but I did want to respond to something else that Colonel Adams iad, 
if I may. nD 

I hesitate to take on so engaging and capable a speaker, but in his 
opening remarks he noted the absence of consideration for the public 
interest, and I would like to take exception with that premise and 
dissent from that position. 

I feel it is extremely significant that among the practitioners here 
and the representatives from industry who practice and have inter- 
ests before these boards, there seems to be unanimity of opinion on 
some further limitation on ex parte communications. 

I daresay that not one of us wouldn’t profit by a liberalization of 
the ex parte rule and I do believe it is extremely significant that all 
of the men here are in accord on some further limitation on ex parte 
proceedings, and in that sense I do believe the public interest is upper- 
most in the minds of those of us who have appeared here today. 

It is my own personal observation that there is an unconscious 
tendency on the part of some boards and commissions to confuse or 
identify the interests of the regulated industry with that of the public 
interest. It is for that reason that ex parte communications on the 
part of industry representatives that are regulated, we feel, have a 
tendency to bear too great a weight on the outcome of opinions and 
decisions. 

The Cuarrman. Mr. Lishman has a general question. 

Mr. Lisuman. I would like to return to Mr. Feldman’s earlier 
comments about rulemaking proceedings that develop into adversary 
proceedings, and I would like to inquire: Is a record kept in any of 
the agencies from the institution of the rulemaking proceeding, 
whether it be by way of informal suggestion from the industry, by 
formal petition, or by the agencies’ own initiative ? 

Would you be informed at what stage is that process, or if a record 
is kept by the agency ? 

Mr. Marks. Mr. Lishman, I raised that question. I would like to 
respond as to the practice before the Federal Communications 
Commission. 

In the illustration which I gave where an inquiry would be made as 
to the technical feasibility of the new system of transmission, such as 
color television, there is no formal record made. There are only in- 
formal conferences, sometimes followed by visits to a laboratory, ex 
parte demonstrations as to the techniques that might be used, perhaps 
communications in writing as to the technical aspects of the proposal, 
and at some stage where the agency feels that there is a necessity for 
going ahead and adopting new rules, at that point a rulemaking 
proceeding is instituted. 

It would seem to me at that stage if there is a controversy as to the 
type and character of the technical installation, it becomes an adver- 
sary proceeding. 

Mr. Feldman has suggested that a diary might be kept as to ex 
parte contacts prior to that time. , 

I believe it is utterly impractical. I know of no way that the 
keeping of a diary would solve the problem we have talked about. I 
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believe we must be realistic in recognizing that there must be a line of 
demarcation and there must be a certain freedom given to an admip. 
istrative agency to foster technical development within its field, eve, 
though it may infringe upon what we all regard as the necessary pro. 
tection for adversary interests, and the question that I raised origi. 
nally, and which I niet attention to when this committee considers 
this record, is: At what point do you wish to adopt the protections 
for adversary interests ¢ 

You must in drawing that line protect the agency in permitting jt 
to conduct its investigation so as to foster development in its fie] 
whether it is transportation by air, rail, or the development of radio 
frequencies. 

The CuHarrMan. Where would you draw the line? 

Mr. Marks. I would draw the line in the judgment of the Commis. 
sion when it appears that it will now become a serious reality. 

In other words, if somebody comes in with an idea which the agency 
regards as impractical, and discards, there is no reason for making it 
into a formal proceeding and encumbering the record and starting a 
docket. 

If, however, the agency feels that it is a practical suggestion that 
merits further investigation, at that point, I believe, it should put out 
a public notice saying, “We have been invited to investigate the tech- 
nical feasibility of a new method of transmission,” whether it is the 
operating of a new portion of the spectrum or the adoption of new 
standards of regulation, “and we invite comments.” 

At that point it appears that there is an adversary or conflicting in- 
terest and it becomes not a rulemaking proceeding that is in the legis- 
lative field but in the naure of a quasi-judicial decisional process. 

The Cuarrman. I think we will have to give Mr. Tipton an oppor- 
tunity at this point because he is the one that threw out all this. Then 
we would like to get to a few of these who have not had an oppor- 
tunity yet. 

Mr. Tipron. I would make a very brief endorsement of Mr. Marks’ 
idea. The problem we are dealing with is hard, of course. It is the 
effort to distinguish proceedings in a general rulemaking area between 
those that should have quite rigid limitations on ex parte communica- 
tions and others in which ex parte communication is an essential. 

I think, as I covered very briefly in my statement, that determina- 
tion must be left to the determination of the agency at some point, 
and I think at the point at which the agency starts a rulemaking pro- 
ceeding by issuing what is usually called a draft release of a pro 
rule, the agency members should look at the case and decide whether 
this is a case in which fairness and equity require a limitation on ex 
parte communications or it is not such a case. And they should an- 
nounce the rules of behavior that are going to be applied here. 

You can’t use just the adversary idea as a standard. 

The color television example is probably as good an example as any 
of us have seen in our experience of a case where a rulemaking pro 
ceeding should have been, if it was not, and I don’t know, after it 
became a proceeding marked by a limitation on ex parte communica 
tions. . 

On the other hand, let me give you an example of another adversary 
rulemaking proceeding which should not have. The Civil Aeronat- 
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tics Board a number of years ago was laying down the performance 
uirements for jet transports. That was adversary. 

The staff, and the industry, and various manufacturers, and the 
airlines were all in kind of a snarl. There is a case which would 

robably fall within the general definition of adversary and yet it 
would have been too bad if the Board had said, “We will not listen 
toany ex parte communications.” 

Actually, the Board got on an airplane and went to Seattle and 
looked at the jet that was flying at that time, talked to the engineers, 
got everything that they could find out about it, an excellent way of 

orming sound regulations in that instance. 

So that the agency should determine the kind of a proceeding that 
js necessary on any particular state of facts and determine it in ad- 
yance so everybody knows what the rules are, and they will comply 
with them. 

The CHARMAN. Mr. Beelar. 

Mr. Brevar. Mr. Chairman, although I disqualified myself from 

ing officially on behalf of the ABA, I would like to depart from 
that disqualification to express on behalf of the association our grati- 
tude for your introduction of H.R. 6774 and your excellent state- 
ment in the Congressional Record, because I know that you wanted 
to get'an expression of views widespread. 
would like to state that H.R. 6774 is a bill which is very limited 
in scope. In other words, it attempts to shoot as a rifle rather than 
a shotgun at one significant problem. It is not a cure-all. It does 
not touch many problems, such as separation of functions. 

It attempts to deal with the improper ex parte activities in court- 
like proceedings of agencies. a. , 

I am optimistic that you can legislatively provide for a demarca- 
tion line. For example, I think we would all agree that in those 

roceedings which are classified as adjudication, this should apply. 

ose are cases in which a person has a right to a hearing and a right 
to appeal on the record. 
ere is a second group of cases which are proceedings which are 
not defined as adjudications but which are nevertheless subject to the 
procedures applicable to adjudications, for example, some rate cases, 
so that these cases are on the record, they are tried according to the 
laws of evidence and the rules of adjudication do apply, and there- 
fore I think they should be protected. 

Now we come to the third and difficult group, which is what is gen- 
erally known as formal rulemaking. It is in this area where I think 
we have some difficulty, but I don’t believe that the problem is in- 
soluble legislatively. 

The problem is what criterion should the agency have in deciding 
where to put a formal rulemaking proceeding on the record and 
whether or not that type of proceeding should apply to rules of evi- 
dence and how is it administered. 

It seems to me that this is a subject in which you must leave the 
agency some discretion and I think, as Congressman Springer indi- 
cates, this also solves the problem of individuality in different types 
of agency proceedings, so that the agency either by a guideline or at 
its own discretion should subject certain types of rulemaking proceed- 
ings to on-the-record protection. 
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Color television is one sample. In my judgment that pr 
started out to determine whether or not the state of the art was can 
that it was technically feasible to have color transmission, so in the 
initial stage it was purely an inquiry, getting information, and this 
should not have been subject to any strict rules. 

Before they got very far in the inquiry, it blossomed into a full. 
blown adversary proceeding in which there were two interests, One 
was going to get into this and one was going to be out, dependi 
on whether the Commission decided that it was technically feasible 
and which standards they would adopt. 

It seems to me at that point the Commission could have formulated 
issues and the inquiry should have become an adversary proceedin 
and in the agency’s discretion there it should have been on the aaa 
and protected in that fashion. 

I think that we can draw the line, but I would like to make an ob- 
servation that this is not a matter that we can solve by definition be- 
cause even if you define it to everyone’s satisfaction, you still have 
the problem of applying a definition to a particular proceeding, and 
the factual situation is such that the agency people and the people 
appearing before the agency need to know in each proceeding at the 
outset, is this one that is protected on the record or not. And there- 
fore, we have a device in H.R. 6774 that requires the agency in its 
notice in each hearing to state whether or not this is going to bea 
proceeding on the record, so that when the case commences every- 
body will know and be on the alert that this is or is not a record 
proceeding. 

I would like to also comment on whether or not the ex parte pro- 
hibitions in this bill would apply to staff people. In my judgment 
the bill does not change the internal separation provision. 

For example, under the Taft-Hartley Act and under the McFar- 
land amendment to the Communications Act, they do prohibit certain 
staff consultations with agency members. 

Our bill would leave that law where it is now. It would not pro- 
hibit in my judgment the existing practice of agency members con- 
sulting with staff members on onl hearing proceedings. 

Let me say quickly maybe this should be done, and there is cer- 
tainly a basic principle involved from the standpoint of the citizen, 
mainly his right of confrontation. 

In other words, he should know what facts are being presented to 
the agency in his case and what arguments are being presented to the 
agency in his case, but so far as the limited scope of H.R. 6774 is con- 
cerned, we do not reach that problem. 

I would like to emphasize, too, that this is a matter which we think 
must be dealt with by legislation and not by delegation to the agencies 
because of its wide sweeping application, including other departments 
of the Government.and.Members of Congress and the public at large. 

Also, I think the problem must deal with not only the influencer, 
but the influencee, and deal with him effectively. 

I would merely conclude by saying that this is a very important 
subject that affects thousands and thousands of people throughout the 
country and I can illustrate that by simply reminding you that today 
there are about one and a half times more trial examiners in Federal 
agencies than there are district court. judgeships in the Federal judici- 
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and that output of these cases in the agencies far and away ex- 
s all of the cases tried by the Federal courts and that on the ap- 
pellate dockets of the Federal judiciary, both the district courts and 
circuit courts, about half of their dockets is now taken up by agency 
proceedings. So you can see that that problem is one of utmost 
significance and importance to all of us. 
hank you. 

The CuarrMan. Mr. Springer. 

Mr. Sprtncer. Mr. Beelar, you have said that the alternative to 
FR. 6774 including rulemaking is the agency in its discretion by a 
criterion could include a particular rulemaking proceeding and pro- 
yide a more practical and more workable approach. 

Am I right in that statement ? 

Mr. Breevar. Yes. 

Mr. Sprincer. My question is this: nisl 

If so, should not the statute carefully define the criteria or guidepost 
upon which the agency should exercise its discretion to include rule- 
making proceedings ? ; 

Mr. Beevar. I would think this would be quite advisable to con- 
sider. 

For example, in my judgment, it should apply to those proceedings 
which are obviously adversary in character. It should apply for 
those proceedings where they are announcing new policy of sub- 
stantial importance or where they are changing existing policy. 

Mr. Sprincer. For those three types of rulemaking proceedings, we 
should definitely in this committee by law lay down the guideposts 
or criteria, is that right? 

Mr. Beevar. Without hampering too much the discretion, I believe 
that should be done. Otherwise you will have some agency leaning 
over backward and putting everything on the record and others that 
will not do it. 

Mr. Sprincer. Is there by this procedure a danger of lack of uni- 
formity among the rules of the agency and if so, should this be of any 
great concern / 

Mr. Beenar. Like things should be uniform and those which are 
not alike should not be, so you have some variation, but on this prob- 
lem I think it is one which can be generally uniform, providing you 
leave some leeway for the agencies in particular proceedings to make 
a judgment one way or the other. 

I think uniformity should be encouraged. 

Mr. Sprincer. I asked Mr. vom Baur this a moment ago. Should 
the proposed legislation, H.R. 4800, adopt the Administrative Pro- 
cedure Act definition of adjudication and rulemaking, or does the 
problem require completely new terms which more realistically draw 
the line between contested and uncontested cases ? 

Mr. Sprincer. H.R. 6774 would operate either way. 

Mr. Sprincer. Are there any definitions in your bill ? 

Mr. Brriar. No. We are not averse to definitions. They would 
more or less include standard terminology. We were concerned that 
this might be included as a criminal provision in which case definitions 
become a little more difficult, but there would be nothing wrong with 
attempting to make definitions and I think you would have to go be- 
yond adjudication if you apply the bill to the three categories of pro- 
ceedings that I mentioned. 
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Mr. Sprincer. Thank you, Mr. Chairman. 

The Cuarrman. Mr. White, would you have a comment you would 
like to make? 

Mr. Wurre. I am sorry I was late but I had to be at the Securities 
and Exchange Commission for an argument. 

Most of this discussion appears to be on the other agencies, I do 
not speak for the SEC, not being an employee. 

I do have one comment to make to Mr. Bennett’s proposal of the 
Commissioners’ right of opinion. I am talking about the Securities 
and Exchange Commission. I am not saying that it would not be, 
good idea, but I worked for a judge in Massachusetts and seven judges 
took about a year to turn out 50 opinions. 

You would have to increase the staff tremendously if you saddled 
this on the Commission. 

To get to Colonel Adams’ point, you have Commissioners come and 
go. Yet you have a continuity of opinion writers who know the past 
cases and know what the Commission has done in past cases and J 
think that you should think carefully in certain agencies whether you 
abolish their prior system of operation. Also, I have only watched 
and listened to these hearings 2 days and I read some of the materia] 
from the prior hearings, but the upshot of a lot of these recom. 
mendations will be a tremendous increase of staff. 

That is all I have. 

Mr. Bennett. I havea question. 

The CHarrman. Mr. Bennett. 

Mr. Bennerr. You think the opinion-writing procedure is working 
out satisfactorily and causes less delay and is more expeditious than 
would be the case if the Commissioners wrote their own opinions? 

Mr. Wuire. Not speaking for the Securities and Exchange Com- 
mission but from my experience, which is 10 years, I think their 
opinions are uniformly excellent and I think that the process would 
be slower if assigned to the individual Commissioners. 

Now, in essence, I suppose you could assign it to his chief assistant 
but then what you have there is you have the staff writing it and you 
might utilize the Opinion Writing Division which has been doing it 
for longer years than that because the average Commissioner’s as- 
sistant is equivalent to a law clerk or administrative assistant. 

Mr. Bennett. That is the point, Mr. Chairman. To my mind, that 
is one of the evils that flow from this system. You get to a bunch of 
opinion writers who are not responsible to anybody. They are career 
people in an agency. They get fixed ideas about what the law should 
be, what the regulations should be. There is no delegation of authority 
upon them by Congress to make policy. Yet, by their broad authority 
that they have to write opinions, they can do that very thing. 

As I think Congress intended to put the responsibility for these de- 
cisions upon the Commissioners themselves, it would be well to give 
the Commissioners a little more work to do and a little more respon- 
sibility in preparation of the decision itself and the actual making of 
the decision. 

Mr. Wuire. Mr. Bennett, my feeling on that is that the Commis- 
sioners are responsible for those decisions. 

Mr. Bennett. They are not responsible if you give it to a bunch of 
so-called expert career people who have no responsibility to anyone. 
They are isolated from the Commission and sit there and write their 
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opinions and about all the Commissioner does is to rubberstamp the 
ing after it is a finished product. 

r. Wuire. I am not arguing for the Commission because they re- 
yiew our cases, too, and we have been reversed, but I do think that they 
are responsible in the last analysis and I think you would have a tre- 
mendous increase of staff to accomplish what you are attempting to 
accom lish. i ‘ 

Mr. Rogers of Texas. Let me ask a question, Mr. Chairman. 

The CHARMAN. Mr. Rogers. 

Mr. Rocers of Texas. Why would it mean an increase in staff ? 

Mr. Wutre. Because I believe that if you had Commissioners writ- 
ing the decisions you would have to have various people doing research 
for them and then doing the writing. th Poe U3 

Now, they have about five or six people in opinion writing in the 
SEC who have been there for 10 or 15 years and are used to cases. I 
must say they are bound by precedent. I have watched them. If they 
operate as the ordinary court does, the Supreme Court of the United 
States, they come out of an ensemble where they know what the court’s 
definite view is in the first place and are told, “This is the way we 
tentatively propose to go.” Then it is up to the researchers to get 
the precedents. 3 

Mr. Rocrers of Texas. My point is this. The Commissioners now 
have a legal assistant. 

Mr. Wuire. Yes. 

Mr. Rocers of ‘Texas. There are five Commissioners. Why could 
not these five people who do the opinion writing simply be transferred, 
either themselves or their prototypes, with one assigned to each Com- 
missioner, and why would that mean an increase in staff ? 

Mr. Wurre. I think you have a good point but what they have as 
administrative assistants are not the people with experience in opinion 
writing. Maybe you could assign the opinion-writing people to each 
Commissioner. ‘They have kept a body of people experienced in opin- 
ion writing. As I say I am not speaking for the Commission. 

Mr. Rogers of Texas. Thank you. 

The CuairMan. Gentlemen, we have a minute if you want to com- 
ment on this. I do think it is only fair to get the expression from 
others. 

Mr. Beardsley, do you have an opinion ? 

Mr. Brarpstey. Generally speaking, and again speaking only for 
myself, Mr. Chairman, I have no criticism of the overall system as 
far as the Interstate Commerce Commission is concerned. It would 
be nice, I believe, if, of all the vast number of decisions that are 
handed down, the individual Commissioners could spend more time 
perhaps than they do with them. I do not know how that can be 
accomplished except to increase the size of the Interstate Commerce 
Commission very extensively. 

I think that the system works pretty well, considering the vast 
amount of cases that do come before the Interstate Commerce 
Commission. 

The Cuarrman. Thank you. 

Mr. Hammond, would you have an opinion to express? 

Mr. Hammonp. Yes. I have listened and enjoyed this very much. 

This morning it does not sound too different than having a group 
of our people representing eight different committees getting together 
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in the transportation association because we actively have this Subject 
under consideration and have had it under consideration since aboyt 
the first of the year. 

We certainly have a public interest in this and that is being ex. 
pressed in various ways. In the first place, a lot of our members arg 
concerned about not having legislation passed that will slow down the 
processes of the agencies. 

The Cuarrman. Any more than it is now? 

Mr. Hammonp. Any more than it is now. Actually, the trend jg 
the other way. They want them speeded up and we have from time 
to time our committees that suggest that steps be taken by the com. 
mittees and the association as a whole to reqnire the agencies to speed 
up their actions, particularly in certain types of cases. 

I think it is generally felt that there should be legislation on this 
subject and we are proceeding on that basis that we are going to try 
to be helpful in staking suggestions in the next several months, 
The Cuaimrman. Do not go too far because you might be too late, 

Mr. Hammonp. We will Lest up. I think that many of the mem. 
bers have expressed a feeling that there should be general guidelines 
laid down by Congress to be followed but that, insofar as many of 
the details, such as discussed here this morning, that could be left to 
the individual agencies to spell out. 

Another very general question is one of undue influence. We have 
a lot of interest in that subject and it is divided into two categories: 
First, what constitutes undue influence in the general meeting with, 
talking to, the various members of the Commission and their staffs, 
There is such a thing as getting your idea across by keeping after it 
month after month with no particular case pending. Then, of course, 
there has been the discussion this morning of the undue influence re- 
ae to a specific case under consideration. So that, I think there 
is a distinction there between general undue influence over a period 
of time versus specific. 

The efficiency of the agencies is something that is constantly of 
concern with our people and they would dislike seeing anything done 
here that might make it a little bit more complete in one sense but 
slow down the efficiency of the agency and, as I said earlier, make it 
much more costly. 

All this is wrapped up in 8 committees and 250 people in those 8 
committees that are presently studying these things; and we would 
hope, Mr. Chairman, that we will have specific suggestions to offer 
on the several bills before you, as well as others in the near future. 

The CHatrman. Mr. Hansen. 

Mr. Hansen. Mr. Chairman, thank you. 

I have no sound opinions that I formed listening to this discussion 
this morning. 

As a traffic representative of industry, we are interested, of course, 
in fair litigation before the Interstate Commerce Commission which 
is our primary concern and, naturally, we want it to be free from 
influence. 

Listening to the discussion this morning, about the only thing I 
was wondering is how you can draw a line of demarcation between 
an adversary and a nonadversary proceeding. 

It seems to me that even a simple matter of rulemaking by any 
of these agencies who regulate an industry immediately becomes an 
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adversary ae between the agency representing the public 
interest and the regulated industry on the other hand. That 1s just 
anopinionofmyown. | 

I believe that immediately anything that appears before these 

ncies is an adversary proceeding to some extent. 

If you are going to try to draw a line of demarcation as to when 
ou can and when you cannot consider ex parte communications, I 
think it is going to be extremely difficult to do so. 

The only other thing on possibly ex parte influence or pressures 
being exerted is that it seems to me that, if all communications in 
these adversary proceedings are made a matter of the record, these 

ible influence seekers would not be so prone to seek the influence 
if they knew it was spread on the record. Other than that, I have 
nocomment at the moment, Mr. Chairman. 

The CHARMAN. Mr. Pfeitfer. 

Mr. Pretrrer. Yes, Mr. Chairman. 

I would like to attempt to answer a question which I think you 
raised some time ago which I do not believe has been satisfactorily 
answered. ‘That is whether in accordance with H.R. 6774 the com- 
mencement point for the beginning of the ban on ex parte influences 
should be the notice for hearing. 

Now, there has been some discussion of the situation with respect 
torulemaking proceedings. I think, when you get over to the licensing 
field, you come to realize that the notice of hearing is not an adequate 
beginning point. An applicant for a television license or a Civil 
Aeronautics Board airline certificate frequently wants expedited hear- 
ing. Those who hold licenses that would be affected by the new appli- 
cation frequently desire delaying action. 

Now, if we wait until the notice of hearing before the ban against 
ex parte influences begins, it seems to me that we are avoiding, or we 
are not dealing with, a very important subject. It seems to me that 
when the application for a television license is filed and a petition 
for intervention—or it may be they call it a protest at the FCC 
is filed, that is when the proceeding becomes adversary and that is 
when there should be disclosure of any ex parte attempts either to 
expedite or delay the proceeding. 

might say that I really do not see any need for any such ex parte 
approach. 

think that if the agencies set down a motion calendar once a week, 
or even less frequently, at which one of the agency members sat as the 
Commissioner for that purpose of hearing motions, applications for 
expedition of proceedings setting down for hearing or delay could be 
heard and disposed of in very short time with notice to all adversary 
parties involved. 

This isthe procedure which is followed in the courts. 

Iam more familiar with the practice in New York State where you 
go before trial term part II and either ask for postponement or ask 
_ to have a case moved ahead of its normal place in the calendar. 

Your adversary is there and has an opportunity to tell the court 
exactly what the impact would be upon him. 

I see no reason why a similar practice could not be placed in force 
by the agency—simply a Monday morning motion calendar session at 
which the services of only one Commissioner would be required. 
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Mr. Srrincer. Mr. Chairman, might I ask a question at this point? 

The Cuatrman. Mr. Springer. ; 

Mr. Sprincer. In view of what you have said, I would like to ask 
you this question. Is the inclusion of rulemaking proceedings in H.R 
4800 workable and advisable, remembering that in this bill rulemak. 
ing is restricted to those cases where interested parties are afforded 
an opportunity to present their views with or without an oral hearing? 

Mr. Preirrer. That is a very difficult question, Congressman. There. 
is not any question in my mind that where rulemaking takes place on 
the basis of an oral hearing where a record is made, that that deter. 
mines the scope within which the decision should be made and there. 
should be no ex parte representations made at all, but there are cer. 
tain types of informal] rulemaking and I think Mr. Tipton suggested 
the proposition with respect to staffs which I think in his paper he js 
talking about the changes in accounting regulations or something like 
that, why it is not strictly adversary in nature, I think the thrust 
of your questions to Mr. vom Baur relating to perhaps a redefinition 
of rulemaking and adjudication to encompass more the idea of 
whether the proceeding is adversary or not is perhaps the sounder 
way to attempt it. Where you are talking about changes in account- 
ing procedures it is usually not adversary. 

Mr. Springer. This would be in the nature of an on-the-record pro- 
ceeding in 4800? 

Mr. Pretrrer. That is right. 

Mr. Sprincer. Your feeling is that it does not cover those which 
are possibly nonrecord as defined in 4800; is that right ? 

Mr. Preirrer. That is right, but the test should be whether it is 
strictly adversary. We have a type of proceeding in the Civil Aero- 
nautics Board shies parties seek exemptions, an emergency or expe- 
ditious way of getting a license to operate a route. That occurs by 
decision of the Board without a hearing. Nevertheless it is sometimes 
a very controversial matter as to whether such an exemption should be 
granted and also frequently involves the use of Government subsidy, 

I say that where an opposition paper is filed, then the same rules 
should apply even though there is no hearing that it is clearly an 
adversary proceeding and ex parte influences are not proper. 

Mr. Sprincer. That is all, Mr. Chairman. 

The Cuatrman. A few days ago, one member of the panel suggested 
that the line might be drawn in rulemaking proceedings permittin 
ex parte contacts where there was a broad general policy to be laid 
down across the board, so to speak, or I believe he referred to legisla- 
tion, and that such contacts should be prohibited where one or & 
relative few might receive some benefit from it. 

That would not meet your criterion, as I see it. 

Mr. Preirrer. No, sir. I do not think that that is an adequate dis- 
tinction. For example, as everybody knows, I am sure, from reading 
the newspapers, the Civil Aeronautics Board has had this question of 
an overall industry increase in passenger fares. That is a rulemaking 
type of proceeding based upon a record. It applies to every airplane 
line and applies to all the passengers who will fly. 

: The Cuarrman. You say that that would be an adversary proceed- 
ing ? 

Mr. Pretrrer. Absolutely. There is no question about it. It is @ 
highly controversial matter and I am sude Mr. Tipton would agree. 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 631 


The CHarrMan. Mr. Zwerdling. ; 
I want to get o two or three more before the bell rings but did you 
comment ¢ 
SC iyaentiNe. I wanted to add to what Mr. Pfeiffer said about 
rulemaking in answer to the question Congressman Springer has put 
tosome of the people on the panel. 

I think one of the most important things this committee can do in 
dealing with classifications or definitions in any legislation this com- 
mittee may draft is to completely ignore and throw in the ashcan the 
classification setup in the Administrative Procedure Act of rulemaking 
and adjudication bearing in mind that the Administrative Procedure 
Act definition of rulemaking includes rate proceedings. __ 

I want to point out that in the Federal Power Commission, where I 
am a hearing examiner, a very large proportion of the really major 
contested cases which have none of the elements whatsoever of general 
rulemaking at all, are the cases where a pipeline or producer files an 
application to increase its rate and then you have maybe 25 or 40 
parties coming in, some of them contesting the increase, customer 
companies, some State commissions opposing the increase, and the 
staff. You could not have a more adversary proceeding in which the 
amounts involved are so great as to require the elements of due cw 
that you gentlemen are considering here, and that kind of definition 
which prevents the application of mandatory due process rules to that 
t of. roceeding should be completely discarded by this committee. 
The YHAIRMAN. Mr. Curry, in view of your active interest, do you 
have any comment ? 

Mr. Curry. Mr. Chairman, I am in a little different position today 
from what I was in the other day. I am representing the Association 
of Interstate Commerce Commission Practitioners today. That is an 
organization of those who practice before the Interstate Commerce 
Commission. We have a membership of something like 4,000 who are 
located all over the United States. 

The association is taking a great interest in matters of procedure 
and practice before the Commission. They were the ones that brought 
forward the code of ethics which was adopted by the Commission and 
made part of its rules of practice. 

It is very much interested in this proceeding and I may convey a 
message that we feel that this hearing is one that is very constructive. 
It gives opportunity for the various ones who are interested, like the 
examiners, the members of the agencies, those who practice before the 
Commission, shippers’ representatives, and the public interest to be 
fully represented here and each can see some of the problems of 
the other. 

All I have to say on this particular thing from the standpoint of the 
association is that they have not yet taken any position on this ques- 
tion of whether there should be legislation to cover ethical standards 
or whether that might still be left to the individual agencies, but it is 
a matter that is receiving study and I am sure that they will come 
forward with something sometime later. 

I myself expressed my personal views and I think it would unduly 
prolong the hearing if I went into that any further. 

The Cuamman. Is Mr. Hafer here; Mr. Creyke; Mr. Deale, you: 
have not had an opportunity. 
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We are going to hear you in a general roundup discussion tomorrow 
but, if you want to get into this discussion now, this would be a good 
chance. 

Mr. Deate. Thank you, Mr. Chairman. 

I have a few comments that I would like to make on the subject of 
ex parte communication. 

tt seems to me self-evident that the subject should be considered 
with a great deal of intellectual discipline. This is not an easy prob. 
lem. Ex parte communications are necessary to the efficient function. 
ing of administrative agencies and they are harmonious to public jp. 
terest when they do not violate fair play. 

We should bear the affirmative aspects, the good aspects of ex parte 
communications in mind when we treat the subject and not get our 
thinking in such a position that we somehow regard ex parte com- 
munications something pone se bad. Now, to be sure, they are some. 
times bad or improper, but they are bad or improper only when fair 
play is frustrated and that is the principal if not the only reason why 
the subject of ex parte communications 1s being discussed. 

The problem then is to do something about getting rid of not all ex 
parte communications but of only the improper ex parte communica- 
tions. The problem lends itself to more than one way to seek a soly- 
tion. One possible approach is to reach for a solution on an acrogs- 
the-board basis. This is the approach of H.R. 4800 and H.R. 6774 and 
it is certainly a perfectly reasonable one. The flexibility permitted 
to agencies in the latter bill would seem to be a particularly good 
feature. 

Another approach to the problem is to have Congress set down 
some guidelines or principles respecting ex parte communications 
and to direct the agencies to promulgate implementing regulations, 
These regulations would have the clear-cut support of a congressional 
mandate and would be enforceable by penalties specified in the law. 
This would be different, quite different than what has already been 
done by the agencies. 

This second approach would have the advantage of being able to 
spell out in rather specific terms individual circumstances within each 
agency when ex parte communications are prohibited. Because of 
wide differences in the activities of the various agencies, an across- 
the-board approach would necessarily be somewhat general. 

It would not seem remiss to speculate that the agencies themselves 
with legislative encouragement or prodding through a definite act of 
the Congress might indeed wind up with stiffer or more comprehen- 
sive rules of ethics against improper ex parte communications than 
would result, for across-the-board type legislation. In any event 
we must watch out peniant crippling agency efficiency by outlawing 
necessary and desirable ex parte communications. We do not want to 
throw out the baby with the bath. 

I have one other comment. That is, that the spotlight which this 
subcommittee has put on the problem of ex parte communications 
undoubtedly has already done much good to prevent unfair ex parte 
communications in the future. It has put people on notice about the 
improprieties of certain types of ex parte communications in a force- 
ful manner. 

The suggestion here is to kecp the spotlight turned on the improper 
ex parte communications via one or the other of the routes that I 
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have just noted with the possible additional provision that the agen- 
cies be required to report to Congress from time to time with respect 
to their implementation and enforcement of congressional intent in 
this difficult and important area. ines ; 

That concludes what I have to comment at this time on the subject 
of ex parte communications, Mr. Chairman. 

The CuarrMan. Thank you very much. 

Gentlemen, I have to answer this rollcall. 

The second bell has already rung and I want to compliment the 
members of the panel for a very fine discussion. 

I know that many of you had other things you wanted to say as we 
went along. Circumstances and time did not permit us to get in all we 
would like to say. ' 

I assume that we could carry this on further. I do believe, ad 
infinitum. ' 

Is there anyone who cannot be back this afternoon ? 

Several will not be able to be back. 

How about tomorrow morning ? 

Those who can be back this afternoon, particularly the examiners, 
or hearing examiners, Mr. Lishman and other members of the staff will 
moderate, so to speak, the discussion and give you gentlemen an oppor- 
tunity to go at it and make the record. 

We will be here such time as we can, but there are going to be roll- 
calls and conference reports and 5-minute rules probably. 

Mr. vom Baur. Could you tell us what, if anything, will happen 
tomorrow ? 

The Cuatrman. We hope this afternoon to have a further discus- 
sion on topic II, the role of hearing examiners, and in the morning 
topic ITI will be discussed, the role of Commissioners and their staffs. 

e got into that to some extent today. 
. Nevertheless, it is one of the topics, and then we get into the 
strengths and weaknesses of it, and what legislative or other meas- 
ures may be needed. 

If we get to it we will let you people discuss the efficiency of the 
Commission if you want to do that tomorrow. Then we will conclude 
the general panel discussion with a roundup, so to speak, by Mr. Deale. 

Gentlemen, the committee will adjourn until 2 o’clock. 

(Whereupon, at 12:20 p.m., a recess was taken until 2 p. m., this 
same day.) 


AFTERNOON SESSION 


Mr. Lisuman. Gentlemen, our discussion this afternoon centers 
around topic No. IT. 

Mr. Zwerdling, president of the Federal Trial Examiners Con- 
ference, will present an oral summary of his written paper which 
will be included in full in the record. 

Mr. Zwerpiine. Thank you, Mr. Lishman. 

In discussing topic II, “The Role of Hearing Examiners,” as in 
discussing all the other three topics which are being considered in 
this panel session, there should be borne in mind our basic, general 
objective, i.e., the development and maintenance of a system of ad- 
ministrative proceedings which will work effectively and expedi- 
tiously, and which will operate fairly, with due process to all. In 
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my opinion, these important objectives can best be accomplished 
under a system which includes the Allowing steps: 

(1) An expeditious and fair hearing, controlled firmly by a com- 
petent hearing examiner—with all parties, including the staff, pre- 
senting their positions in the open record. 

(2) The issuance of a comprehensive and helpful initial decision b 
the presiding examiner, based objectively on the record made before 
him in open hearing. 

(3) The issuance, on appeal, of a final decision by the Commission 
based objectively on the record including the presiding examiner's 
initial decision—with the issues being actually decided by the Com- 
missioners themselves, based upon their own genuine analysis and 
understanding of those issues. 

At the outset of our consideration of these problems, we must. 
frankly recognize that a large proportion of the major contested cases 
which come before the major regulatory agencies are inherently com- 
plicated in nature, and we must not delude ourselves into assumi 
that they can somehow be transformed into a simple proceeding like 
a “who-done-it” or a negligence case. The question, then, is how this 
difficult responsibility can be made more manageable. In my opin- 
ion, this depends to a large extent upon two major factors: 

(1) The fairness and effectiveness with which the hearing itself, 
and therefore the size and quality of the hearing record is controlled. 
Here the role played by the hearing examiner is of vital importance, 
He occupies the position of a trial judge in the administrative hear- 
ing, and must have available all of the tools which are now available 
to the courts for effective control of the hearings. He must have ade- 
quate and effective powers to direct and control the proceeding from 
beginning to end—including the power to direct anit control the use 
of such important techniques as the prehearing conference and dis- 
covery procedures, and the power to effectively control the hearing 
itself. Judge Irving R. Kaufman, of the U.S. District Court for the 
Southern District of New York, who has been a leader in the use of 
such techniques on the Federal bench, has described the pretrial con- 
ference as “the greatest single weapon against delay and inefficiency 
in the litigation process,” and he has stated in a recent public address: 

It is my firm conviction that the administrative agencies, as the courts, will 
find in the pretrial conference their most important procedural weapon. 

But the effective use of such techniques requires leadership, guid- 
ance, and firm control by a competent hearing examiner. As Judge 
Kaufman stated: 

In addition to demanding preparation and cooperation on the part of the 
attorneys, the hearing officer must play an active role in the conduct of the con- 
ference. While he must at all costs avoid coercing stipulations, he should actively 
probe and analyze the case with the attorneys to determine what are the real 
issues in dispute and what is surplusage. This will call for a high degree of 
skill on the part of the examiner. It is, in the words of Chief Judge Clark of 
the second circuit, “the perfection of the judicial art.” 

(2) The next major factor in making the complicated, contested 
case manageable is the presence of a comprehensive and helpful initial 
decision, based objectively on the record—issued by the hearing exam- 


iner who presided over the hearing and who has lived with the case — 


from the beginning. 
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It is, of course, physically impossible for the members of a regula- 
tory board or commission to make a personal study of the entire vo- 
juminous record in a major, contested case. However, if they have the 
benefit of a clear and comprehensive initial decision by the presiding 
examiner, the Commissioners can obtain a genuine understanding of 
the case by a careful study of such initial decision and of the briefs, 
and by a reference to cited portions of the record on particular points. 

In addition, a well written initial decision by the presiding exam- 
iner, containing a sound and clear analysis of the issues, will perform 
adehydration process for the Commission, in that it will serve to elimi- 
nate some of the matters which it was not possible to eliminate during 
the hearing stage itself. The result of this process is that when the 
case reaches the Commission on appeal it will have assumed far more 
manageable proportions. 

The alternative to this process is a system where the hearing exam- 
iner is bypassed, and where the agency determination becomes an insti- 
tutional decision, prepared by anonymous staff subordinates who are 
unseen by the litigants and to whom the parties have had no oppor- 
tunity to address their arguments. Such a system is not calculated 
to create in the parties a feeling of confidence that they have been 
accorded a fair hearing. 

There are some people, however, who are wont to view the hearing 
examiner as a mere glorified moderator or notary public, whose func- 
tion it is to warm the chair which the Commission or Board member 
does not have the time to occupy at the hearing itself—and who issues 
decisions only in routine cases where the correct answers are plainly 
obvious by reference to clearly applicable and admittedly controlling 
Commission precedents. 

In agencies where the spirit and purpose of the Administrative 
Procedure Act are effectively carried out, nothing could be further 
from the truth. The real fact, known to all who have had substantial 
experience in this field, is that a large percentage of the issues arising 
ina major, contested administrative proceeding are not clearly and 
obviously disposed of by an admittedly applicable and controlling 
Commission precedent at all. That is precisely why the issue is se- 
riously controverted. Although the final responsibility for resolving 
such issues rests ultimately upon the Commission itself, the role 
played by the hearing examiner in sifting through conflicting testi- 
mony and complicated technical data to make the required findings 
of fact, and in analyzing, weighing and evaluating the conflicting 
positions taken by the various parties (including the staff), represents 
an important contribution toward the ability of the Commission to 
exercise that important responsibility properly and effectively. 

_It is also sometimes contended, along similar lines, that the resolu- 
tion of the issues arising in major, contested cases requires different 
types of specialized technical knowledge, such as could not be found 
I any one person; that accordingly the decisions in such matters 
should be arrived at by a “team” of staff technical and legal experts, 
which would enjoy a composite “expertise” not available to an inde- 
pendent hearing examiner. This point of view is known as the “in- 
stitutional decision” approach. 

This approach implies that the correct answers to such complicated 
problems are locked somewhere in the minds and experience of the 
staff technical personnel and staff lawyers, in a form which does not 
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lend itself to presentation in open hearings or in the briefs-——anq 


which could not be intelligently understood or analyzed by anyone | the desi 
else if it were so presented. If such a theory were accepted as sound itself. 
it would necessarily mean that the individual members of the Com, directio. 
missions themselves could not hope to grapple with these problems mission- 
and arrive at their own decisions, but would be reduced to accept; providil 
and rubberstamping positions and decisions arrived at by the stat ired ste 
technical and legal personnel. its hand 
Now this, of course, is not the case—any more than it would be true eral Go’ 
with respect to a complicated antitrust case tried before a single Fed. js one < 
eral judge. In an administrative proceeding, as in the courts, it js window 
necessary that such complex and technical problems be developed jy Howe 
open hearing, on the record, by teams of technical experts presented | to play 


by the opposing private parties and by the agency staff. However p : 
it cannot be stressed too strongly that the contributions to be made make it 
by the staff’s technical experts should be made through positions taken compete 
in open hearing, where their views are made known to all the parties ments i 
and are subject to testing and evaluation on the same terms as the It ist 
positions advanced by the private parties. ing exal 

The admittedly valuable contribution made by the staff’s technical frequen 
and legal experts, as well as those of the private parties, are fully | highest 
available to the presiding examiner in the record and in the briefs—. | examin 
and due process requires that only positions so presented should in in cases 
any way be considered or. given weight in the ultimate determination mendou 
of the case. ‘ , proport 

The matters outlined above indicate the vitally important role upon al 
which should be played by the hearing examiner in our administrative without 
proceedings. However, in order for the hearing examiner to effec. recomm 
tively play this role, it is important that he should have a recognized examin: 
status and a relationship to the parties appearing before him, includ- /_ that the 
ing the staff, which is comparable to that of a judge in our court as an il 
system. Judge Irving R. Kaufman recently stated in a public of adm 
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the desired standards of status and independence should be the agency 
itself. Yet that is the situation today. The fact is that no real 
direction or control is provided in this area by the Civil Service Com- 
mission—which takes its cue from the agencies themselves, instead of 
providing leadership and guidance in the maintenance of the de- 
sired standards. Understandably, the Civil Service Commission has 
its hands full administering the mass personnel problems of the Fed- 
eral Government in general, and it is not surprising that its reaction 
ig one of annoyance when a hearing examiner problem flies in the 
window. ; : 

However, in order for hearing examiners properly and effectively 
to play their vitally important role in our system of administrative 

roceedings, it is essential that the conditions be created which will 
make it possible to attract and retain lawyers of the highest level of 
eompetence for such positions. This requires substantial improve- 
ments in the level of compensation provided for hearing examiners. 

It is no exaggeration to state that the problems dealt with by a hear- 
ing examiner in a major, contested case before a regulatory agency are 
frequently as complex and involve matters of as great impact as the 
highest level of cases tried before a Federal court. It is the hearing 
examiner’s responsibility to preside over and write an initial decision 
in cases involving an unusual multiplicity of contesting parties, tre- 
mendously complex technical issues, with an impact of astronomical 
proportions in dollars and cents, and an even greater general impact 
upon an entire regulated industry. It is thus understandable that, 
without exception, every study made of this field in recent years has 
amended a substantial increase in the present level of hearing 
examiner compensation. It must be borne in mind, in this connection, 
that the role of the hearing examiner is a judicial role, to be considered 
as an inseparable part of the entire problem of elevating our system 
of administrative proceedings to the high level which Congress had 
in mind when it first adopted the Administrative Procedure Act. 

A second important requirement is a basic change in the present 
method of recruitment and selection of hearing examiners. The Civil 
Service Commission, in terms of its general overriding functions, in- 
terests and responsibilities, and in terms of the personnel with which 
it is staffed, simply is not geared to the most effective recruitment and 
selection of the desired caliber of hearing examiners. That task re- 
quires a major and continuing interest in the field of administrative 
proceedings, plus a genuine professional understanding of the prob- 
lems invo bad in such proceedings and of the capacities required for 
hearing examiners in the light of those problems. 

A significant and important step forward toward the solution of all 
the problems which I have discussed today, and a vital contribution 
in all four of the areas which are before this committee for discussion 
during this entire panel session, would be the creation of an independ- 
ent Office of Federal Administrative Practice, as proposed in H.R. 
1092, the Federal Administrative Practice Act of 1959 (which was 
before the House in the previous session as H.R. 3350). Such an office, 
professionally staffed and charged exclusively with responsibility in 


this field, would do a far more effective job of recruiting and selecting 
the desired caliber of hearing examiners. 





638 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


It would also, by its inherent nature, be in a far better position t, 
provide real guidance and control in insuring that the operati 
ditions for hearing examiners in all agencies meet the desired stang. 
ards of status and independence. 

In addition, it would perform the vital and much-needed funetig, 
of conducting a panna continuous, and independent surveillang 
of procedures and practices in the field of administrative law, directed 
toward making appropriate recommendations for desired improve 
ments, and providing the leadership for the translation of such recom. 
mendations into action. 

Judge Irving R. Kaufman put the problem well in his recent addreg 
as follows: 

** * your attempts at procedural advancements have been hampered by 
the absence of any agency to conduct continuing studies into this area ang to 
operate as a clearinghouse for information * * *. Our procedural advances jj 
the Federal courts were in no small measure furthered by the fruitful work of 
the Administrative Office of the U.S. courts. Virtually every group which has 
made a careful study of administrative procedures has recommended the 
creation of a similar agency to conduct a continuous study of administratiye 
procedures.in action. The time is long since overdue for these recommendations 
to be taken out of the discussion phase and brought into fruition. 


I sincerely nage that this committee, on the basis of the important 
studies in which you are currently engaged, will take the Yoad in 
bringing to an end the discussion phase on these problems, and in 
embarking on the road toward translation into action of the vital 
measures needed in this field. 

Before commending my summary, Mr. Lishman, I would like to 
note that we had a fourth representative of the Federal Trial Exam. 
iners Conference, Mr. Harold P. Boss, who is a hearing examiner at 
the Interstate Commerce Commission, who was scheduled to partici 
aa with us on panel discussions today, who unfortunately has not 

en able to be present but has asked me to request permission to sib- 
mit a statement by the end of the week to be made a part of the 
committee’s record for this session. 

Mr. Lisuman. That permission will be granted. 

I may say it has been the policy of the subcommittee with regard 
to all these hearings that any panelist who wishes may, within a 
reasonable time after the conclusion of the hearing, submit a written 
paper for inclusion in the record. 

Mr. Zwerpuine. Thank you. 

I would like to start out first by noting that there are people who 
would like to believe that there is some magic formula which could 
be used to make these regulatory proceedings simple. 

I think we would be deluding ourselves if we accepted that kind ofa 
suggestion. 

e major contested proceedings before regulatory agencies, just by 
their inherent nature, are not simple and there is nothing that can be 
done to turn them into a simple case like a murder mystery or a divorce 
case or something of that kind. 

I think the question is what can be done to make them more mal 
ageable, more manageable in the sense of eliminating a lot of the 
extraneous material that goes into records now, more manageable it 
the sense of making it possible for the members of the Commission to 
really deal with these cases when they get the record and make the 
decisions themselves. 
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From my standpoint, among the factors which are important for 
this purpose there are two important factors which I would like to 


ress. 

One is the fairness and effectiveness with which the hearing is 
conducted and controlled because that will govern and determine the 
size and quality of the hearing record which ultimately is going to 
have to be reviewed by the commission members and finally by the 
courts. 

In that phase of the proceeding, the role played by the hearing 
examiner, as we all know, is a vitally important one, and many of 
the speakers on this panel have already said this. It is important 
to recognize that the hearing examiner is not going to make any 
contribution at all in this area if he is regarded as a glorified notary 
public or moderator who is sitting - fees sort of extending hos- 
pitality to the conflicting parties and the staff who are trying the 
case before him. That makes no contribution whatsoever in expedit- 
ing these proceedings. 

What is needed is a hearing examiner of high caliber who has the 
ability to firmly control the ene Se to exercise real leadership 
and guidance in the way that the Federal court judge does in the 
trial of an important prorarning before him. 

In addition to the hearing of the case itself, there are all sorts of 
techniques which have been discussed at length during the past 
couple of years, such as a prehearing conference, a discovery proce- 
dure of which the Federal courts have made very effective use in re- 
cent years, but which the administrative agencies with some few ex- 
ceptions have not even begun to experiment with on any real lively 
and aggressive basis. 

Now, the only point I want to make about prehearing conference 
techniques is that here, as in other areas, if the hearing examiner is 
just going to sit there as a genial chairman and if the results are 
going to depend on what the parties, meaning the private parties and 
the staff, will agree to on their own, then the results of the prehearing 
conference many times will not be worth the effort. 

The thing that will make those techniques worth the effort will be 
if you have real leadership and guidance provided by the presiding 
examiner and here it is not only a matter of capacity of the examiner 
which is concerned but the status and respect which is accorded to 
the office by the lawyers who appear before him. 

I recognize that the amount of respect which any individual judge 
or individual hearing examiner will get will depend largely upon his 
own ability as the bar practicing before him recognizes it, but there 
is another very important factor which must not be overlooked and 
that is the respect for the office. That is something which exists 
today running from the practicing bar to the courts but it is not 
necessarily something which runs today from the lawyers practicing 
im an administrative proceeding, including staff lawyers practicing 
In an administrative proceeding and running from them to the 
presiding examiner. 

_ The other important factor which I want to express is the contribu- 
tion which can be made by a really helpful presiding examiner’s initial 
decision. We all know that it is not possible physically for the mem- 
bers of the Commissions to personally read the whole record in these 
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major contested cases. But there is something that can be done to 
make it possible for the individual Commissioners to really get an 
objective understanding of the case and that can be done if there jg 
a really comprehensive analysis in a well-written presiding examiner's 
initial decision. Such an initial decision also performs a dehydration 
process in the sense that by the time the presiding examiner’s decision 
gets through the analysis and by the time the exceptions are filed from 
his decision to the Commission, some of the issues which necessari] 

had to take up considerable time in the hearing just wash out along the 
usual nature of the situation and it becomes much more manageable, 

I want to stress this point in connection with the role of the examiner 
and here I am going to throw out a concept and then rebut it, and it 
has been touched on to some extent in some of the remarks made this 
morning. 

There are people who contend that the issues arising in these major 
contested cases are so highly technical that no one uividual such as 
an independent hearing examiner could possibly really understand or 
have sufficient specialized knowledge to deal with the many different 
types of technical problems involved in the case. They, therefore, 
argue that the way to handle it is by using a team of staff, technical 
and legal experts, who have a sort of composite expertise and the ulti- 
mate decision should be made by such a team acting for the Com- 
mission. 

Now, that approach suggests that there is a sort of experience and 
ability that is locked within the minds of staff technical and legal 
experts which is not susceptible to being presented by them on the 
record in an open hearing or in the briefs or which, even if presented 
in that way, could not be understood or grasped by an indepen 
hearing examiner. 

Now, I cannot emphasize too strongly that, if we agree with that 
approach, we would also have to agree then that it would not be within 
the capacity of any individual member of a regulatory commission to 
grasp these problems to the extent of deciding the issues themselves 
and the net result would be then that the Commission members would 
be a? to rubberstamping the positions which are taken by the 
staff. 

Certainly that makes no contribution to the confidence which the 
parties have that fair play is being done in these proceedings. 

The fact of the matter is that these situations, in my opinion, are no 
different than the situation in a complicated antitrust trial, for exam- 
ple, before a Federal judge. It is true that he needs a record con- 
sisting of testimony by experts and that record is made in open hear- 
ing before him. Once that record is made, he has all the material he 
needs and he has the capacity, as a competent lawyer, to then analyze 
this material and decide which one of the conflicting posts makes 
sense to him. 

In my opinion, the hearing examiner, if he has the proper level of 
competence, can do the same. 

I am not going to comment on some of the matters in my prepared 
talk about the need for increasing the compensation of hearing ex- 
aminers and changing the method of selection of hearing examiners 
by the Civil Service Commission because I am sure there are other 
people on the panel who will have something to say about that and I 
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gave my views fully in the November panel discussion on these mat- 
ters; but I merely want to close with one comment. In terms of the 
status of the hearing examiner, we have a situation today under our 
present system 1n which the role and status of the hearing examiner 
varies from one agency to another in a way which is dependent en- 
tirely and exclusively upon the unlimited discretion of each agency, 
and I cannot stress too strongly that in the agency panel sessions 
which this committee held during the past week, you have seen from 
what you learned in the different agency panels that there was quite 
a different situation with respect to the way hearing examiners are 
used as between one agency and another. 

In my opinion, there is something basically and inherently wrong 
with a system in which the agency itself is allowed to be the watchdog 
to make sure that the proper standards as to the use of hearing ex- 
aminers and their status are observed. 

Today the Civil Service Commission provides no leadership in that 
area whatsoever. We understand and sympathize with the problem 
of the Civil Service Commission. They are overwhelmed with a mass 
of general Federal Government personnel problems and we perfectly 
understand their reaction whenever they are confronted with a hear- 
ing examiner problem that they feel irritated and annoyed and it is 
quite understandable and I sympathize with them, but what we need 
is somebody, such as the Office of Administrative Practice, a profes- 
sional staff such as proposed in some of the bills which are now pend- 
ing before the House and the Senate which would have a major in- 
terest in this area and no other responsibilities. 


Some of the other panel speakers will comment on this particular 
proposal and [ think I will conclude my summary on that note. 
(Prepared statement of Mr. Zwerdling follows.) 


STATEMENT OF JOSEPH ZWERDLING, PRESIDENT, FEDERAL TRIAL EXAMINERS COoN- 
FERENCE, WASHINGTON, D.C., Topic II—GrENERAL ROUNDUP 


In discussing topic II, “The Role of Hearing Examiners,” as in discussing all 
the other three topics which are being considered in this panel session, there 
should be borne in mind our basic, general objective—i.e., the development and 
maintenance of a system of administrative proceedings which will work effec- 
tively and expeditiously, and which will operate fairly, with due process to all. 
In my opinion, these important objectives can best be accomplished under a sys- 
term which includes the following steps : 

(1) An expeditious and fair hearing, controlled firmly by a competent hear- 
ing examiner—with all parties, including the staff, presenting their positions on 
the open record. 

(2) The issuance of a comprehensive and helpful initial decision by the pre- 
siding examiner, based objectively on the record made before him in open 
hearing. 

(3) The issuance, on appeal, of a final decision by the Commission, based ob- 
jectively on the record including the presiding examiner’s initial decision— 
with the issues being actually decided by the Commissioners themselves, based 
upon their own genuine analysis and understanding of those issues. 

At the outset of our consideration of these problems, we must frankly recog- 
nize that a large proportion of the major, contested cases which come before 
the major regulatory agencies are inherently complicated in nature, and we 
must not delude ourselves into assuming that they can somehow be transformed 
into a simple proceeding like a “who done it” or a negligence case. The question, 
then, is how this difficult responsibility can be made more manageable. In my 
opinion, this depends to a large extent upon two major factors: 

(1) The fairness and effectiveness with which the hearing itself, and therefore 
the size and quality of the hearing record is controlled.—Here the role played 
by the hearing examiner is of vital importance. He occupies the position of a 
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trial judge in the administrative hearing, and must have available all of the 
tools which are now available to the courts for effective control of the hea 

He must have adequate and effective powers to direct and control the proceed. 
ing from beginning to end—including the power to direct and control the use’ 


of such important techniques as the prehearing conference and discovery pro : 


cedures, and the power to effectively control the hearing itself. Judge Irving R 
Kaufman, of the U.S. District Court for the Southern District of New York 
who has been a leader in the use of such techniques on the Federal bench, has 
described the pretrial conference as “the greatest single weapon against delay 
or inefficiency in the litigation process,” and he has stated in a recent public 
address. 

“It is my firm conviction that the administrative agencies, as the courts, will 
find in the pretrial conference their most important procedural weapon,” 

But the effective use of such techniques requires leadership, guidance, and firm 
control by a competent hearing examiner. As judge Kaufman stated: 

“In addition to demanding preparation and cooperation on the part of the at- 
torneys, the hearing officer must play an active role in the conduct of the con- 
ference. While he must at all costs avoid coercing stipulations, he should 
actively probe and analyze the case with the attorneys to determine what are the 
real issues in dispute and what is surplusage. This will call for a high degree 
of skill on the part of the examiner. It is, in the words of Chief Judge Clark 
of the second circuit, ‘the perfection of the judicial art.’ ” 

(2) The next major factor in making the complicated, contested case manage- 
able is the presence of a comprehensive and helpful initial decision, based ob- 
jectively on the record—issued by the hearing examiner who presided over the 
hearing and who has lived with the case from the beginning.—It is, of course, 
physically impossible for the members of a regulatory board or commission to- 
make a personal study of the entire voluminous record in a major, contested 
case. However, if they have the benefit of a clear and comprehensive initial de 
cision by the presiding examiner, the Commisisoners can obtain a genuine un- 
derstanding of the case by a careful study of such initial decision and of the. 
briefs, and by a reference to cited portions of the record on particular points, 

In addition, a well-written initial decision by the presiding examiner, con- 
taining a sound and clear analysis is the issues, will perform a dehydration 
process for the Commission, in that it will serve to eliminate some of the matters 
which it was not possible to eliminate during the hearing stage itself. The 
result of this process is that when the case reaches the Commission on appeal 
it will have assumed far more manageable proportions. 

The alternative to this process is a system where the hearing examiner is 
bypassed, and where the agency determination becomes an institutional decision, 
prepared by anonymous staff subordinates who are unseen by the litigants and 
to whom the parties have had no opportunity to address their arguments. Such 
a system is not calculated to create in the parties a feeling of confidence that 
they have been accorded a fair hearing. 

There are some people, however, who are wont to view the hearing examiner as 
a mere glorified moderator or notary public, whose function it is to warm the 
chair which the Commission or Board member does not have the time to occupy 
at the hearing itself—and who issues decisions only in routine cases where the 
correct answers are plainly obvious by reference to clearly applicable and admit- 
tedly controlling Commission precedents. 

In agencies where the spirit and purpose of the Administrative Procedure Act 
are effectively carried out, nothing could be further from the truth. The real 
fact, known to all who have had substantial experience in this field, is that a 
large percentage of the issues arising in a major, contested administrative pro- 
ceeding are not clearly and obviously disposed of by an admittedly applicable and 
controlling Commission precedent at all. That is precisely why the issue is seri- 
ously controverted. Although the final responsibility for resolving such issues 
rests ultimately upon the Commission itself, the role played by the hearing 
examiner in sifting through conflicting testimony and complicated technical data 
to make the required findings of fact, and in analyzing, weighing, and evaluating 
the conflicting positions taken by the various parties (including the staff), repre- 
sents an important contribution toward the ability of the Commission to exercise 
that important responsibility properly and effectively. 

It is also sometimes contended, along similar lines, that the resolution of the 
issues arising in major, contested cases requires different types of specialized 
technical knowledge, such as could not be found in any one person ; that accord- 
ingly the decisions in such matters should be arrived at by a “team” of staff 
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technical and legal experts, which would enjoy a composite “expertise” not avail- 
able to an independent hearing examiner. This point of view is known as the 
“institutional decision” approach. ; 

This approach implies that the correct answers to such complicated problems 
are locked somewhere in the minds and experience of the staff technical person- 
nel and staff lawyers, in a form which does not lend itself to presentation in open 
hearing Or in the briefs—and which could not be intelligently understood or 
analyzed by anyone else if it were so presented. If such a theory were accepted 
as sound, it would necessarily mean that the individual members of the Com- 
missions themselves could not hope to grapple with these problems and arrive at 
their own decisions, but would be reduced to accepting and rubberstamping posi- 
tions and decisions arrived at by the staff technical and legal personnel. , 

Now this, of course, is not the case—any more than it would be true with re- 
spect to a complicated antitrust case tried before a single Federal judge. In an 
administrative proceeding, as in the courts, it is necessary that such complex 
and technical problems be developed in open hearing, on the record, by teams of 
technical experts presented by the opposing private parties and by the agency 
staff. However, it cannot be stressed too strongly that the contributions to be 
made by the staff’s technical experts should be made through positions taken in 
open hearing, where their views are made known to all the parties and are sub 
ject to testing and evaluation on the same terms as the positions advanced by the 
private parties. ; ; ; ! 

The admittedly valuable contribution made by the staff’s technical and legal 
experts, as well as those of the private parties, are fully available to the presid- 
ing examiner in the record and in the briefs—and due process requires that only 
positions so presented should in any way be considered or given weight in the 
ultimate determination of the case. 

The matters outlined above indicate the vitally important role which should 
be played by the hearing examiner in our administrative proceedings. However, 
in order for the hearing examiner to effectively play this role, it is important 
that he should have a recognized status and a relationship to the parties ap- 
pearing before him, including the staff, which is comparable to that of a judge 
in our court system. Judge Irving R. Kaufman recently stated in a public ad- 

S$: 

wcaore all, every effort of the members of the bar, the reviewing courts, and 
particularly the agencies themselves must be expended to increase the prestige 
of hearing examiners. They are conscientious men of high integrity, performing 
an extremely important function. Those who practice before them must never 
be permitted to lose sight of that fact. The willingness of attorneys to cooper- 
ate and to enter into stipulations before a judicial officer is often measured by 
the esteem in which they hold the position of that officer. Respect for the office 
of hearing examiner is thus a necessary climate for the germination of pro- 
cedural advancement.” 

It is equally essential that hearing examiners must be completely independent 
and free (both in fact and in appearance) from all extraneous pressures, in- 
cluding agency domination—so that their decisions will be based objectively 
on the record, uninfluenced in one way or another by a nagging concern as to 
whether they will continue to be looked upon with favor by the agency. 

Unfortunately, however, the fact is that under present-day conditions the 
status and role of the hearing examiner varies from one agency to another, de- 
pending solely upon each agency’s unlimited discretion and point of view. There 
is something basically and inherently wrong with a system under which the 
watchdog to insure that operating conditions for hearing examiners in a given 
agency meet the desired standards of status and independence should be the 
agency itself. Yet that is the situation today. The fact is that no real direction 
or control is provided in this area by the Civil Service Commission—which takes 
its cue from the agencies themselves, instead of providing leadership and guid- 
ance in the maintenance of the desired standards. Understandably, the Civil 
Service Commission has its hands full administering the mass personnel prob- 
lems of the Federal Government in general, and it is not surprising that its re- 
action is one of annoyance when a hearing examiner problem flies in the window. 

However, in order for hearing examiners properly and effectively to play their 
vitally important role in our system of administrative proceedings, it is essential 
that the conditions be created which will make it possible to attract and retain 
lawyers of the highest level of competence for such positions. This requires sub- 
stantial improvements in the level of compensation provided for hearing exami- 
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ners. It is no exaggeration to state that the problems dealt with by a hearin 
examiner in a major, contested case before a regulatory agency are frequenti+ 
as complex and involve matters of as great impact as the highest level of pea. 
tried before a Federal court. It is the hearing examiner’s responsibility to pre. 
side over and write an initial decision in cases involving an unusual muyjti. 
plicity of contesting parties, tremendously complex technical issues, with an 
impact of astronomical proportions in dollars and cents, and an even greater 
general impact upon an entire regulated industry. It is thus understandable 
that, without exception, every study made of this field in recent years has 
recommended a substantial increase in the present level of hearing examiner 
compensation. It must be borne in mind, in this connection, that the role of 
the hearing examiner is a judicial role, to be considered as an inseparable Dart 
of the entire problem of elevating our system of administrative proceedings to 
the high level which Congress had in mind when it first adopted the Adminis. 
trative Procedure Act. 

A second important requirement is a basic change in the present method of 
recruitment and selection of hearing examiners. The Civil Service Commis. 
sion, in terms of its general overriding functions, interests, and responsibilities, 
and in terms of the personnel with which it is staffed, simply is not geared to 
the most effective recruitment and selection of the desired caliber of he 
examiners. That task requires a major and continuing interest in the field of 
administrative proceedings, plus a genuine professional understanding of the 
problems involved in such proceedings and of the capacities required for hear. 
ing examiners in the light of those problems. 

A significant and important step forward toward the solution of all the prob- 
lems which I have discussed today, and a vital contribution in all four of the 
areas which are before this committee for discussion during this entire pang 
session, would be the creation of an independent Office of Federal Administra. 
tive Practice, as proposed in H.R. 7092, the Federal Administrative Practice Act 
of 1959 (which was before the House in the previous session as H.R. 3350), 
Such an office, professionally staffed and charged exclusively with responsi- 
bility in this field, would do a far more effective job of recruiting and selecting 
the desired caliber of hearing examiners. It would also, by its inherent nature, 
be in a far better position to provide real guidance and control in insuring that 
the operating conditions for hearing examiners in all agencies meet the desired 
standards of status and independence. In addition, it would perform the vital 
and much-needed function of conducting a permanent, continuous, and independ- 
ent surveillance of procedures and practices in the field of administrative law, 
directed toward making appropriate recommendations for desired improvements, 
and providing the leadership for the translation of such recommendations into 
action. 

Judge Irving R. Kaufman put the problem well in his recent address as 
follows: 

“* * * vour attempts at procedural advancements have been hampered by 
the absence of any agency to conduct continuing studies into this area and to 
operate as a clearinghouse for information. * * * Our procedural advances in 
the Federal courts were in. no small measure furthered by the fruitful work of 
the Administrative Office of the United States Courts. Virtually every group 
which has made a careful study of administrative procedure has recommended 
the creation of a similar agency to conduct a continuous study of administra- 
tive procedures in action. The time is long since overdue for these recom- 
mendations to be taken out of the discussion phase and brought into fruition.” 

I sincerely hope that this committee, on the basis of the important studies in 
which you are currently engaged, will take the lead in bringing to an end the 
discussion phase on these problems, and in embarking on the road toward 
translation into action of the vital measures needed in this field. 


Mr. Lisuman. Thank you. We will return to you for questioning 
by the panel after we have had the other two papers summarized by 
the Federal Trial Examiners’ Conference representatives. 

We are doing that in order to accommodate ourselves to a situa- 
tion where subcommittee members are necessarily absent. : 

I would like to call on Mr. Sahm at this time to summarize his 
paper, the text of which will included in the record. 
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Jd say that we should correct the appellation given to Mr. 
ihn Instead of “CAB” we should have “NLRB” following his 


@, 
m (The statement referred to follows :) 


§rATEMENT OF Henry S. SAHM, HEARING EXAMINER, N. L. R. B. REPRESENTATIVE OF 
THE FEDERAL TRIAL EXAMINERS’ CONFERENCE—Topic II 


PANEL DISCUSSION ON THE ROLE OF HEARING EXAMINERS 


Over the years, most of the public criticism of administrative agencies has 
centered around the formal adjudication of adversary proceedings, where the 
element of controversy plays a major role. In 1938, after much public criticism 
of administrative agencies and procedures, the President authorized the At- 
torney General to appoint a committee to study the decisional processes in ad- 
ministrative agencies. The Committee's report, published in 1941,* recognized 
that most of the controversy over administrative procedure has centered around 
formal adjudication, and pointed out the need for hearing officers whose im- 

rtiality and independence of judgment were assured.* 

The Attorney General’s Committee submitted a bill, on which hearings were 
held by congressional committees which culminated on June 11, 1946, in the en- 
actment of the Administrative Procedure Act. The act established a corps 
of hearing examiners to preside over cases, and one of its principal accomp- 
lishments was to render trial examiners independent and free of agency control 
and influence.“ They receive compensation prescribed by the Civil Service Com- 
mission “independently of agency recommendations or ratings; they are ap 
pointed “by and for each agency,” and are removable by the agency in which 
they are employed only for good cause established and determined by the Civil 
Service Commission. 

The Administrative Procedure Act further provides that “no such hearing 
examiner shall consult any person or party on any fact in issue unless upon 
notice and opportunity for all parties to participate; nor shall such examiner 
be responsible or subject to the supervision of any officer, employee, or agent 
engaged in the performance of investigative or prosecuting functions for any 
agency.” According to the legislative history of the act,’ one of its primary 
purposes was “to render examiners independent.”° According to the late 
Senator McCarran, the sponsor of the act, hearing examiners “are to be very 
nearly the equivalent of judges, albeit operating within the Federal system 
of administrative justice.” ? 

Mr. Justice Black of the U.S. Supreme Court has stated: ® 

“The Administrative Procedure Act was designed to give trial examiners in 
the various administrative agencies a new status of freedom from agency 
control. Henceforth they were to be very nearly the equivalent to judges even 
though operating within the Federal system of administrative justice.” 


Supreme Court relied upon “* * * the indications in the legislative history 
that enhancement of the status and function of the trial examiner was one 
of the important purposes of the movement for administrative reform. * * * 
The Administrative Procedure Act contains detailed provisions designed to main- 
tain high standards of independence and competence in examiners.” [{Em- 
phasis supplied. ] 


And in Universal Camera Corporation y. N.L.R.B., 340 U.S. 474, 494, 495, the 





‘Some of this material is excerpted from a memorandum of the Special Committee of the 
American Bar Association on Office of Federal Administrative Procedure Practice Act, 
published on Nov. 5, 1957. 

4“Administrative Procedure in Government Agencies,” report of the Committee on 


iaululstrative Procedure, appointed by the Attorney General, Senate Doc. 8, 77th Cong, 
sess. 


*Id., at p. 47. 


‘Federal Trial Examiners Conference et al. v. Ramspeck et al., 345 U.S. 128, 144 (1935), 
decisions below at 105 F. Supp. 734 (D.C. Dist. Ct.) and 202 F. 2d 312 (C.A.D.C.). 

*Senate Doc. 248, 79th Cong., 2d sess. 

‘Id. at p. 215, where the Senate committee said: “The purpose of [sec. 11] is to 
tender examiners independent * * *, /The section thus takes a different ground than the 
present situation, in which examiners are mere employees of an agency * * *,” 

Three Years of Federal Administrative Procedure Act—A Study in Legislation,” by 
Senator Pat McCarran, 38 Georgetown Law Journal, 547, 582 (1950). 
note 4, supra. 
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Judge Kauffman in Borg-Johnson Electronics Inc. v. Christenberry (27 LW 
2360, N.Y., District Court), decided January 19, 1959, which involved the Post 
Office Department’s trial examiner corps, said: 

“The provisions for the appointment of impartial, independent heap 
examiners are the very heart and soul of the Administrative Procedure Act 
** * One of the primary purposes of the act was to establish qualifieg 
impartial hearing examiners who would not be mere “rubber stamps” * « ¢ 
Thus it was provided in the act that hearing examiners would be under the 
Civil Service Commission * * *,” 

One of the principal evils which the Congress intended that act to remedy was 
the mixed and subservient status of hearing examiners. However, the Adminis. 
trative Procedure Act, though a gigantic and momentous step, evidently did not 
go far enough in the judgment of Congress in adequately safeguarding trial ex. 
aminers from agency control. The congressional concern in this respect was eyj. 
denced by its passage in 1947 of the Taft Hartley Act, particularly section 4 (a)! 
which provides that “No trial examiner’s report shall be reviewed either before 
or after its publication * * * and no trial examiner shall consult or advise with 
the Board with respect to exceptions taken to his findings, rulings, or recom. 
mendations.” [Emphasis added.] This language made clear the manifest intent 
of Congress in 1947 that trial examiners at the Labor Board were thenceforth to 
be free of that supervision which had been characteristic of the era prior to 
enactment of the Administrative Procedure Act, when Labor Board trial exami- 
ners were not only subject to supervision by the Chief Trial Examiner but also 
a review division, both of whom went over their cases with a view to ordering 
revisions in drafts of examiner’s intermediate reports.” 

Later in 1954, 7 years after the enactment of the Taft-Hartley Act, the con. 
gressional concern and apprehension over agencies’ attempts to impinge upon 
examiners’ independence was evidenced and amplified by an amendment to the 
Federal Communications Act (FCC) which provides, inter alia, in section 409 
that “no examiner shall consult with any person * * * on any fact or question 
of law, unless upon notice and opportunity for all parties to participate. In the 
performance of his duties, no such examiner shall be responsibie to or subject 
to the supervision or direction of any person engaged in the performance of the 
investigative, prosecutory, or other functions for the Commission or any other 
agency of the Government. No examiner conducting or participating in the 
conduct of any such hearing shall advise or consult with the Commission or 
any member or employee of the Commission * * * with respect to the initial 
decision in the case or with respect to exceptions taken to the findings, ruling, or 
recommendations made in such case.” [Emphasis supplied. ] 

That the Administrative Procedure Act, section 409 of the FCC Act and see- 
tion 4(a) of the Taft-Hartley Act are not the final answer to the insulation of 
hearing examiners from agency influence has been recognized also by the reports 
of two important governmental instrumentalities, i.e., the President’s Conference 
on Administrative Procedure in 1954, and the Commission on Organization of the 
Executive Branch of the Government, popularly known as the Hoover Commis 
sion, which issued its report in 1955. In the 85th Congress, H.R. 3350 and §. 932 
were introduced (1957), and in the 86th Congress, H.R. 7092 and S. 600, bills 
identical with H.R. 3350 and S. 932, have been introduced in the current Con- 
gress which would, among other things, transfer administration of the hearing 
examiner program from the Civil Service Commission to an independent Office 
of Federal Administrative Procedure, and give greater independence to hearing 
examiners. This proposed legislation has the support of the Federal Trial 
Examiners Conference, the Federal Bar Association, and the American Bar 
Association. 





® 29 U.S.C. 154, passed June 23, effective Aug. 22, 1947. 

10 Vol. I, Legislative History of Labor Management Relations Act, pp. 415-416, quotes 
the Senate committee’s report as follows: 

“A corollary of this reform [abolition of the review section for Board members] relates 
to the Trial Examining Division. (Tremendous responsibility rests ups the judgment of 
the individual trial examiner who is sent by the Board to the field to hear contested cases, 
appraise the credibility of the witnesses, resolve conflicts in testimony, make findings of 
fact and recommendations for Board decision. Under current practice, before a trial 
examiner issues his report to the parties, its contents are reviewed and frequently changed 
or influenced by the supervisory employees in the Trial Examining Division. Yet since the 
report is signed only by the trial examiner, the Board holds him out as the sole person 
who made a judgment on the evidence developed at the hearing.” 


| 
| 
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Mr. Saum. I think in connection with what has been discussed here 
this morning about ex parte proceedings and its various — that 
there is another facet, too, that we must keep in mind. That is the 
independence of the trial examiners and i think that that can be de- 
fined according to the legislative history of the Administrative Proce- 
dure Act as insulation from agency control. 

Now, when the Administrative Procedure Act became law that was 
the trial examiner’s Magna Carta. That gave us the independence 
which it was felt was a very important aspect for the success of the 
administrative process. It is very interesting to note in this connec- 
tion with regard to the independence of trial examiners that I believe 
I am correct that the Congress has never in any way changed the 
Administrative Procedure Act but, if you define change as reiteration, 
reaffirmation, and extension of what the Congress said in the Adminis- 
trative Procedure Act, there are two exceptions to the fact that the 
Administrative Procedure Act in a sense has not been changed and 
that is found in section 4(a) of the Taft-Hartley Act which I referred 
to this morning and for purposes of emphasis I would like to again 
quote what it says. It is very brief: 

No trial examiner’s report shall be reviewed either before or after its publica- 
tion * * * and no trial examiner shall consult or advise with the Board with 
respect to exceptions taken to his findings, rulings, or recommendations. 

Now, the second occasion when the Congress had occasion to again 
look at the independence of trial examiners was when section 409 of 
the Federal Communications Act was enacted and I believe that was 
about 7 years after enactment of APA. 

Now, there again the Congress stated very definitely its concept that 
the trial examiners, the hearing officers should be insulated from agency 
control. 

I do not know the legislative history behind section 409 of the Fed- 
eral Communications Act but, in connection with the legislative his- 
tory of section 4(a) of the Taft-Hartley Act, the legislative history 
shows there that the trial examiners at that stage were evidently being 
supervised by the Chief Trial Examiner. 

oes not with the Board, I might state parenthetically, at that 
time, so that I have no personal knowledge of it but the legislative 
history indicates that we were being supervised by the Chief Trial 
Examiner and what they had there which was referred to as a review 
section. 

Mr. Lisuman. May I interrupt there? Was that Review Section 
similar to that which now obtains in the ICC ? 

Mr. Saum. I am not too familiar with the Review Section at ICC, 
Mr. Lishman, but I might say that I understand that there were dif- 
ferent versions as to what the review consisted of. I understand that 
the argument which was made was that this Review Section was not 
telling examiners what to write but how to write it. 

Then the question always arises, Where does form end and where 
does substance begin, and it seems to me that, if it is a question of form 
as distinguished from substance the fallacy of that contention is that, 
if an examiner has to be shown where to put commas and semicolons 
and how to set up a sentence structure correctly, that in the first: place 





648 


MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


perhaps the examiner is in the wrong job if he has to be taught those 
things and secondly I do not think that a litigant is particularly cop. 
cerned with whether an examiner’s initial decision has the correct 
punctuation or the. correct sentence structure. I think all that he is 
interested in is being told, for instance in the case of the losing litigant 
why the case is being decided against him and giving all the reasons gq 
that after he reads the examiner’s decision he can say to himself 
“Well, I don’t agree with the decision because it was decided against 
me but at least the examiner has given me every reason why he has 
decided against me and he has answered all the contentions that | 
have raised in my argument and brief to him.” 

I think that that is the fallacy when it is sometimes said that: “We 
are merely trying to supervise the form of the initial decision as dis. 
tinct from the substance.” 

Now, to get back to your question about this Review Section, ] 
might quote to you from the legislative history of the Taft-Hartley 
Act and this comes up out of the Senate report and it says: 


A corollary of this reform— 
which had reference to abolition of the Review Section— 


relates to the Trial Examining Division. Tremendous possibility rests upon 
the judgment of the individual trial examiner who is sent by the Board to the 
field to hear contested cases, appraise the credibility of the witnesses, resolve 
conflicts in testimony, make findings of fact and recommendations for Board de 
cision. Under current practice— 

and that was, of course, before enactment of Taft-Hartley and possj- 
bly before enactment of the APA although I am not positive of that— 
before a trial examiner issues his report to the parties, its contents are reviewed 
and frequently changed or influenced by the supervisory employees in the Trial 
Examining Division. Yet since the report is signed only by the trial examiner, 


the Board holds him out as the sole person who made a judgment on the eyi- 
dence developed at the hearing. 


In the first Morgan case, the one in volume 298 of U.S. Reports, one 
of the leading decisions on administrative law, the Supreme Court 
enunciated the following principle: 

If the one who determines the facts which underlie the order has not consid- 

ered argument or evidence, it is manifest that hearing has not been given. The 
one who decides must hear. 
A further indication, too, that there is still some apprehension that 
perhaps the Administrative Procedure Act and section 409 of the FCC 
Act and 4(a) of the Taft-Hartley Act are not the final answer to the 
insulation of hearing examiners from agency influence has been recog- 
nized also by the reports of two important Government instrumental- 
ities, the first of which was the President’s Conference on Adminis- 
trative Procedure in 1954 and the Commission on Organization of the 
Executive Branch of the Government, popularly known as the Hoover 
Commission, which issued its report in 1955. 

Thank you. 

Mr. Lisoman. Thank you, Mr. Sahm. 

We will now have Mr. Pfeiffer summarize his paper and the text 
will be included in the record. 

Mr. Prerrrer. Thank you very much, Mr. Lishman. 





(The ste 


graTEMENT 


az Examine 
the bas 
The func 
and ast 
of the hear 
examiner 4 
change in } 
The ex@ 
lly hear 
= is the 
the initial : 
It follow 
findings of 
Section § 
“On app 
examiners 
rule, have 
Whenever 
reception — 
that in ru 
thereof th 
cers May | 
The provi 
shall hav 
Findings 
were not | 
tunity of 
entire rec 
Since, 2 
toread @ 
is in prac 
only seco 
opinion \ 
rewrite | 
consumes 
the agen¢ 
sion whi 
did for t 
unanaly2 
The a 
substitu’ 
Recor 
an exaln 
the basi: 


II. Initi 
lice 
Bxper 
of an ir 
proceedi 
Procedu 
finding 
importa 
rights 
Ther 
cross-e3 
surveil 
may al 





MAJOR ADMINISTRATIVE PROCESS PROBLEMS 649 


(The statement referred to follows:) 


QraTEMENT OF PAUL N. PFEIFFER, HEARING EXAMINER, CAB, REPRESENTATIVE OF 
THE FepeRAL TRIAL EXAMINERS CONFERENCE—Topic II 


PANEL DISCUSSION ON THE ROLE OF HEARING EXAMINER 


], Braminer findings of fact should be final except where clearly erroneous on 
the basis of the entire record 

The function of the hearing examiner is to conduct a fair and impartial hear- 
ing and assure that a complete record is assembled. The posthearing function 
of the hearing examiner is primarily factfinding in character. In addition, the 
examiner applies the law and policy as they exist. He may also recommend a 
change in policy. 

The examiner is the only person in the administrative process who impar- 
tially hears the evidence and observes the demeanor of the witnesses and, as 
such is the only person who has a firsthand knowledge of the record upon which 
the initial and final decisions are, by law, required to be based. 

It follows that although reversible on issues of law and policy, the examiner’s 
findings of fact should be final except where clearly erroneous. 

Section 8(a) of the Administrative Procedure Act provides in part that: 

“On appeal from or review of the initial decisions of such officers (hearing 

examiners) the agency shall, except as it may limit the issues upon notice or by 
rule, have all the powers which it would have in making the initial decision. 
Whenever the agency makes the initial decision without having presided at the 
reception of the evidence, such officers shall first recommend a decision except 
that in rulemaking or determining applications for initial licenses (1) in lieu 
thereof the agency may issue a tentative decision or any of its responsible off- 
cers may recommend a decision. * * *” [Italic supplied. ] 
The provision that, on review of the examiner's initial decision, the agency itself 
shall have the power to remake the initial findings of fact, should be deleted. 
Findings of fact should not be made by those who have not heard the evidence, 
were not present when cross-examination took place, and did not have the oppor- 
tunity of observing the demeanor of the witnesses unless it is clear from the 
entire record that the examiner’s initial findings were erroneous. 

Since, as a practical matter, agency members themselves do not have the time 
toread and digest the record, it follows that the remaking of the initial findings 
is in practice performed by an unseen review or opinion-writing staff which has 
only secondhand knowledge of a cold record. Sometimes it is necessary for the 
opinion writer to communicate with legal and technical personnel in order to 
rewrite the findings. Such a practice is unfair to the private litigant and 
consumes an inordinate amount of time. In many cases it has taken longer for 
the agency to prepare its final decision on review of the examiner’s initial deci- 
sion which has already thoroughly summarized and analyzed the record, than it 
did for the examiner himself to make the initial findings based upon a previously 
unanalyzed record. 

The agency role is essentially a review or appellate function. It is not a 
substitute for initial factfinding. 

Recommendation: In order for the examiner system to be made more effective, 
an examiner's initial findings of fact should be final unless clearly erroneous upon 
the basis of the entire record. 


II. Initial decisions by examiners should be mandatory in rulemaking and initial 
licensing proceedings 

Experience has shown that the failure of some agencies to require the issuance 
of an initial decision by a hearing examiner in rulemaking and initial licensing 
proceedings permitted in the except clause of section 8(a) of the Administrative 
Procedure Act, quoted above, has reduced the effectiveness of the impartial fact- 
finding process which the examiner's function represents and has permitted 
important decisions by unseen review or technical staffs in derogation of the 
rights of private litigants. 

There is no substitute for the hearing techniques of sworn affirmative evidence, 
cross-examination, and rebuttal, given in person by witnesses, subject to the 
surveillance of an experienced and impartial factfinder. Only in this manner 
may an accurate and truthful record be compiled. Given such a record, the 
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summary of facts, analysis, factfinding, and conclusions of law and policy mus 
be made in the first instance by the person who heard the evidence and Obsery 
the witnesses in order that an impartial and sound decision may be reached, 
The exception in section 8(a) of the Administrative Procedure Act permitt; 
substitution of an agency tentative decision for a hearing examiner's jpjtig) 
decision in rulemaklng or initial licensing proceedings should be deleted, 


III, An independent office of administrative procedure should be establisheg to 
administer the hearing examiner program 

At the present time examiner recruitment, qualification, classification, promo. 
tion, and reduction in force are under the control of the Civil Service Commisgiq, 
whose staff consists largely of personnel without legal training and experieng 
and without a proven understanding of the administrative hearing process, Ag 
a result civil service processes are slow, unsuitable to the hearing examiner fune. 
tion, and do not constitute a breeding ground for improvements in the technique 
of the administrative process. 

Specifically, qualifications of examiners are evaluated by nonlegal personnel, 
In more than 12 years’ experience as a hearing examiner, in which I ran the 
gauntlet of Civil Service Commission promotion processes on five separate occa. 
sions, no Civil Service Commission employee has, to my knowledge, attended a 
hearing which I conducted. Conversations with other hearing examiners at the 
CAB and other agencies reveal the same experience. 

The qualifications of hearing examiners have been rated by low-ranking 
administrative personnel without legal training or experience in litigation oy 
the basis of the decisions written by examiners and written evaluations by pri. 
vate practitioners and Government attorneys who have appeared before exan- 
iners and agency officials who have administrative control over, or review their 
initial decisions. In the one agency in which competitive promotions are stil] 
permitted (Interstate Commerce Commission), the Civil Service Commission has 
utilized the practice of transmitting detailed questionnaires called vouchers to 
such persons for the purpose of evaluating examiner performance in competi- 
tion with other examiners for promotion to the next higher grade. In gome 
cases this has resulted in attorneys sending copies of completed vouchers (favor. 
able, of course) to examiners before whom cases were pending. The possibilities 
of undue influence, both positive and negative, inherent in such a civil service 
practice are obvious. The accuracy of vouchers completed under such condi- 
tions is doubtful. The concept of examiners impartialy hearing and deciding 
cases being placed in competition for the favor of litigants (some successful 
and others disappointed) and agency officials (in a great many cases the agency 
staff is a litigant before the examiner) in order to obtain additional compensa- 
tion, is opprobrious to the idea of examiner independence. 

Once an examiner has been duly qualified and appointed, there should be no 
further competitive promotion process. This means that all examiners perforn- 
ing the same function should receive like compensation. This is not to say 
that there may not be differences in compensation of hearing examiners among 
agencies performing different functions, or even within agencies with separate 
bureaus performing different functions.’ However, the present situation at the 
ICC does call for the elimination of the system whereby examiners detailed 
to the same Bureau are compensated at two grade levels. This the Civil Service 
Commission appears to be unwilling as yet to accomplish. 

The remedy lies in the establishment of an independent Office of Administra- 
tive Practice headed and staffed by lawyers, judges, and law professors skilled 
in litigation before the courts or administrative agencies and with an apprecia- 
tion of the pressures, both internal and external, under which the hearing 
examiners function. Such an independent office should be multiheaded and 
bipartisan in nature; its members should be appointed by the President for 
staggered terms; and this agency should administer a merit system for qualifi- 
eation of hearing examiners. Once appointed, however, there is no need for a 
further promotion process which may serve as a source of attempted improper 
influence in the administrative process. 


1The suggestion has been made that there ought to be a corps of trainee examiners from 
which experienced and qualified men may be appointed as full-fledged hearing examiners. 
Such a practice would be desirable if it is established in such a way so that the trainee 
examiners would be utilized to assist hearing examiners and not in any way to be in the 
position of conducting hearings and issuing initial decisions even in relatively non- 
controversial cases, under their own name, with the prospect of graduating under a com 
petitive promotion process to the hearing examiner level. 
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Essentially, the new agency should be a separate Civil Service Commission- 
type Board, competent, specially trained, and experienced in the administration 
of legal and hearing examiner personnel. From such a skilled independent 
agency, important improvements in administrative processes can be expected. 
IV. The compensation of hearing examiners should be fired by Congress 

At the present time, the salary of hearing examiners is fixed by the Civil 
Service Commission and in practice usually upon agency recommendation. To 
a certain extent it is dependent upon intraagency budgetary allocations.” In 
addition, it is subject to the allocation by Congress of supergrades among the 
yarious agencies. 

As a result, there is no hearing examiner today above the level of GS-15 
($12,770-$13,970 per annum), although supergrade positions and special com- 
pensation have been allocated to General Counsels, Associate General Counsels, 
Agency Members’ Assistants, Bureau Chiefs, Associate Bureau Chiefs, and the 
Chiefs of Offices of Compliance and Offices of Administration in many of the 
agencies. This contrasts with the situation in 1950 when only agency members 
received higher compensation than the chief hearing examiner. 

The Civil Service Commission has, on two occasions, denied an application by 
the Federal Trade Commission to obtain GS-16 allocations for its hearing exami- 
ners. Although no reason was given for the denial, it is possible that since 
there was not a sufficient number of supergrades to cover all the examiner posi- 
tions in the principal regulatory agencies, the Commission thought that it might 
be inequitable to single out the examiners of one agency for supergrade positions. 

Thus to entangle the salary level of hearing examiners in an intramural com- 
petition for agency funds and positions and an interagency competition for 
supergrades, is to completely disregard the interest of the litigating public in 
securing and retaining hearing examiner personnel possessing the necessary ex- 
perience, specialized expert knowledge, competence, and unimpeachable integrity 
to render the initial decisions in exceedingly complex administrative litigation. 

The salary required to attract and retain lawyers for this important function 
must be adequate to assure that the men who take this job, without possibility 
of promotion, will be reasonably compensated in terms of today’s price level and 
tax responsibilities. 

At the present time agency members receive $20,000 a year, but the highest paid 
Federal hearing examiner receives $13,970. On the other hand, the judges of 
the Court of Claims receive $22,500 and the commissioners of the Court of 
Claims receive $19,000 annually. 

The analogy of the function of the Court of Claims’ commissioner to that of 
a hearing examiner represents an interesting comparison. I am informed that 
Court of Claims’ commissioners make findings of fact only in cases where the 
evidence is in dispute. In less than 50 percent of these cases, the Commissioner 
issues a recommended conclusion of law to accompany the findings of fact. On 
the other hand, the hearing examiner issues conclusions of law and policy in all 
hearing cases regardless of whether the facts are in dispute. In all cases where 
the facts are in dispute, findings of fact, conclusions of law and policy are issued 
by the hearing examiner. 

It would seem that a reasonable salary for a hearing examiner employed by 
a major regulatory agency whose members receive $20,000 a year should be 
$17,500. Just as the Congress fixes the salaries of trial judges and appellate 
judges on a relative basis, so should it establish in close relationship, the salaries 
of agency members and their alter egos, hearing examiners. 


Mr. Preirrer. The examiner is primarily a factfinder. It is true 
that he applies the law and the policy of the agency and that he may 
recommend changes in policy, but the distinguishing characteristic of 
the examiner’s decision is the fact that he is the only person in the 
administrative process who has heard and observed the witnesses as 





2 As an illustration of the problem of intraagency budgetary allocations, see testimony 
of M, C. Mulligan and Emory T. Nunneley before Committee on Hearing Officers of the 
President’s Conference on Administrative Procedure, dated Mar. 24, 1954, pp. 795-798, 
where objections were made to increases in hearing examiners’ salaries on the ground that 
such reclassification would result in reducing the incentive of the examiners to produce 


and would be prejudicial to the morale of other agency personnel carrying equal 
responsibilities. 
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they testified and thus he is the person who should make the initia} 
findings of fact. 

Now, during some of the earlier discussions before this commit 
I think the suggestion was made that most of the direct examination 
that occurs at a hearing is in writing anyway and so the examiner’s 
observation of the examination is unimportant. To a certain extent 
that is true but what is important is the demeanor of the witness who 
is subjected to cross-examination and further rebuttal evidence which 
is often given extemporaneously. If the examiner is the only one jp 
the administrative process who has heard and observed the witnesses 
it follows that his findings of fact should be accorded unusual weight, 
Yet section 8(a) of the Administrative Procedure Act provides that 
in rulemaking and initial licensing proceedings, and that forms the 
bulk of the cases before the listening agencies such as the CAB, FCC, 
Federal Power Commission, ICC, and others, that in that type of case 
the agency itself has all the powers which it would have in making 
the initial decision. 

This means that upon review of the examiner’s decision, the agency 
itself may rework all the findings. 

Of course, that is done not by the Board members or the Commis- 
sioners themselves but usually by an opinion writing division which 
has not had the opportunity to observe the witnesses and has only 
secondhand knowledge of a cold record. 

Inasmuch as the agency’s findings of fact are sustainable upon re- 
view in an appellate court if they are supported by substantial evi- 
dence, it seems to us that the examiner’s findings of fact which have 
the attribute of having been made on the basis of a seen and observed 
record should be accorded equal weight and I am urging that ex- 
aminer’s findings of facts should be final upon the agency unless clearly 
erroneous upon the basis of the entire record. 

The second point that I would like to make is this: Under the same 
section of the Administrative Procedure Act, section 8(a), the agency 
has also in rulemaking and initial licensing proceedings the privilege 
of bypassing the examiner and having the initial or tentative decision 
issued by itself or one of its responsible officers. I think that this is 
wrong. I think that where a hearing has been held, again the examiner 
being the only one in the process who has had the privilege of observ- 
ing the witnesses, that the initial decision by the examiner who pre- 
sided should be mandatory in both rulemaking and initial licensing 
proceedings. 

These two points would require an amendment to section 8(a) of 
the Administrative Procedure Act which would in effect. delete the 
except clauses that I have referred to. 

The third point I would like to make relates to the proposal for an 
Office of Administrative Practice. I believe that the testimony be 
fore this committee will show that at least in the case of two chief 
hearing examiners they have said that they are not satisfied with the 
personnel that have been submitted to them by the Civil Service Com- 
mission under the rule of three. 

I would suggest that if an independent Office of Administrative 
Practice were established which would be staffed and headed by men 
of experience in the administrative process, former judges, lawyers, 
law professors, men of that type, that they would be in a better posi- 
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tion to do a more competent job of qualifying applicants for selec- 
tion as hearing examiners than what we are presently getting from 
the Civil Service Commission. 

I do not want to dwell on it but it is well known to all of you, I am 
sure, that the Civil Service Commission classification procedures are 
carried out by men without legal training. 

It has been my personal experience that no Civil Service Commis- 
sion employee has ever observed me conduct a hearing although I have 
been through five separate promotion processes over a period of 12 
years, and I understand that that is the experience of other hearing 
examiners. 

I would think that we would have improvements in the administra- 
tive process and there is need for a great many improvements in the 

rehearing conference techniques, in the methods of writing decisions, 
in the method of disposing of interlocutory matters, and those im- 
provements would come from an agency properly staffed which would 
late lawyers and hearing examiners alone and not be concerned 
with the myriad of problems of engineers, doctors, scientists, and so 
forth. 

My final point deals with the question of compensation. I noticed 
in Mr. Tipton’s statement this morning that he indicated that there is 
no need for any legislation, that everything is all right as it is, that 
the Civil Service Commission would simply raise the examiners’ 
salaries and that would be the end of it. That would be very nice if 
it were true. 

Unfortunately, we know of two experiences where the Federal 
Trade Commission request for uprating of examiners has been denied 
by the Civil Service Commission on two separate occasions and the 
reason for that, although never actually explained in writing, seems to 
me to be that the Civil Service Commission does not have within its 
power the right to allocate a sufficient number of supergrades among 
the various agencies. ‘That must come from Congress in the first in- 
stance and that requires legislation. 

Another problem that the examiners face is the problem of obtain- 
ing increased compensation in competition with other staff members 
and bureaus within their own agencies. It is a fact that applications 
for increase in examiners’ salary have been met with objections in 
some quarters by other agency bureau heads. 

There was some testimony before the President’s Committee on 
Administrative Procedure, the Kintner subcommittee, with respect 
tothat that I referred to in my statement. 

The examiner’s position is most nearly analogous to that, I believe, 
of the Commissioner of the Court of Claims except that my under- 
standing is that the Court of Claims Commissioner only renders con- 
clusions of law in about 50 percent of the cases in which he renders 
conclusions and findings of fact, and he only renders findings of 
fact in those cases where the facts are in dispute. 

_The hearing examiners, on the other hand, always render conclu- 
sions of law or policy in all cases that they hear and, of course, they 
render findings of fact in all cases in which the facts are in dispute. 

The Congress has seen fit to increase the compensation of Court of 
Claims Commissioners to a $19,000 level at the time that it passed 
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the Executive Pay Raise Act. That compares with a $22,500 leye} 
for judges of the Court of Claims. 

Both members and Commissioners of the regulatory agencies pres. 
ently receive in the realm of $20,000. 

The examiners believe that a fair salary would bear a relation to 
that somewhat similar to that which the Court of Claims Commis. 
sioners bear to the judges in the Court of Claims. 

Thank you very much, Mr. Lishman. 

Mr. Lisoman. Thank you, Mr. Pfeiffer. 

I think we have reached the stage now where we can invite the 
panel to ask questions and enter into discussion on the papers which 
have just been read. 

Mr. vom Baur? 

Mr. vom Baur. If no one else is immediately anxious to speak up, 
I would like to second what has been said here so far and I would 
like also to try to place the hearing examiner in his basic legal or 
judicial setting, if I may try to do so, briefly. 

I think, first of all, we must recognize that his role is in the process 
of adjudication in rulemaking where there is a record and that 
adjudication involves perhaps three stages, first, the trial itself; see. 
ondly, the agency review or administrative review which is basically 
review on facts as well as on the law; and third, there is judicial 
review on questions of law. 

I think that the role process itself is the key to these three stages. It 
is the most important step: 

As has been stated here these are not simple cases. There is no 
simple blueprint or formula. There is no way by which you can pull 
a lever and all these things will work out easily. There is no elec- 
tronic machine that you can apply to these complicated cases. 

There is in fact, as far as I can see, only one thing that can be 
applied. That is an able orderly legal mind comparable to what 
Justice Hughes used to describe as the “just judge.” I do not believe 
there is any other solution that could be applied in these cases in a just 
and legal impartial manner and, to repeat, this means, as I see it, that 
the trial examiner is the key to the trial process just as the trial process 
is the key to the whole business of adjudication on any kind of a 
record. 

I think this means, if I am right so far, that we should accord 
adequate recognition to the hearing examiner as exercising judicial 
functions and being in essentially a judicial position, determining 
questions of fact, deciding questions of law and applying statutory 
mandates; and I think accordingly he should given judicial 
attributes. 

Now, if I may, I should like to read briefly from page 7 of my state- 
ment on this subject. This is entitled “Point IV, Judicial Standards 
for Hearing Examiners.” 

This is the subject of S. 600, which is sponsored by the American 
Bar Association and which would in substance give hearing examiners 
more judicial attributes and independence and make them more di- 
rectly comparable to Federal judges. 

I think it should be frankly recognized that the work of heari 
examiners is directly comparable to the work of Federal judges and, 
if we are going to be realistic about this, there is no reason why 
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they should not. be given at least the major attributes of Federal 
judges or why judicial standards should not clearly be applied to 
their work. ; , 

Among other things, I do not believe that hearing examiners should 
be under the control and domination of a particular agency. They 
should be professionally independent to do a judge’s work and they 
should, in my view, be under the administrative supervision of an 
independent office of Federal administrative practice as set forth 
in §. 600. Also, the fullest amount of rotation and general expe- 
rience should be given to them. 

I think they should become learned generalists and not be confined 

 tonarrow or esoteric specialties. Eee 

By analogy, the Federal judge who sits in all kinds of cases— 
civil, criminal, admiralty, patent, and such cases—develops an out- 
standing competence and efficiency which in large part is an out- 
growth of a general experience. 

- ~ Similarly, the hearing examiner should be pressed, I think, into 
the mold of generalities and specialized judicial experience. 

Now, in all fairness, I again come back, I suppose, to my theme 
of judicial standards—the slow recognition and slow application of 
judicial standards to administrative agencies and administrative pro- 
ceedings ; and secondly, the growing recognition that the problem area 
is lack of judicial standards and the need for a greater application of 
judicial standards to adversary administrative proceedings. And 
here I think it is only fair to point out that a great deal of progress 
has been made. 

Now, when the examiners were first set up on perhaps a large scale 

in the thirties, I know the chairman of one major agency who made 
the remark that they were there only “to keep the windows closed and 
the spittoons clean”; and in all fairness, that was their general status 
at the time. 

Then the Administrative Procedure Act of 1947 came along and 
one of its clear objectives was to try to elevate the status of examiners 
to make them more clearly comparable to the role of judges, whose 
functions they are basically performing. 

The difficulty is, Mr. Chairman, that as to hearing examiners—im- 
portant though their role may be and large in quantity compared to 
Federal judges as they are, as Mr. Beelar has pointed out—there are 
only some 225 of them and they do not have many votes and they do 
not have any press agents, so far as I know, and in the agencies I 
suppose from the standpoint of political presentation in congressional 
committees and the like they have very few sponsors; but again, if we 
are going to face the vitals of this subject and if the administrative 
process is going to have more public confidence than it does at the 
present time in my opinion, I think we have to come to grips with the 
role of the hearing examiner and I think we have to give him judicial 
attributes which are at least roughly comparable to those of the Fed- 
eral judges. 

To repeat, he is the key to the trial process. 

You put an able man in there and the results will be completely dif- 
ferent from the results which will follow the placing of a mediocre 
person there. 

All of you, as lawyers, are familiar, I am sure, with the judges of 

| the courts. You know what a tremendous damage a mediocre judge 
: 
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can do in a complicated case, what a marvelous balling up of th 
whole business he can accomplish in a short period of time; and gop, 
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Ts rs, capable and young but inexperienced lawyers, presumably, that 
wuld be brought into the examiners’ group as apprentices and be 
| taught. me? 
| Jt seems to me that if that is impossible then it would be useful 
1p introduce into this program the establishment of apprentice exam- 
mers because you can get capable young men to make a career as 
members of the examining staff without forcing them to have a sub- 
gantial experience before they ever start learning. 

It would seem to me that that would be useful. 

Now, in the general position of the examiner with respect to the 

ney to which he is attached, I do not believe that I would agree 
with the comments just made with respect to the divorcing of exam- 
ners or the tendency to divorce examiners from the agencies for 
which they work. 

1 think there is real value in having a specialization on the part 
of examiners because the very reason that we have administrative 

ncies is to provide that expertness not only from the standpoint 
of the members themselves but the entire staff of the agency which 
it was decided in creating administrative agencies would be a useful 
thing, and I think it isa useful thing. 

If the examiners and the members of the agencies are to become so 
close to being judges, then, in my judgment, we might as well turn 
these administrative problems over to the courts that have a sub- 
stantial experience in handling judicial proceedings. 

The administrative agencies were created to fill a gap, to provide 
a legal process that the courts could not practically provide. Con- 

uently, if we keep pushing and pushing and pushing toward 
judicializing the administrative process, ultimately we would make 
it completely useless, and I would hope that we would not go in 
that direction. 

Examiners can very probably be a part and parcel of the agency 
to which they work subject to this rule which I gather is quite well 

observed and that is that the agency does not direct the examiner in 
his decision. 

In looking over the comments that have been made, I have not seen 
any which lead to the conclusion at present that the examiners are not 
permitted to be independent. That being the case, then it would 
seem to me that in terms of administration they could quite properly 
beand remain a part of the agency. 

Tam sorry to have been so long winded. 

Mr. Stark. I have one question which I direct to Mr. Zwerdling or 
anyone else. It is in line with this general discussion as to the role 
of the hearing examiner in giving his initial decision some firm basis 
tothe extent of being based on substantial evidence. 

You said, Mr. Zwerdling, that the role of the hearing examiner 
varies greatly from agency to agency. 

Without suggesting that this variation is based on the different type 
of problem and procedure with which each agency is confronted, be- 
cause I do not think that is the basis, I still wonder whether or not 
the role of the hearing examiner does not have to differ according 
to the particular type of agency you are dealing with? In other 
words, where you have a situation as you might find in the Federal 
Trade Commission or the Securities and Exchange Commission where 





658 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


you are in effect prosecuting somebody for a violation of law and 
question is basically a question of fact as to whether or not he 
performed in a certain way, it would seem to me that the hear; 
examiner perhaps is more in the position of a judge. When you 
into the broad rulemaking agencies or procedures such as before the 
Federal Communications Commission or the Civil Aeronautics Bogy 
where the decision, while based to a large degree of course on 
still encompasses great questions of policy and a change in field, I an 
wondering whether the hearing examiner’s position can be equated 
to that of a Federal judge. 

Mr. Zwervuine. I welcome that question. 

Mr. Stark, it is true that there are differences from one agen 
to another in the sense that they administer different statutes anq 
may have different problems and so on, but I think it could be a gray, 
mistake and most misleading to concentrate on those types of dif. 
ferences which, in my opinion, have very little to do with the basic 
problems we are talking about here today. 

When you spoke about rulemaking proceedings in FCC and CAR 
you gave me a handle that I want to grab hold of now and I gai 


something to Congressman Springer this morning along the samp | 
£ gr pring g g me 


line. That term “rulemaking” as used in the Administrative Pp. | 


cedure Act and applied by definition in that statute to rate proceed. 
ings is an absolute misnomer. 

I want to describe to you now very briefly, and I think just by 
way of illustration it would be interesting to use a rate proceedin 
before the Federal Power Commission with which I am most familiar 
as a sort of a laboratory casebook. In the Federal Power Commis 
sion the rate proceedings come about because a pipeline or producer 
files an application to increase its rate. When the case comes to 
hearing the standard situation will be one in which there may be 30 
or more parties actively contesting the application by the company 
for an increase. Those contesting parties will include customer con- 
panies who buy from the pipeline and naturally want to pay no more 
than they are compelled to pay. 

The contesting parties also include the public utility commissions 
of the various States through which the pipeline runs. 

The New York Public Reviving Commission, for example, plays a 
tremendously active and effective role in the interest of the consumers 
in these proceedings. 
or parties also include the staff of the Federal Power Commission 
itself. 

Now, in a standard rate proceeding you may have many different 
types of complex technical issues. For example, using myself as an 
example, I issued a decision in April in the Phillips Petroleum case 
which got some attention in the press. This was the first major pro- 
ducer rate case in which all the difficult questions as to how to go 
about fixing producer rates had to be decided one way or the other. 

I had the good fortune, or the bad fortune, to have that case as- 
signed to me and I was operating in truly virginal territory. 

One of the most difficult and complicated questions was that you 
have wells that produce both oil and gas and there is only one cost to 
produce those products and you have to determine what part of those 











MAJOR ADMINISTRATIVE PROCESS PROBLEMS 659 


eosts should be assigned to gas which we regulate, and we have no 
control over oil. 

There were expert witnesses presented by every party in that 
hearing, each one vigorously asserting a totally different position, 
making totally different proposals as to how this problem should be 
handled, putting in their own exhibits and testimony as to what the 
results would be, the plusses and minuses, and so on. You could not 
have had more stark and complete conflict of opinion than you have 
on such issues. 

Now, you cannot say that that sort of a proceeding is legislative in 
nature and therefore the trial examiner is not sitting up there and 
watching the witnesses to decide whether he believes witness A who 
says, “I was not there at the time the murder was committed.” That 
js not involved, of course, but when you watch three expert witnesses 
and each has tremendous technical background and has possibly writ- 
ten books and so on, I suggest to you that a judge or a hearing exam- 
iner watching those three witnesses will see that one of them, when he 
gives his prepared direct testimony, sounds absolutely marvelous and 
you have the utmost confidence in his ability and objectivity, but 
when he comes to cross-examination it is very revealing to see a 
totally different human being. On cross-examination he may not 
break down but gives you a clear impression that, instead of being 
there to give his aay ntn expertise, he is there in one way or an- 
other, by evasion, by brushing aside questions or any other device 
which seems effective, to do the best job he can to make the point 
which he is presenting in this proceeding. 

With another witness, on cs other hand, you observe that under 
cross-examination he is obviously trying to think the problem 
through and to meet the problems head on. 

There are all sorts of matters of this kind, and I will not take the 
time of the panel and the committee to go into them, but I urge upon 
you that there is just as much importance in these rate and licensing 

roceedings to have the job done by the hearing examiner in control- 
ing and reacting to what develops in the record as there is in the 
National Labor Relations case where you have bitter charges and 
countercharges being made or in the negligence case. The questions 
are different but the problems are there and have to be resolved by 
somebody who lives with the proceeding and sees the witnesses. 

Mr. Lisuman. I was going to call on Mr. Curry for his view on 
this matter. 

Mr. Curry, I would like to have your attention directed to the 
proposition that in the final analysis the significance of the role of the 
trial examiner depends on what weight his agency gives to his report. 

Now, the reason I call on you, Mr. Curry, is that naiaaeeite it 
varies from agency to agency and in the ICC comparatively less 
importance attaches to the examiner’s report than in some of the other 
agencies that do not have the ICC review procedure. 

Mr. Curry. Mr. Lishman, I would like to approach this subject, if 
I might, in two capacities. I am here representing the Association of 
Interstate Commerce Commission Practitioners, an association, and, 
if I could speak first in that capacity and then maybe say a few things 
m my individual capacity, I would like to do that. 
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I may say, incidentally, that I have considered myself a friend of 
the examiners. I was with the Commission and I have written yp. 
ports, and I took part through the association in defending 12 exam. 
ners who were ruthlessly removed from the Commission or an attempt 
was made to remove them from the Commission because they did not 
theoretically comply with certain standards which the American Bar 
Association thought should be applied. 

I may say also that I am a member of the American Bar Association 
and have been for many years. 

Now, taking up this first question of the association’s position, ag 
a matter of background, the Interstate Commerce Commission hag 
been in existence since 1887. The examiners came into use early ip 
this century. They were operating for a long time prior to the Ad. 
ministrative Procedure Act. 

I gather from some of the talk here that the examiners were not 
considered anything until about 1930 or somewhere around there when 
many of these agencies came into being that were heartily criticized 
by many. 

"Now; the Commission has functioned successfully with the exam. 
iner system for many years, and I remember attending a meeting of 
the practitioners where Chief Justice Hughes made a speech and he 
commended the work of the Commission and also paid a compliment 
to its bar, and at that time the examiners were an integral part of the 
whole operation. 

This committee, I am sure, is familiar with the fact that the Supreme 
Court has time and time again spoken of the Interstate Commerce 
Commission as appointed by law and informed by experience. 

Now, the Commission is now composed of 11 men. Those men are 
appointed by the President and must be confirmed by the Senate, 
They have extremely important positions. 

The country must look to them as those who have final responsibility. 

Now, they have examiners who do, I think, splendid work. As I 
said the other day, these men are on the firing line. They are out 
where the controversy is and where they have to keep order and where 
they have to line up the issues and understand what the issues are and 
write reports. 

As I said the other day, I do not think that the hardest thing about 
an examiner’s work is to preside at hearings and to conduct hearings. 
I think the hardest work is to take a complicated record and condense 
it, find out what the real issues are and make a decision or recommend 
a decision, and that is a hard job in many of these complicated cases. 

I further resent the remark made by a member here to the effect 
that some Commissioner had said that all the examiners have to do 
is to keep the windows closed and the spittoons clean. I do not believe 
any responsible Commissioner ever said any such thing. Certainly 
no man with the Interstate Commerce Commission ever did. 

Mr. Lisuman. I think you were referring to something Mr. vom 
Baur said. 

Mr. vom Bavr. That is right. I made myself perfectly clear, or 
at least I would like to, that this was the chairman of an important 
agency created during the thirties. That was reported to me. I was 
not here. 

Mr. Curry. It was not the Interstate Commerce Commission, was it! 
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Mr. vom Baur. I just explained that this was an agency created 
in the thirties. ans 

The Interstate Commerce Commission was created in the 1880's, as 
[ understood. 

Mr. Curry. You do not care to say what agency ? 

Mr. vom Baur. No, but this was common talk involving agencies 
at that time. 

Mr. Curry. I think that is absolutely unrepresentative of the Inter- 
state Commerce Commission and of the agencies that have functioned 
along that line. 

Now, the Practitioners Association has had the problem of changes 
in procedure and practice before it. The task force of the Hoover 
Commission made certain recommendations which really, I think, are 
more or less the origin of some of the suggestions that are made here 
today and there is respectable authority for the fact that those men on 
the task force had had very little if anything to do with administrative 

ractice and procedure. 

They were undoubtedly men of good motives. They wanted to 
bring forward something that would be helpful and they came for- 
ward with these suggestions, but the real thing was that they knew 
very little about the ICC practice and procedure. 

Now, when their proposals were brought forward, the Practitioners 
Association felt that here were suggestions that were very important, 
they ought to be reviewed, they ought to be studied, they ought to be 
investigated, and they appointed a committee of 100 men to do that 
arid this committee was divided up into sections to deal with certain 
suggestions that were made. 

Finally, on November 3 and 4, 1955, the association had a meeting. 
It was not a meeting of a committee of a few men. It was a meeting 
of the association. It was concluded there that the administrative 
code that was then proposed as a result of recommendations of the 
task force as prepared and recommended by the task force on legal 
services and procedures of the Hoover Commission was unqualifiedly 
condemned as destructive of just and efficient administration of the 
Interstate Commerce Act and similar Federal regulatory acts, by the 
unanimous vote of the members of the Association of Interstate Com- 
merce Commission Practitioners at a special meeting of the associa- 
tion held in Washington, D.C., November 3 and 4, 1955, following 
intensive discussion, study, and consideration of each of its proposed 
changes in the Administrative Procedure Act. 

Now, the association has a special committee that was set up to deal 
with these problems and Mr. Starr Thomas, who was here last Friday, 
was and is the chairman of that committee. 

I invite the attention of the members of the committee and counsel 
for the committee to an address, which I regard as extremely able and 
well reasoned, before the annual meeting of the Practitioners Associa- 
tion on May 15, 1957, and published in 34 I.C.C. Practitioners Journal 
115, September 1957. 

_ Now, he outlined certain broad principles there in that address. I 
just quote this small part: 

The proposed bar association code is an entirely new act reflecting broad 
assumptions which cannot be accepted by those familiar with ICC practice and 


procedure. It assumes that judicialization or formulization of procedures is 
necessarily an improvement. It assumes that examiners or hearing officers 
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should function as trial courts completely isolated from the Commission, ]t 
assumes that proceedings before the Commission will be improved by increasing 
the power of the courts to control them at every stage. 

This matter was also taken up by the Public Utilities Section of 
the American Bar Association which represents about 75 percent of 
the Federal administrative practice. 

ae did the Public Utilities Section of the American Bar Associa. 
tion do? 

It went right along with what the Interstate Commerce Commission 
practitioners had recommended. 

Now, I say that you have certain practical things to consider here, 
Take the examiners: The suggestion is that there be a separate office 
to look after the examiners. They will be subject to the direction of 
a director who would be head of that office. 

In the first place, if those men are sent around from one agency to 
the other, how would a man who was working on, say, the Federal 
Power Commission, handle some of these cases before the Interstate 
Commerce Commission, and important divisions case or a railway 
mail case or cases of that complexity and difficulty ? 

The necessity of having men who are experienced and well qualified 
in the particular agency 1s very great. I am wholeheartedly in favor 
of having these men adequately paid. I do not think they get anything 
like as much as they should. 

I said that last Friday when I made my personal statement but I 
think that you have in the Interstate Commerce Commission now men 
who have been there for years. They have learned what kind of work 
it is that they are supposed to do. 

They write their reports without the slightest suggestion or urging 
or intimation by any member of the Commission and they have done 
that for years. 

Now, are they to be isolated entirely from the Commission from 
that point on? 

There is a difference of view and we have this practical question. If 
those reports go straight to the Commission it would be something as 
I understand the Labor Board is now. I understand that each member 
of the Board has a staff of men that helps him. Is that true? 

Mr. Sau. That is correct. 

Mr. Curry. So that you have a case where the examiner’s report has 
to be reviewed by somebody before it gets to the Commissioner or 
after it gets to the Commissioner. 

Who has to decide the case? Ultimately the Commissioner. Now, 
in the ordinary course of operation, why should not the Commission- 
ers have the benefit of some advice from the examiner who hears the 
case even beyond the proposed report stage? Suppose exceptions are 
made to his report? Suppose points are made that he thinks are 
sound. Why could not the Commission ask that examiner for his 
view / 

I do not think that he should be controlling. I do not think that 
he should be left there just to advise that Commissioner or the Com- 
mission and that that should be controlling. That is not the way it 
is with the Commission. 

Instead of having a flock of examiners in the Commissioners’ office, 
they have a review board and they have also men in the Commission- 
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as’ office who make a further check so that there is a way of protect- 
‘ng independences of decision. — 

urthermore, I cannot conceive of the examiner being abused and 
told by a Commissioner, after they pass the proposed report stage, 
that he has to do this or has to do that. I think that the examiner 
there is in a position where he can help and furnish certain very essen- 
tial advice to the Commissioner and, after all, what we want is a de- 
cision that is fair and reasonable and that is in the public interest. 

[have talked a great deal about this, but I want to still impress on 
the committee and the examiners that I think their role is extremely 
important but I do not think that an examiner should decide the case. 

do not think one Commissioner should decide the case. I think 
that Congress intended that there should be some composite judgment 
in these matters and if anybody has dealt with any of these Com- 
missioners they know that no matter how conscientious a man may be 
on the Commission he has his frailties. A man may be from a certain 
State. Something comes up about that State and however honestly 
he may think about it he may have just judgment influenced that 
i are we going to turn these important administrative agencies 
over to one man rule whether it is an examiner rule or whether it is 
4 Commissioner rule ? 

I think it is very undesirable and therefore, while I think the role 
of the examiner should be an important one, I think the examiner 
should be given more money, I think they should be given every op- 

rtunity to utilize whatever they can in the way of stenographic 
elp and other things, nevertheless, I think most of the examiners do 
feel that they are part of a great agency, they are trying to do a job, 
and I think that they can do it without having this separation that 
has been suggested here. 

Mr. Lisoman. Thank you, Mr. Curry. 

Mr. Zwerdling ? 

Mr. Zwerpiina. I would like to make a brief comment. 

I hope, Mr. Curry, that you will assume that the comments I am 
going to make are in the best of good faith and a desire to approach 
the mutual objective which we all have on this panel. 

One of the things which has been disturbing to me and I think to 
the trial examiners’ conference generally about this situation is a few 
of the practitioners’ associations in the public positions which they 
have been taking upon the legislation which is now before Congress 
in this area, and I am talking particularly about S. 600, which pro- 
= to set out the independent Office of Federal Administrative 

ractice. Some of the arguments used by a few of the practitioners 
associations are quite puzzling to us because we who have studied the 
bill itself found absolutely nothing in the bill which has any relation- 
ship to the problems which are disturbing you, Mr. Curry. 

ou have stressed the dangers in attempting to isolate the hearing 
examiner, to remove him from control of the agency, to remove him 
physically from the agency and rotate him from one agency to an- 
other, the dangers of substituting one-man rule by a hearing examiner 
completely divorced from the agency so that he finally Sacichen the 
cases and such matters. 





664 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


I am sure that your study of the bill and that of your ASSOCiation 
will convince you and I think one of the fine things about the pang} 
session which has been going on here in the past week is that [ fee] 
that some of you by your exposure to the things which are being dis. 
cussed here may possibly evolve from your thinking and I think per- 
haps your thinking will change, I am sure that if you study §. 69 
which is the bill which would set up the independent Office of Feq! 
eral Administrative Practice, you will find, not a thing in that jj] 
which would physically remove the examiners from the agencies, not 
a thing in that bill which would change the present system under 
which an examiner assigned to one agency remains assigned to that 
agency unless he is caught in a reduction in force and then I am gure 
you will agree that there is a real live problem that that individual 
has which should be taken care of. 

You will find not a thing in that bill about the independent Office 
of Administrative Practice running the agency. 

What the bill does do is to see to it that there should be set up a truly 
independent agency, professionally staffed by people who understand 
what is involved in administrative proceedings and who are inter. 
ested in what is involved in administrative proceedings. 

That is quite a different animal than the Civil Service Commission, 
which is involved in tremendous problems of a totally different nature, 

The bill itself does not even give the power to such an independent 
office to compel changes by the agencies in their procedures. It only 
gives the independent office the power to make studies and to make 
suggestions. 

The bill does not change the control of the agency over the hearing 
examiner in the sense that the hearing examiner remains a member of 
the agency staff, but the important thing it does do, in my opinion, is 
this: The situation we have today isa vacuum. Nature abhors a vac- 
uum. Today under the letter of the law, the supervision of the hear- 
ing examiner program is in the Civil Service Commission. 

In my humble opinion that is a vacuum because the Civil Service 
Commission is not interested in problems of administrative proceed- 
ings and does not have the staff and the capacity to deal with those 
problems. 

The result of that vacuum is that truly today these matters are de- 
cided exclusively by each different agency, based on its own view 
of the situation and its own desires, and, as I said this morning, there 
is something basically wrong with a system in which the agency 
should be the wale 
and I would hope that you would go back and study the bill in terms 
not of any ideas in the past as to what things are dangerous and 
should be fought against but in terms of what the bill really tries to 
do, and I think perhaps your thinking may change, Mr. Curry. 


g to see whether the standards are sufficient, 


Mr. Curry. I am, of course, impressed by what you say, but I | 


would like to just ask you about this. If you have this separate office, 
‘then I take it that that office would determine who would be a hearing 
examiner and who would not be; is that true ? 

Mr. Zwerpuine. Yes. One of the important things it would do is 


to take over the whole program of recruitment and passing upon the 


qualifications of hearing examiners. 
Mr. Curry. That office would also assign the examiners to the indi- 
vidual agency. 
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Mr. Beevar. No; that is not true. They would only be assigned 
there with the concurrence of the agency. It is so specifically 
ae Who submitted this bill? Is this an American Bar 
Association bill ? ‘ oS De 

Mr. Beetar. Yes. It is not a Hoover Commission bill but an Amer- 
ican Bar Association bill. arn 

Most of the criticism which I have heard nm Ame be justified 
by a careful examination of the language of the bill. 

Mr. Curry. Let me ask you about this. ; 

Mr. Brexar. I think we are getting far afield of the topic, taking 

. 600. 

OT Lisuman. Mr. vom Baur, do you have something to add? 

Mr. vom Baur. Mr. Lishman, I feel compelled to add one item in 
direct response to Mr. Curry. i) eis 

I think I understood him to say, if my ears are working right, that 
the members of the Hoover Commission Task Force on Legal Services 
and Procedures did not know anything about administrative law. 

I should like to show for the record who those gentlemen are. 

The chairman was James Marsh Douglas, formerly chief justice of 
the Supreme Court of Missouri, and the members included were: 
Herbert Watson Clark, a practicing lawyer of San Francisco; Cody 
Fowler, formerly president of the American Bar Asociation; Albert 
J. Harno, dean of the College of Law, University of Illinois; James 
M. Landis, formerly Chairman of the Securities and Exchange Com- 
mission and a recognized authority on administrative law, and also 
Chairman of the CAB, I believe; Carl McFarland, former Assistant 
Attorney General of the United States, and generally recognized as 
the draftsman of the Administrative Procedure Act, in large part at 
least; Ross L. Malone, Jr., currently president of the American Bar 
Association; David F. Maxwell of Philadelphia, former president of 
the American Bar Association; Harold R. Medina, a judge of the 
Court of Appeals for the Second Circuit at that time; David W. 
Peck, formerly presiding justice of the appellate division, first de- 
partment, Supreme Court of New York; Reginald Heber Smith, di- 
‘rector of the survey of the legal profession in America for the Amer- 
ican Bar Association; E. Blythe Stason, dean of the University of 
Michigan and nationally recognized as an authority on administrative 
law among other subjects; Elbert Parr Tuttle, formerly General 
Counsel for the Treasury Department and now judge of the U.S. 
Court of Appeals for the Fifth Circuit; and Edward L. Wright, a 
practicing lawyer of Little Rock, Ark. 

The consultants to the task force were the following: 

Robert H. Jackson, former Justice of the Supreme Court of the 
United States; George Roberts, a practicing lawyer in New York; 
and the last, Chief Justice Arthur T. Vanderbilt. 

e staff director was Whitney R. Harris, formerly a council mem- 
ber of the administrative law section of the American Bar Association, 
and I think recognized as an authority in the administrative law field. 

The research director was Courts Oulaham who, I think, is similarly 
recognized as a student in the field. 


Mr. Curry. May I make a comment, Mr. Lishman ? 
Mr. Lisuman. Yes. 


45253—59—__43 
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ri Curry. I would like to say that the gentleman’s list proves my 
oint. 

: I do not think, except for Mr. Landis and Mr. McFarland, that there 
was anybody on that that had anything to do with administrative 
agencies and had any actual practice with the administrative agencies 

That is what I am afraid of. The American Bar Association re 
resentatives take the position, which is a theoretical doctrinaire ty 
of position, that if a man is a good lawyer, if he can preside well at g 
hearing, if he can decide any kind of case that comes along, he jg g 
good judge. 

I do not believe that the work of the Interstate Commerce Commis. 
sion can be handled by a man that is just a good lawyer unless he has 
experience, unless he has been tried out, and unless he has time to 
absorb something of the background of the work of that particular 
agency. 

If this director is going to make these selections of examiners, what 
assurance is there that they will have a different standard from this 
theoretical American Bar Association standard that you hear about? 

A man is a big lawyer. He is judge of some court or something of 
that sort. He therefore is a fine examiner on the Interstate Commerce 
Commission. It is a non sequitiur. 

Mr. Lisuman. Mr. Curry, the questions you now raise will be the 
subject of hearings on the bill itself. I think we are getting a little 
far afield from topic number IT. 

I notice that Mr. Beardsley has been anxious to be recognized. I 
am sorry I have not been able to do it sooner. 

Mr. Brarpstey. Did you say that I was anxious to be recognized! 

Mr. LisumMan. I saw you raise your hand. ; 

Mr. Brarpstey. I have very little to contribute, I am afraid. Cer- 
tainly, I think we are all in agreement that there can be no domina- 
tion of a corps of hearing examiners by an agency and expect to get 
good intelligent impartial evaluation as the cases go along. I think 
everybody is agreed on that. 

I do not think there is really much of a complaint that I have heard 
today to the effect that there is any such domination. I think every- 
one has agreed that the hearing examiners’ salaries should be more 
nearly commensurate with the work that they are turning out or are 
expected to turn out. I cannot be accused of currying favor when! 
say that because none of the examiners who are here today work for 
the agency before which I practice, but I think if all of the hearing 
examiners and all of the Federal agencies were as articulate and as 
capable as these gentlemen appear to be, you might not have too much 
of a problem along the lines that we are talking about. 

Anything that can bring about a corps of hearing examiners which 
has the almost 100 percent confidence of the people who are practicing 
before that corps, I am in favor of. 

I was intrigued by the suggestion a while back by one of the hear- 
ing examiners here that except where his findings are clearly errone- 
ous he should be the final judge of the facts. 

Looking at that from a completely selfish viewpoint, I might agree 
with it. I think probably if I had to add it all up I have lost more 
cases in the review stage than I have in the primary stage but even 
so, unless there is not going to be any appeal, there has to be some 
kind of a review. 
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My problem is trying to come up with a situation or come up with 
a cure for what we are concerned with here. 

How are you going to have an opportunity for the people who prac- 
tice before an agency to attack an examiner’s report on the points in 
which they think it is vulnerable without having some type of review / 
Obviously you cannot have the same examiner review the case all over 
again and I would not espouse the idea advanced by someone here 
that a Commissioner should be able to go back to that original ex- 
aminer and get his advice. I think his advice is on the paper and 
ought to be there. 1 think that that is the last contact the Commis- 
sioner ought to have with him. 

1 do not mean that to say that the Commissioner should not have an 
examiner on his staff and should not be able to consult freely with 
him. Of course he should. He should be able to say, “What do you 
think about this?” to his own examiner and in the final analysis the 
Commissioner is going to have to be responsible for the report that 
comes out of the Commission. 

You get a little further up the level and find the same thing being 
said of district judges, that they are the absolute triers of the fact 
and they can only be reversed when their ruling is clearly erroneous. 

It seems to me that in practice that means that when the court of 
appeals wants to reverse them their ruling becomes clearly erroneous. 
When they want to agree they make the statement that the district 
judge is the trier of the facts and unless clearly erroneous his ruling 
stands. “a 

You are not going to reverse human nature. 

Mr. Lisuman. Mr. Feldman, did you have a comment? 

Mr. Fetpman. I had one comment which I wanted to ask Mr. Pfeif- 
fer, who raised this “clearly erroneous” concept, and he quite ac- 
curately pointed out that the law or agency gets reversed by the 
courts only if there is not substantial evidence and then he said he 
wanted to give equal weight to the examiner’s report in review by the 
agency and wanted to adopt a clearly erroneous rule which, as you 
know, is not a rule on review of the administrative agency although 
it is the rule proposed by the ABA Senate bill. 

I was wondering whether you meant clearly erroneous as the 
courts have reflected the clearly erroneous rule, for instance the Uni- 
versal Camera case, which was discussed in your paper, Mr. Sahm, or 
did you mean the substantial evidence rule, because if what you mean 
is imposing a different standard on review from the hearing examiner 
to the agency than you would from the agency to the court, this I 
might understand, but since you say you want the equal weight given, 
did you mean clearly erroneous or did you mean a substantial evi- 
dence rule ? 

Mr. Pretrrer. I meant clearly erroneous. I tried to point out that 
the examiner had the advantage of observing and hearing the wit- 
nesses which the agency itself does not and therefore the examiner’s 
findings of facts should be entitled to a substantial weight and should 
not be set aside unless clearly erroneous upon the basis of the entire 
record. 

Mr. Lisuman. If we are talking about the same thing, as courts have 
discussed the clearly erroneous concept, this would mean that the 
agency would have greater latitude. 
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Under the clearly erroneous rule, as I understand, they would have 
greater latitude in reversing the trial examiner than if they adopted 
the substantial evidence rule. 

Mr. Preirer. No, I think you and I do not quite see eye to eye on 
that. 

Mr. Lisuman. I would like to have that point clarified because I am 
thoroughly confused. I have always assumed the Universal Camerg 
case was decided on the basis of the substantial evidence rule. 

Mr. Fetpman. That is right. 

Mr. Lisuman. Nor do I understand that you would apply a different 
rule when the agency reviews an examiner's report. 

Mr. FetpMan. That is my question. 

Mr. Lisuman. I am confused as to where we stand on that. 

Mr. Bond, would you clarify it? 

Mr. Bonn. No; I would like to add to the confusion, if I may. 

During many months of serious work by the Administrative Code 
Committee trying to rewrite the Procedure Act, and Dean Stason was 
chairman of that committee, and finally, after wrestling with that 
problem a long time, he settled it by saying, “As far as we are con- 
cerned, the distinction appears to exist,” and I believe he quoted Chief 
Justice Vanderbilt, “only in the minds of law review writers and in 
practical application we can’t find it elsewhere.” 

To express my views on the question, clearly erroneous, preponder- 
ance of the evidence, and substantial evidence have different meanings 
depending on who says itpand where, and where you read it. 

In my thinking, when I use either against the weight of the evi- 
dence, or the preponderance of the evidence, I try to believe that I have 
in mind an application in the review process by the agency of the 
hearing examiner’s decision of the same standards that we generally 
believe are applicable when a U.S. court of appeals reviews the find- 
ings of a district court, and, to carry this a little further, I recognize 
substantial evidence enters into the picture when we consider the re- 
view by the court of appeals of the agency’s division. 

Instead, I would advocate that the review of the court. of appeals 
of the agency decision should be on the same standard, whether we call 
it weight of evidence, preponderance of the evidence, or not clearly 
erroneous. 

Thus, the standards of review would be the same in judicial forum 
and in the administrative forum as the case moves up. 

I hope that has been helpful. 

Mr. Freupman. I gather that was Mr. Pfeiffer’s intention, too, but 
not being a review writer, but occasionally reading one, I am still of 
the firm opinion that clearly erroneous means something very different 
from what the Supreme Court enunciated in the Universal Camera 
case when it said that the rule is substantial evidence. 

Mr. vom Baur. This may be overly ambitious, but I would like to 
try toclear up what has been described as confusion. 

First of all, to distinguish between judicial review, on the one hand, 


and administrative review on the other, judicial review is available 
only on questions of law. On the other hand, administrative review, 
and by that I mean a review by an agency of the examiner’s decision, 
is on the facts as well as on the law, and an agency can reverse at 
the present time the examiner altogether on the facts if it wishes to, 
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so there, a complete de novo review on the facts as well as on the law 
by the agncy of the examiner’s decision. 

Now, in turn when you get to the courts at the present time, the 
facts are reviewable on the basis of whether substantial evidence exists 
to support the facts. 

I ald like to point out this I think is important for our discussion 
on hearing examiners, that hearing examiners’ decisions on questions 
of law are always open de novo for reversal by an agency if the agency 
wishes, and that is where the question of policy comes in. 

Chief Justice Hughes stated once, I think, the agencies are charged 
with no policy except the policy of the law and that if the agency has a 
different view of the law than the examiner, of course it can reverse 
him. 

It is proposed, as I understand, in the new proposed revisions of the 
Administrative Procedure Act that there be set up a basic relation- 
ship between the examiners and the agencies which would be similar to 
the present relationship between agencies and the courts, and as Mr. 
Pfeiffer has suggested, the suggestion is that the decision of the exami- 
ner on questions of fact as distinguished from questions of law would 
be binding on the agency if, as he says, they are not clearly erroneous. 

I do agree with you, I think, regardless of all the law review writers 
inchristendom, that whether a finding of fact is clearly erroneous gives 
the reviewing courts slightly broader latitude than deciding whether 
it is supported by substantial evidence. In any event, the point is 
that, as Mr. Pfeiffer has said, the examiner sees the witnesses and 
observes their demeanor. 

If anyone has a good idea or should have the best idea of the 
credibility, it, of course, would be the examiner. That I think is the 
point that was made. 

Mr. FetpMan. I can understand that, but I could not understand 
whether Mr. Pfeiffer was using the words “clearly erroneous” in con- 
tradistinction to the substantial evidence rule. 

Mr. Pretrrer. I just want to add one point to what Mr. vom Baur 
said: that the thrust of the argument is directed to this section 8(a) 
of the Administrative Procedure Act under which the agency itself 
may make the initial findings of fact in rulemaking and initial 
licensing proceedings. 

Our point is that where the agency does that, it in effect makes the 
examiner a type of notary public. He has no function. 

Also, in those types of cases the agency may bypass the examiner 
and have the initial decision made either by its own staff or by some 
other responsible officer. That is the main thrust of the argument. 

Mr. FeipMan. I would agree with the elimination of that kind of 
review under 8(a). I would also perhaps consider that maybe the 
same weight being given to the examiner’s report as the court is re- 
quired to give to the agency’s decision can be in a sense compromised 
by the adoption of the clearly erroneous rule at that level and leaving 
the substantial evidence rule at the other level, and I was wondering 
whether that. was your suggestion. 

Mr. vom Baur. The suggestion was also made, I think, that the 
clearly erroneous rule be substituted for the substantial evidence rule. 

Mr. Fetpman. All the way through. 
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I know that is the ABA proposal, which our own bar association 
opposes. 

Mr. Lisuman. Before we get too far away from this, would not g 
great deal of the discussion we have been having vary a great deal jn 
accordance with whether or not the agency permitted an examiner to 
file an initial report as distinguished from a recommended report? 

Mr. Pretrrer. I do not not agree with that. I think that the initia] 
and recommended report amounts to practically the same thing. 

Mr. Lisuman. That has not been the testimony that we have been 
receiving here all through our panel discussions during the past week, 

Mr. Prerirrrr. The distinction at the Civil Aeronautics Board js 
we do write a recommended decision where the matters are finally pre. 
sented to the President on review and initial decision in every other 
case. There is the distinction. 

Mr. Lisuman. Mr. Johnson, do you have anything you want to 
add here? 

Mr. Jounson. I think as a practitioner before the Interstate Com- 
merce Commission it would be diplomatically unwise for me to forego 
the opportunity of paying some tribute to its hearing examiners. The 
do have a very important role and by and large I think they discharge 
it very effectively. Having been diplomatic, I want to risk a little 
undiplomatic approach. I think it is very easy to overglamorize the 
role of the hearing examiner in generality. 

In certain proceedings it is expediently important and it is com- 
parable I would say to that of a district court. As to the Interstate 
Commerce Commissioner, there are some proceedings which I would 
call routine, even though they go to hearing—certificate proceedings 
and extensions of operators’ authorities, for example. One of the 
things that really disturbs me about the examiner situation is the prob- 
lem of recruitment or on-the-job training, which you mentioned, 
Stewart. 

Apparently, the present setup is creating real difficulty. That isa 
problem which I think ought to be faced up to. TI am sure that no 
business concern could operate under the present setup where it had to 
go to an outside agency and acquire personnel from a very limited list. 
If we are going to continue to have competent hearing examiners we 
do have to think of the problem of training, and I think training 
within the ranks of the agency is a very helpful thing. Ina way I 
think you overglamorize the role of the heading examiner as related 
to certain cases where you say he should have general experience. 

As a matter of fact, in many phases of ICC work what you need 
is a man with very specialized training. In certain areas of ICC work 
such as ratemaking the procedures and the mental processes I think 
are a little disturbing and even offensive to a lawyer because it isn’t 
really a problem in many of its practical aspects. So I would em- 
phasize the importance of recruitment. 

On the question of compensation I want to be diplomatic and I say 
that I think the compensation should certainly be adequate. I 
think one of the difficulties, however, is that inflexibility in Govern- 
ment payrolls setups or salary setups which doesn’t give appropriate 
weight to the evaluation of different types of responsibilities. There 
are certain cases where it is desirable to use an old and experienced 
examiner. The responsibilities he assumes warrant higher compen- 
sation that possibly he is paid. 
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On the other hand, in certain types of cases it would be perfectly 
effective to use younger examiners without much experience at a lower 
Jevel of compensation. I would oppose the change proposed by Mr. 
Pfeiffer in section 8 of the Administrative Procedure Act. A great 
deal of discussion has been given here to placing more responsibility 
on the Commissioners. After all, those men that are appointed. I 
think that this suggestion to insulate the hearing examiners and to 
give their proposed reports or recommended reports a more binding 
effect is a step in the wrong direction. 

I think the review should be de novo, and that isn’t really based on 
any fortunate or unfortunate experiences with proposed reports. I 
just think it is a step in the wrong direction. These agencies do have 
to function to a large degree as going concerns. In many respects they 
constitute a super board of directors for the industries they represent 
and there has to be a certain amount of cohesion and ultimate respon- 
sibility in the men that have been named by Congress to this super 
board, so I would oppose that change, although I do believe in giving 
the hearing examiners the type of independence that they need and 
which I understand they presently have. 

Thank you. 

Mr. Lisuman. Mr. Feldman. 

Mr. FetpMANn. I was amused by the remarks about the specializa- 
tion of the industries they represent and I think that this is a key to 
much of the problem, because I think you do respect, sir, these are the 
industries that they regulate. 

Mr. JoHnson. | meant regulate. 

Mr. Fetpman. Yes, | know. There is a concept which develops 
which to my mind makes the independence of the hearing examiner 
corps so much more important, because it is perfectly true that over 
the period of time, because of the expert advertisement required and 
so forth, the industry contacts with the agency, and I am not now 
claiming any impropriety of convenientality here, much of which is 
necessary and understandable, should not perhaps creep into the ad- 
ministrative process insofar as these adversary proceedings we were 
talking about this morning are concerned. I think the best kind of 
insulation you can get for the part in a particular proceeding is to 
separate from the industry, if you will, at least one aspect of this 
process, and I think that this is one place it can easily be done without 
destroying the necessary aspects of contacts at the agency level. 

If I may, sir, just at the risk of somewhat repetitious, just get into 
the record for the purposes of the bar association that I represent, 
the association of the city of New York, our own views on this hear- 
ing examiner problem, we started considering this back prior to the 
President’s conference in I guess it was April of 1953, was it, or 
shortly thereafter. Our own view is strangely similar to that of the 
ABA and the S. 600, although I know the bill itself is not the subject 
of discussion. 

We feel that the hearing examiners should be removed from the 
jurisdiction of the Civil Service Commission and subject to the juris- 
diction of an independent office of either hearing examiner adminis- 
tration or an independent office of administrative procedures, and it 
is unimportant what you call it; that there be a high level hearing 
examiner promotion board, such as perhaps your Foreign Services 
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selection promotion board, established which would consist of prac. 
ticing lawyers and judges, law teachers, Government attorneys, who 
would set the general policies with regard to the standards of ceiling 
shown, rejection, transfer, and promotion; that the incumbent hearin 
examiners be placed automatically on a register for appointment a 
become thus available for reappointment, but we consider that there 
should be a review, with all due respect to the gentleman over here, b 
this independent board of the qualifications of some of the people who 
now occupy the position of hearing examiner. 

I don’t think you could say that they shouldn’t be now promoted 
and appointed by the Civil Service Commission because the Civil 
Service Commission doesn’t know anything about it, or that you can 
consistently say that just because they were appointed by the Civil 
Service Commission they should automatically be retained. 

The agencies should be entitled to make their own selections along 
the line Mr. Beelar mentioned, as S. 600 provides, and they should 
also provide the housing, and supplies, ab assistants that the exam- 
iners need, but there also is some feeling on the part of our own bar 
association that rotation of some sort is advisable. It may not be 
rotation on a case-to-case basis. We could see the difficulties there of 
having this independent office of hearing examiners assign someone 
out to the Federal Power Commission today and then assign him to 
the NLRB on the next case, but again it will keep this independence, 
if this independence is desirable, to rotate them at least periodically, 
every year, 2 years, 3 years, 5 years. I have no magic formula to sug. 

st, but some kind of rotation other than on a case-to-case basis might 

advisable to give them this along the lines that Mr. vom Baur sug- 
gested, to make them generalists in a sense, and that apart from their 
initial probationary period these hearing examiners would have tenure 
and they should be subject to removal only for cause and only after 
hearings on specific charges. 

The salaries should be set by the office of the hearing examiners at 
varying levels with an eye to such uniformity throughout the Govern- 
ment as may be feasible in the light of variations of the subject matter 
and the level of the work difficulty, but not that you dub them, as Mr. 
Tipton suggested, apprentice examiners because they are examiners, 
and in the case in which they sit, no matter how much less important 
that may be to us who are not involved in this case as we look at it 
and say that is really a simple case, to litigants in that case they are 
pretty darn important and the issues are. 

Mr. Trpron. I would assume that an apprentice examiner would sit 
with a senior examiner in handling the cases. 

Mr. FeitpmMan. You mean as sort of a tribunal or something of 
that nature. 

Mr. Tieton. That is right. 

Mr. FetpMan. But as to the other concept, which incidentally has 
been suggested by some others, of having a classification, as it were, 
of junior examiner, every case is important to the litigants, no matter 
how uncomplicated any of us may feel that individual case may be. 

Mr. Lisuman. Mr. Feldman, just a minute. 

I think this idea of having the trial examiner as a reconnaissance 
man, well-rounded and able to hanlde every situation, will evoke some 
comments from Mr. Tipton when we consider the safety aspects of 
aviation and its economic aspects. 
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[am sure that he will have some comments as to whether or not an 
economic examiner should be assigned to asafety proceeding. 

Mr. Tieton. Yes. I have stated before that I think that one great 
value of the administrative agencies is that they bring specialization 
to the problems of the industry regulated, and I think that if you 
don’t have that value, you raise a question as to whether the adjudica- 
tion process in the regulatory agency shouldn’t just be turned back 
to the judiciary. 

The specialization is a major reason for having that administrative 
agency... 

The Civil Aeronautics Board, as Mr. Lishman has indicated, has 
examiners even within the one agency that deal with safety problems; 
they have examiners that deal with economic problems. That is good. 
That is as it should be. 

Those fellows know what the problems are. They have concen- 
trated on them. The hearing is far simpler. 

In dealing with an examiner who has had no contact with a safety 
regulation problem, there must be a great deal of evidence put in, 
Iam sure. 

I would feel if I were trying the case I would have to put in a 
good bit of evidence just to bring him up even with an examiner 
who had long experience in dealing with, for example, pilot com- 

tence in a particular case. 

I think we would lose a great deal from the administrative process 
if we tried to generalize. 

It seems to me that in this discussion we are getting away from 
the notion of the value of the administrative agency in the whole 
governmental process. We are also getting away from the notion 
of what it was that Congress intended to have happen. 

The Congress set up the agency to do this specialized job of regu- 
lation and in the case of the Civil Aeronautics Board promotion 
they designated the members that were to be on there, to be appointed 
by the President and confirmed by the Senate, and they put the respon- 
sibility on them. 

The role of an examiner in a case of that kind is a tremendously 
important role, but he is still just an aid to the ultimate decision 
of these cases, and if we take the examiners away from the agencies, 
if we provide that the facts they find shall not be reexamined, if we 
take many steps to divorce the examiners from the agency to which 
they are an aid, to that extent it seems to me we eliminate some of 
the value of the agency itself. 

Mr. Lisuman. Mr. Bond has been trying for some time to be 
recognized. 

Mr. Bonn. Thank you, sir. 

I will restrain the urge I have to say many things on other points. 
I just wanted to ask a question, as it were, on the point suggested 
by Mr. Tipton, that the knowledgeable specialist thereby is enabled 
to accumulate a much shorter record. And I would ask, because I 
have great reverence for the proposition that decisions should be 
based on the record, if it is not correct that the best record will be 
made by the one who insists that all of the facts be made manifest 
on the record so that this expert or novice hearing examiner can 
decide the case correctly, and also, the reviewing agency and the 
reviewing court will have before it all the facts? 
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Mr. Treron. That is a good question. 

What I am thinking about is this: In the kind of cases that the 
Civil Aeronautics Board safety examiners deal with, to give one 
example, pilot certificates, the charge against the pilot, for example 
is that he failed to observe the instructions of the Air Traffic Control 
Center. 

In the case of a completely inexperienced examiner, you would 
want. to put in evidence describing the entire air traflic control system, 
I would, because otherwise I could not be sure that he would under. 
stand it, and he probably wouldn't. 

You would want to bring in a great deal of evidence of that sort 
which carries the examiner up to the point where the violation 
occurred. 

You do want to make plain the importance of the violation. The 
trial attorney would ask: Is this an insignificant thing, or is this 
something of great consequence ? 

I would be sure in dealing with an experienced examiner you would 
not put in evidence all of the details that you would feel necessary to 
put into evidence in the case of an inexperienced one. 

Maybe you would make a mistake if you did not do that—I don't 
know—because you might well get into a court review, but I believe 
that it would make for more efficient trial to have experienced ones, 

Mr. Bonp. If I may restate my question, which record would afford 
the greatest assurance of justice and full measure at all levels? 

Mr. Trpron. You are before an expert agency. They are set up 
to be expert. I would say that a record of the kind I have described 
in which you do not start out with the beginning in air traffic control 
would provide for justice there, and as far as court is concerned, they 
will review it, not only the basis of the agency’s judgment. in asses- 
sing a penalty, but on the basis of facts determined, so that I would 
say you would come out even better either way. 

Mr. Lisuman. Mr. Wasilewski has been trying to get into this 
discussion. 

Mr. Wasitewsx1. It occurs to me what we are discussing here toa 
certain extent is a whole new concept in administrative agency opera- 
tions, and to that extent I would like to go along with Mr. Tipton, 
because on the one hand we have been discussing the adjudicatory 
process, wherein we are making a junior court of appeals out of the 
Commission as such, and, on the other hand, in the rulemaking 
process we are going to preclude a lot of ex parte contacts based 
upon the feeling of a lot of panel participants, it seems to me, and 
therefore you are going right to the heart of the administrative 
agency concept as it was originally established. 

And I think that we should know that that is what we are doing. 
Along that line, I think it is especially pertinent. to read from a state- 
ment of the Chief Hearing Examiner Cunningham of the FCC who, 
although he said that he was recommending legislation similar to 
the American Bar Association proposal, and if anything somewhat 
stronger, did point out one cautionary note in his appearance on 
June 17, wherein he said: 


In considering these or other similar legislative proposals, it should be under- 
stood that it is the agencies, and not their hearing examiners, which, under the 
present organizational plan of Congress, have the responsibility for the end 
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product of their administrative proceedings. That end product in the adju- 
dicatory functions must rest on basic relevant facts in all cases. 

Similarly, it is the agencies and not the hearing examiners which are the 
interpreters of the law and the policymakers, and their decisions in these re- 
spects are binding upon the hearing examiners. Thus, it is the agencies under 
existing law which possess the power and any attempt to limit this power and 
place any portion of it in the hearing examiners could result in a basic change 
in the organizational scheme prescribed by Congress, the consequences of which 
must be fully comprehended in advance. 

It seems to me that that is especially pertinent in the context of our 
discussion here today, Mr. Lishman, and | think that I would go 
along entirely with the various suggestions that have been made that 
hearing examiners should be upgraded in pay. 

Also, as far as stature is concerned, I think for a fact that some of 
our hearing examiner members are regarded in the highest of stature, 
and I am sure that all of the others are, but I don’t think stature is 
something that can be legislated. 

Mr. Lisuman. Mr. Feldman. 

Mr. FetpMaAn. Just this one point. 

Iam a little confused by what I consider the inconsistency of say- 
ing we must have these hearing examiners only assigned to these 
agencies for life because they have this expertise, and, on the other 
hand, saying the agency, consisting of people appointed for varying 
terms of vears, but who very seldom st ay more than 5 or 6 years, 
should have the right to review the findings of these experts de novo. 

I think there is some inconsistency in that. 

Mr. Tireron. I don’t, Mr. Chairman. 

There is an apparent inconsistency as far as the members of these 
agencies are concerned, . PA 

I think it would be a very fine thing if they were to be appointed 
and would remain there not only for the full term, but for as long as 
their personal position will permit, because the longer they stay there, 
the more expert they get and the better judgment they should have in 
their regulatory responsibility. The fact that that does not happen 
for a lot of reasons does not take away from the fact that they are 
the ones in whom Congress has vested the responsibility. 

Mr. Curry. May I say something, Mr. Chairman ? 

Mr. Lisuman. Mr. Curry. 

Mr. Curry. Mr. Chairman, it seems to me in connection with the 
approach of the American Bar Association, and as I have said, I have 
been a member for many years, they don’t realize some of the compli- 
cated questions that must be considered by the examiners and by the 
Commission. 

For example, there are certain basic, what the Supreme Court calls, 
ultimate findings, but there are findings, nevertheless, as to what is 
undue prejudice, what is an unreasonable or unjust rate, what is pub- 
lic convenience and necessity, what is in the public interest in acquisi- 
tion or merger, or something of that sort. 

Those are pretty difficult and nebulous types of decisions to make 
and the American Bar Association in my view takes the position that 
all those things, can be decided by a lawyer, a man who is a well- 
trained lawyer. He can determine those things with ease. 

But those questions have to be decided in a background of history 
and of knowledge of the industry and the knowledge of many things. 
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The next point I want to make is this: Who are objecting to the 
Interstate Commerce Commission, for example? 

Are the people who practice before it objecting ? 

Are the industries objecting ? 

Are they claiming that the people in the Commission are not giving 
them justice or fair dealings with these problems ? 

The people who are raising this question are the American Bar 
Association. They are the people who have no experience, most of 
them, with the Interstate Commerce Commission and with the fune- 
tioning of the Commission. 

I think that that is somewhat significant, and, therefore, I think 
that when you get down to the question of dealing with this examiner 
question, it ought to be dealt with practically. 

As the Chairman knows and as everybody knows that follow the 
Interstate Commerce Commission, after they started out they felt 
that they could not trust this commission with these vast powers, so 
they had a commerce court and the commerce court did very much 
what the American Bar Association wants to do now—tried to put 
the Commission in a straitjacket and substitute its judgment for that 
of the Commission. 

What did Congress do? 

It threw them out the window. It abolished the commerce court, 
and I think when Congress sets up this agency that is supposed to be 
an expert agency to deal with these problems in an expert way and in 
a sensible way, then it ought to be given full play to do that. 

Mr. Lisuman. Mr. Beelar. 

Mr. Brevar. Mr. Chairman, thank you. 

I am willing to confine my remarks to agencies of the 20th century. 

I started in private practice in 1933. At that time we had our hear- 
ings in agencies that I had cases before, tried by the agency members 
themselves, and this was, I think, quite gratifying to a citizen who had 
acase. At least he would have a hearing in person before the agency 
member. 

Now, as business increased and things happened, we had the ex- 
aminers, so-called, come into being and actually try these cases in 
whole or in part. These were clerks and frequently the examiner 
who tried your case today was actually a subordinate of the Com- 
mission lawyer who was trying the case against you, but he was sitting 
there as an examiner in this case. 

There was quite a bit of reaction to this and the citizens were pretty 
sure they weren’t getting a fair shake in that sort of procedure. 

While I was in the service at least we had the Administrative Pro- 
cedure Act and certain previous legislation which did not become 
effective and by and large, under the Administrative Procedure Act, 
we have had an evolution, not because of that act, but to some extent 
in spite of it. 

In the beginning there was some reaction here and there to the 
trial examiners. They were viewed by some people in the agencies 
as being something foreign to the agency procedure and wens” 
that should be viewed with suspicion, anybody that would have a jo 
of that sort and some degree of independence. 

At one stage I think there was general discussion in the trade that 
you might have a chance to win this case, providing the examiner 





didn’t re 
adverse 
stairs On 
I sim] 
not the | 
are actu 
conteste 
This | 
a case 1 
agency « 
as long 
tried an 
I sim 
view of 
paid or 
If th 
functio! 
cases al 
and if t 
grossly 
whereas 
doubled 
I dor 
examin 
are not 
regulat 
are su] 
comme! 
Fede 
are quit 
The ¢ 
telepho 
Also, 
proceed 
they ar 
he | 
the star 
rate do 
might < 
and we 
in the ¢ 
Federa 
within 
T dor 
think y 
I wo 
have ir 
portan 
comes 1 
level. 
he wai 
Our 
exercis 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 677 


didn’t recommend for you, because you were better off if you had an 
adverse recommendation. You were more apt to get sympathy up- 
stairs on appeal. 

[simply state that over the period of years the de facto situation, 
not the legal situation, has resulted whereby here and there examiners 
are actually trying cases, in effect largely deciding cases, and most 
contested cases are determined finally at the examiner level. 

This is the de facto situation. For example, the FCC hasn’t tried 
a case in years. They are all tried at the examiner level and the 

ney de facto is a review procedure. It takes contested proceedings 
as long to get a review on the bill of errors as it does to have the case 
tried and decided before the agency. 

I simply mention this as a process of evolution, and I think, in 
view of the de facto situation, the examiners are either grossly under- 
paid or substantially overpaid. I don’t know which. 

If they are notary publics, and some of them perform no better 
function than that, they are overpaid. If they are actually deciding 
cases and the majority of cases are conducted in the trial decision, 
and if the review process is simply that on exceptions, then they are 
grossly underpaid. Their salary has remained substantially the same, 
whereas the agencies’ salary over the period meritoriously has been 
doubled or more than doubled. 

I don’t think we can generalize as to what is the function of the 
examiners among agencies. We must realize that these agencies 
are not monolithic. Some of them are hodgepodges. Even the ICC 
regulates railroads, and they regulate trucks and they regulate, or 
are supposed to regulate, pipelines and maybe sometimes plain 
commerce. 

Federal Power has the Gas Act and the Electric Power Act, which 
are quite different. 

The Communications Commission regulates broadcasting, regulates 
telephone companies and telegraph carriers. It is quite different. 

Also, you might say that the CAB’s accident investigation cases 
proceedings are entirely different from their route proceedings and 
they are in a sense different agencies. 

he ICC, I think, is legally three or four different agencies from 
the standpoint of case proceedings. Of course, they could have sepa- 
rate dockets within an agency for the separate proceedings, or we 
might consider that utility companies should be differently regulated 
and we should review utility regulation or rate regulation as a function 
inthe different agencies. They have more similarities as a problem of 
Federal regulation than many of the different types of proceedings 
within an agency. 

I don’t think you can say that this agency is different from that. I 
think you have to analyze what is the function. 

I would like to emphasize that within agency proceedings, and I 
have in mind other than rate regulations, where a citizen has an im- 
portant matter we must recognize that the place where the citizen 
comes in contact with the Federal Government is at the trial examiner 
level. This is the man whom he sees and before whom he testifies and 
he waits with anxiety as to the examiner’s decision. 

Our clients want to know what is the meaning of this trial examiner 
exercise, does it have any meaning, and honestly, you can’t say that it 
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does. Practically you can say it does in some situations and prac. 
tically, in other situations, you can say it has no meaning. It is simp] 
an elimination process if the case is decided, notwithstanding the ex. 
aminer hearing, at the review level, and I think you have to be hones 
and recognize that these differences do exist. 

In one agency I think the tendency has been to affirm examiners’ 
reports which are in conflict and which are inconsistent. Because 
of the pressure of work and the substantial satisfactory result of ex. 
aminer cases, the agency doesn’t try to rewrite them just to rewrite 
them or try to reverse them just to reverse them. 

If there is some reason for it, they are reversed; if there is not 
some reason for it, they are allowed to stand. However, I think we 
must keep in mind that we cannot answer the trial examiner problem 
without getting very deep into the problem of the examiner’s relation. 
ship to the agency. , 

The law today, in my judgment, is in conflict and inconsistent be- 
cause it holds the agency member to the responsibility of a trial de novo 
decision even though they don’t conduct the trial. It also tells the ex- 
aminer that his case goes up to the agency on a bill of exceptions, and, 
if it goes up on a bill of exceptions, then the agency is not a trial 
de novo agency but a review process, so we have, I think, an ambiguous 
situation in the law which is unfortunate, and there is no clearcut 
division of responsibilities between the trial examiner and the agency 
in my own judgment. 

I think mention was made here today of a statement in the Morgan 
case that the one who decides must hear. 

I would also like to state that in reverse and say: The one who hears 
must decide. In other words, the only one who can render a trial 
decision is the person who conducts the trial and we must face up 
to that reality, and the citizen who has his case tried wants a trial, 
and I am not thinking of utility regulation or rate regulation. I 
am thinking about the pilot’s license which was taken away or the 
shipmaster who loses his license. He wants a trial and a decision 
before the person who hears his case. 

I think we must reexamine the division of responsibilities between 
the examiners and the agencies, and this is the most important ques- 
tion underlying topic IT. 

The Cuarrman. Mr. Connor, have you anything tosay ? 

Mr. Connor. Yes; I have some thoughts, Mr. Chairman. 

I have listened very attentively here for a long time. I spent close 
to 7 years on the staff of the Federal Power Commission and since 
then I have been practicing before the Federal Power Commission. 
I have seen the development of the examiner from what has been re- 
ferred to here today as approximately that of a notary public ora 
moderator taking a deposition to a statute for which I have tremen- 
dous respect today. 

There has been a tremendous improvement in the function of the 
examiner before the Federal Power Commission and it is the fact, 
I believe, as was testified here the other day by Chairman Kuyken- 
dall, that more and more the trial examiner’s decisions are being ac- 
cepted by the Federal Power Commission. 

The cases in which there is total reversal are very much less numer- 
ous than they were some years ago. Very frequently there are some 
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modifications of the trial examiner’s report, but a very substantial 
part of most of them are actually accepted by the Commission. 

The CHAIRMAN. Will you pardon me just a minute? 

Mr. Creyke, are you having to leave ? ane 

Mr. CreyKe. Sir, if you will excuse me, I have a little family 
emergency that demands my going. My wife is in the hospital. 

The Cuarrman. I have been advised that you did not have an op- 
portunity as yet to say anything. Do you want to put in a word on 

is? 

Or. Creyke. I[ appreciate very much the opportunity. Perhaps I 
ean come back tomorrow. 

The Carman. Very well. We hope you will be back with us. 

[am sorry, Mr. Connor. 

Mr. Connor. That is all right, Mr. Chairman. 

I personally feel today that if I have a real competent conscientious 
examiner on a case which I have before the Commission, I am about 95 

rcent satisfied to take the examiner’s decision. Because of the great 
improvement in the stature of the examiners, I think it is impera- 
tive that their compensation be adequate to continue to attract the 
character of person whom I have described and to keep Government 
gervice attractive to him. 

Another point that was mentioned in the discussion here was this 
matter of possibly rotating examiners from agency to agency. To 
that proposition I am very much opposed. 

I think, as has been pointed out, probably by Mr. Tipton principally, 
these agencies have been set up for their expertise, and I think that 
the examiner is such an intrinsic part of that agency that the expertise 
which he contributes is of a high measure of importance. 

As has always been said, courts have a certain broad kind of 
omniscience, but I think there is now a tendency on the part of the 
courts themselves to refer back to agencies’ problems which require 
expertise and advice from the expert agency back to the courts, so I 
am strongly of the view that it is highly desirable to keep a group of 
agency examiners within their agencies so that they will be able to 
contribute a substantial part of the expertise which we expect from 
the individual agency. 

On the score of the weight to be given to an examiner’s decision, I 
feel that the examiner’s decision, as much respect as I have already 
stated I have for them, should be open for complete review both on 
the facts, on their recommendations, and on the law. 

I sometimes feel that the review provided by a circuit court of 
appeals to an administrative agency’s decision should be a little more 
extensive than some courts feel the review powers provide. 

Also, in my experience, I found various circuit courts of appeal 
placing a different kind of emphasis on what the extent of their review 
powers ought to be. 

I can think of a couple of circuits where, if my opinion were con- 
sidered, I think their tendency would be to say, “If this expert agency 
has decided it, unless the world is coming to an end, we will put our 
imprimatur on it.” 

here are other circuit courts of appeal that delve very little more 
below the surface, so I therefore think that we should not have two 
levels of that type of limited review. I do think the examiner’s report 
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should be entirely open to review by the five or seven responsible Com. 
—" both as to the facts, recommendations, and the law, ag J 
said. 

Mr. Preirrer. Mr. Chairman, in connection with this question of 
what weight is to be given the examiner’s decision, I would like to 
recall for a moment Colonel Adams’ testimony this morning in whieh 
he stated in effect, “Do not separate us from our staff. We Board 
members are not exactly experts. We are appointed for a few years 
and we need the use of the expert staff.” 

I think you will also find in the written statement of Chairman 
Durfee of the Civil Aeronautics Board a statement to somewhat the 
same effect, in which he says the expertise lies in the staff and not 
with the Board members, and I think he added the examiners, with 
which I would disagree. 

If you are not going to give great weight to the examiner’s initia] 
findings of fact and if the Board members themselves admit that they 
must rely on their staff, then it appears that great weight is being 
given to the so-called unseen review divisions, and possibly to the 
adversary staff or their superiors, who in some agencies are permitted 
to consult with the Board members at the time the decisions are 
reached. 

It really disappoints me to hear from some of the lawyers at this 
table that they apparently would rather have a system where great 
weight is attached to these unseen staff members than is attached to 
the examiner’s decision which was made as a result of a hearing in 
open court at which all parties were permitted to make their pitch, 
something of course which is not permitted to be done before the 
Opinion Writing Division or similar staffs. 

I say I am disappointed in that point of view. 

Mr. Treron. Mr. Chairman. 

The Cuarrman. Mr. Tipton. 

Mr. Tipron. I think in view of Mr. Pfeiffer’s comment, at least 
speaking for myself, I had better spell out my point of view a little 
bit more. 

I do not believe that the agency that has the responsibility dele- 
gated by Congress should be, in effect, forbidden to review the facts 
as determined by the examiner. 

On the other hand, I do not believe that those factual determina- 
tions should be overturned lightly. Great weight should be given to 
them, and for an advocate to get a factual determination overturned 
should be real difficult for all the reasons that Mr. Pfeiffer stated. 

I think great weight should be given to the examiner’s factual 
determination. 

The only thing I object to is forbidding the agency heads from 
overturning those facts in the absence of the clearly erroneous. I 
don’t think they should be that restricted, but I think, as a matter of 
discretion and as a matter of policy, they ought to give great weight 
to the examiner’s findings. 

The Cuatrman. Is that not the responsibility of the Commission- 
ers, if they find that the reports are clearly erroneous, as you men- 
tioned a moment ago, and contrary to the record, to go into it and 
overturn the examiner’s decision ? 

It is my understanding that that is their responsibility. 
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Does anyone have any contrary views to that ? 

Mr. Bonp. I believe their responsibility and authority doesn’t end 
there. 

The CuatrMAN. Of course not. 

Mr. Bonn. The suggestion is perhaps it should end at some point 
near that. . 

The CHAIRMAN. You mean the Commission. 

Mr. Bonp. Rather, that would leave them complete freedom to do 
as they wished with the facts, regardless of what may be found is in 
effect in I believe section 8 of the Administrative Procedure Act now. 

Mr. Jounson. Mr. Chairman, I would like to subscribe to what 
Mr. Tipton said. i 

As a matter of fact, I think the examiner’s report is entitled to 

t weight. Asa practical matter before the Interstate Commerce 
Eitinission it is given great weight, particularly if it is prepared by 
an examiner of known competence and experience. 

I don’t think that the Commissioners in their review procedures 
should discuss the case, the recommended report, with an adversary 
part of the Commission involved. zie 

I do know that in the Interstate Commerce Commission there are 
experienced examiners, men with years of experience in the Commis- 
sion, attached to the staffs of the individual commissioners, who are 
able to make their own appraisals of the facts, and my point simply 
went to the fact that I did not think the Commission should be for 
bidden from reversing the examiner on a finding of fact. 

Mr. Pretrrer. Mr. Chairman, at the risk of repetition, I want to 
make my point clear. 

We are not suggesting that the agency does not have the right to 
reverse the examiner on a finding of fact. 

Mr. Jounson. You have a qualification, subject to the clearly er- 
roneous rule. 

Mr. Preirrer. That is right, subject to the clearly erroneous rule, 
but we are trying to strike at this provision in section 8(a) of the 
Administrative Procedure Act. And I gather from Mr. Tipton’s 
statement and your statement now that you would agree with me that 
the provision which permits an agency to have all the powers which 
it would have in making the initial decision, and also which permits 
the agency to bypass an examiner’s initial decision in rulemaking and 
initial licensing proceedngs should be deleted. 

I gather that is your position, too. 

Mr. Jounson. No. 

Mr. Tipton. No. I would leave it to the agency’s sound discretion 
as to how they would deal with it. I think that the agency which is 
given the responsibility has sufficient judgment to deal properly with 
an examiner’s report without being bound by statute to treat it in a 
particular way. 

Mr. Zwervirna. I think we should recognize here, and the members 
of the panel have been rather tactful and diplomatic in the sense 
that they haven’t said what I am about to say, that the willingness of 
the practitioners to go along with the idea of increasing the authority, 
and the compensation, and the status and independence of the hearing 
examiner sometimes depends upon their own evaluation of perhaps an 
individual hearing examiner before whom they may have appeared at 

452535944 
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one time or another and who they may feel, whether rightly or 
wrongly, does not have the level of competence which fits him to play 
this very vital and important role in administrative proceedings, 

I assume that most of these lawyers who practice before the adminis- 
trative agencies also practice in our courts, and as a result of their 
experience before the courts, they are perfectly aware of the fact that 
they sometimes may appear before a judge who does not live up to the 
level of competence that they would like to see on the Federal bench, 

To me the answer to that situation is not to say that for that reason 
we are just not interesed in the idea, we are not willing to give the 
kind of authority that is needed to examiners to do a good job. 

The answer to that in the case of hearing examiners, just as in the 
case of the courts, is to ask ourselves what are the conditions we can 
create which will make the greatest contribution toward making it 
possible over the long pull to get into the Government service and to 
retain in the Government service the caliber of hearing examiners 
which are needed to play this role. 

To me, that is what this whole topic II is about. Those conditions 
we have already discussed. They involve a respectable level of com- 
pensation. They involve giving the job the kind of status that will 
make the examiner feel that he really is filling a position of impor- 
tance and responsibility. They involve doing a job of recruiting and 
attracting the caliber of people which is not being done by the Civil 
Service Commission today. The fact of the matter is that the admin- 
istrative agencies who now notify the Civil Service Commission that 
they have vacancies to fill in their hearing examiner staff and with 
the best will in the world to follow the rules of civil service, do noth- 
ing that is improper in the way of political influence or anything else. 

They call the Civil Service Commission and ask for the three top 
names from the Civil Service hearing examiner register and I have 
heard it said in many situations, and I know it to be the fact, that the 
agencies very frequently are tremendously disappointed in the caliber 
of the names who are sent to them from that register and sometimes 
delay and leave these vacancies unfilled for that reason. 

To me the basic reason they are dissatisfied is that there is some- 
thing inherently wrong with the system we have under which this role 
of recruiting and qualifying hearing examiners is played by an agency 
which is not geared to do that job, namely, the Civil Service Com- 
mission. 

I think it really goes back to that situation. 

Thank you. 

Mr. Beevar. Mr. Chairman, I would like to subscribe to that with 
one addition. 

Status is important, but I think it must be specific to include the 
responsibility and authority of the trial examiner to actually control 
the conduct of that hearing, and I mean conduct a pretrial conference, 
to get down issues, to get stipulations, to put time limits and to ac- 
tually control the hearing and not be bothered with these interlocutory 
appeals to agencies and all that delay and expense. 

I think if the examiner is given authority to control the hearings, 
this will add to the status of the job. 

Mr. Zwerpiine. I agree. 

The Cuamman. Gentlemen, it is getting late. 
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I just received a message that Mr. Joe Callaway, a hearing exami- 
ner before the Federal Trade Commission, whom some of you might 
know, passed away at 1:30 today. re 

We could go on and on with this discussion, I am sure, with a lot of 
profit and benefit, but the record is an exceedingly good one. 

I surely regret that I have not been able to be here all afternoon. 
You understand what our situation has been. 

I do want to thank the members of this panel for your generosity 
and kindness in coming to grips with these problems, and so without 
detaining you too long this evening, if you will accommodate us again 
tomorrow, in order to make it a little bit more general we won’t 
assemble until 10 o’clock. That will help everybody, including us. 

Again with the thanks of the committee, we will look forward to 
seeing you tomorrow at 10 o’clock, when we will take up topic ITI. 

(Thereupon, at 4:30 p.m., the committee recessed, to reconvene at 10 
a.m., Wednesday, June 24, 1959.) 
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MAJOR ADMINISTRATIVE PROCESS PROBLEMS 
(General Roundup Diseussion) 


WEDNESDAY, JUNE 24, 1959 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met at 10 a.m., pursuant to recess, in room 
1334, New House Office Building. 

Present : Representatives Harris (presiding), Springer, and Devine. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Beverly M. Coleman, subcommittee attorney, Herman Clay Beasley, 
subcommittee clerk, and Jack Marshall Stark, minority counsel. 

The CHarrman. The committee will come to order. 

At this time I call attention to the fact that I have previously 
offered for the record a list of the names and addresses of all of the 
panelists who, in responce to the invitation of the Special Subcommittee 
on Legislative Oversight, will attend and participate in our discussion 
meetings. ‘This list, together with the revised outline of proposed 
panel discussion, containing a schedule of the meetings, which was 
sent to each of the panelists, will be reproduced at the end of the 
printed record for ready reference purposes. 

As we resume this morning I believe Mr. Bond is prepared to open 
the discussion with a statement on topic III. 

Mr. Bond. 

MEMBERS OF THE PANEL 


DONALD C. BEELAR, ATTORNEY, WASHINGTON, D.C. 


RICHARD J. CONNOR, PRESIDENT, FEDERAL POWER BAR ASSOCIA- 
TION, WASHINGTON, D.C. 


GEOFFREY CREYKE, JR., CHAIRMAN, ADMINISTRATIVE LAW SEC- 
TION OF THE DISTRICT OF COLUMBIA BAR ASSOCIATION 


R. GRANVILLE CURRY, ASSOCIATION OF ICC PRACTITIONERS, 
WASHINGTON, D.C. 


JUSTIN FELDMAN, CHAIRMAN, ADMINISTRATIVE LAW COMMIT- 
TEE, THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


LEONARD H. MARKS, PRESIDENT, FEDERAL COMMUNICATIONS BAR 
ASSOCIATION, WASHINGTON, D.C. 
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ROBERT E. MAY, FORMER CHAIRMAN, FEDERAL POWER BAR Asso. 
CIATION, WASHINGTON, D.C. 


F. TROWBRIDGE VOM BAUR, FORMER CHAIRMAN, ADMINISTRA. 
TIVE LAW COMMITTEE, FEDERAL BAR ASSOCIATION, WASHING. 
TON. D.C. 


JOSEPH P. ADAMS, EXECUTIVE DIRECTOR AND GENERAL COUNSEL, 
ASSOCIATION OF LOCAL TRANSPORT AIRLINES, WASHINGTON, 
D.C. 


PETER T. BEARDSLEY, GENERAL COUNSEL, AMERICAN TRUCKING 
ASSOCIATIONS, WASHINGTON, D.C. 


LOUIS P. HAFFER, EXECUTIVE VICE PRESIDENT AND COUNSEL, AIR 
FREIGHT FORWARDING ASSOCIATION, WASHINGTON, D.C. 


ROBERT E. LEE HALL, GENERAL COUNSEL, NATIONAL COAL ASSo. 
CIATION, AND SECRETARY, FUELS RESEARCH COUNCIL, WASH. 
INGTON, D.C. 


HAROLD F. HAMMOND, EXECUTIVE VICE PRESIDENT, TRANSPOR- 
TATION ASSOCIATION OF AMERICA, WASHINGTON, D.C. 


T. VERNON HANSEN, SOUTHERN STATES COOPERATIVE (TAA), 
WASHINGTON, D.C. 


STANFIELD JOHNSON, ASSOCIATION OF AMERICAN RAILROADS, 
WASHINGTON, D.C. 


STUART G. TIPTON, PRESIDENT, AIR TRANSPORT ASSOCIATION, 
WASHINGTON, D.C. 


VINCENT T. WASILEWSKI, NATIONAL ASSOCIATION OF BROAD- 
CASTERS, WASHINGTON, D.C. 


MARC WHITE, COUNSEL, NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, WASHINGTON, D.C. 


J. D. BOND, FCC; HAROLD P. BOSS, ICC; PAUL N. PFEIFFER, CAB; 
HENRY SAHM, NLRB; AND JOSEPH ZWERDLING, FPC, PRESIDENT, 
FTEC, REPRESENTATIVE OF FEDERAL TRIAL EXAMINERS CON- 
FERENCE 


VALENTINE B. DEALE, ATTORNEY, WASHINGTON, D.C. 


Mr. Bonn. Thank you, Mr. Chairman. 

I shall try to direct my attention to the portion of my statement 
which has been filed which has bearing on this subject, and I would 
begin perhaps on page 2 of the statement as it has been reproduced. 

I offer no partisan support for the debaters of the question as to 
whether administrative procedure would be more improved by getting 
better men or by legislating better processes. It is certain that these 
are not mutually exclusive alternatives; both objectives are desirable, 
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and both are interdependent. Abler men will improve procedures 
and improved legal proc edures will attract and retain able men. 

The hearing examiner is chiefly engaged in conducting adversary 

roceedings which might usefully be described as formal proceedings 
before administrative tribunals in which conflicting or competing in- 
terests of parties are required to be resolved by decision based on a 
hearing record. 

Characteristically, public interest considerations are of ultimately 
great significance in adversary proceedings, but the basic issues of 
contention may involve a variety of adversary claims among and 
between private parties and public agencies and authorities. 

The object of the proceeding is to decide justly a controversy, be 
it a contest by two individuals for one available public license or an 
extremely complex arraignment of competing interests in the big 
rate or regulatory cases. 

Manifestly, the size, clarity, and expense of the hearing record 
depend lar gely on the capabilities of the presiding officer, the hearing 
examiner. Undue delay and expense are elements of unfairness whic h 
ean be a by competently conducted hear ings. To rule wisely 
on procedural and evidentiary matters that arise in hearings is to 
promote just ice. 

The hearing examiner must have, in addition to personal abilities 
ofa judicial character, full authority to control the course and conduct 
of the hearing. New legislative measures to this end could add much 
to the hearing examiner’s effective management of proceedings before 
him. 

Significant improvements in this direction were made by the 1952 
amendments to section 409 of the Communications Act, but more 
could be done. 

The parallels and precedents of judicial experience suggest the 
wisdom of endowing administrative proceedings of an adversa ary char- 
acter with the environmental attributes of judicial justice. Centuries 
of growth in our Anglo-Saxon jurisprudence underlie our devotion to 
the principles of equal justice under law. Safeguarding those fun- 
damental principles is the role of our independent judiciary. Just 
so, the independent hearing examiner is at the helm guiding to just 
results the administrative proceedings before him. 

To the extent that the hearing examiner has not authority to direct 
effective pretrial and discovery procedures, he lacks tools found most 
helpful by the court judge. 

In summary, except for personal powers over criminal and civil 
contempt, the trial judge’s authority over his cases should find counter- 
part in the hearing examiner’s powers to conduct adversary pro- 
ceedings before him. 

It is said in criticism of the foregoing principles that we thus would 
judicialize administrative law proceedings. Judicialization is no 
stigma; instead it is to be applauded if the result is to improve the 
government’s processes for doing justice to its citizens. 

In further pursuit of this full justice by judicialization, I advocate 
firmly circumscribed adherence to the principle that adversary pro- 
ceedings must be decided, both initially and finally, exclusively on the 
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facts and matters of law that are shown in and as a part of the publicly 
made hearing record. 

It is well known that section 7(d) of the Administrative Procedure 
Act endorses but does not compel adherence to this great principle, 
Therefore, emphatic and precise legislation with civil and criminal] 
sanctions is needed. Only thus can improperly influenced decisions 
be outlawed. 

Congress recognized the principle as applicable to hearing examiners 
in section 5(c) of the Administrative Procedure Act, but the agencies 
and their members were exempted. The anomaly now needs to be 
removed by legislation to insure that. all who have decisional respon- 
sibility in formal adversary proceedings shall be guided only by their 
abilities to find the truth and apply the law, including lawful policies, 
in and to the publicly developed hearing record. 

The institutional method of deciding an administrative law cage 
would be banned by legislative enactments here advocated, and that 
would enhance the public’s confidence in the rightness of the process 
and the justness of the result. Discernible personal responsibility 
would attach alike to the decisional product and to the statements, 
comments, and evidentiary representations that lead to the decision, 
All matters considered would be in the public record and available for 
all agency and court reviews of the proceeding. The parallel of court 
and agency cases continues. 

The decisional role of the hearing examiner should in most cases be 
no more limited than is the role of the judge of a court. Each must 
find facts from the record and derive just conclusions reasonably based 
thereon. Thus is made a decision on the record. 

Upon review, which is a matter of right in each forum, the correct- 
ness of the decision is at issue. Unless a preponderance of the evidence 
is otherwise, the facts found by the trier of facts should be accepted; 
if significant errors or omissions of material facts are made, prejudice 
can be avoided by remand or reversal. Likewise, remand or reversal 
may be ordered to apply correctly any legal or policy principles that 
were misapplied below. 

The decision is thus made more important, and the status of the 
hearing examiner is enhanced. 

An important corollary consequence would be that extended delays 
and duplicated efforts by agencies in making virtually de novo deci- 
sions upon review would be vastly curtailed. 

For example, a colleague of mine recently advised me that his exam- 
ination of a year’s production of the agency decisions at the Federal 
Communications Commission showed that 23 genuinely adversary pro- 
ceedings were decided by the agency in from 8 to 29 months after the 
initial decision. The average time interval was 14 months. 

I believe, Mr. Chairman, with that reading of a portion of my 
statement I have addressed myself to the topic suggested. 

Thank you, sir. 

The CHarrMAN. Permission was given to include the entire 
statement in the record yesterday, I believe. 

Mr. Bono. Yes; that iscorrect. Thank you, sir. 

The Cuatrrman. Gentlemen, you have it thrown out here now. 

Mr. Crekye has already gone? He asked permission to include in 
the record his statement and regretted that he could not remain with 


us, but 


permis 
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us, but due to the fact that his wife had to have an operation this morn- 


ing, he felt he had to go, which is understandable, so he may have that 
permission. 
(The following letter was received from Mr. Creyke:) 


Hupson & CREYKE, 


Washington, D.C., June 24, 1959. 
Hon. OreN Harris, Chairman, 


Special Subcommittee on Legislative Oversight, 
House of Representatives, 
Washington, D.C. 


My DeAr CONGRESSMAN Harris: I am indeed sorry that the illness of my wife 
prevented my actively participating in the panel discussion before your sub- 
committee June 23 and June 24, 1959 as chairman of the Administrative Law 
Section of the Bar Association of the District of Columbia. 

I suppose there is a record already in your committee, but in case there is not, 
Isend you herewith for the committee records excerpts from the meeting of the 
poard of directors of the Bar Association of the District of Columbia May 4, 1956, 
as well as meeting of the association itself of May 8, 1956. 

The adoption of the resolutions implementing the ABA committee recommen- 
dations and the Hoover Commission recommendations in connection with the 
yarious matters in connection with the improvement of Federal legal services 
and procedures is, of course, very much in line with the interests of your 
committee. 

The administrative law section of the bar association has approximately 1,000 
members, or roughly one-third of the members of the Bar Association of the 
District of Columbia. We have maintained in connection with our efforts to 
implement the bar association resolutions of May 1956, the following committees : 
code of Federal administrative procedure, Federal administrative practice re- 
organization, congressional review of the administrative process, Administrative 
Procedure Act for the District of Columbia, committee on standards of conduct 
in administrative hearings. 

These committees will function during the ensuing year and will be most in- 
terested in the work of your committee and glad to assist it in every way possible 
as will the officers and council of the section. 

I would also like to express again the appreciation of the section for the fine 
talk you gave at our annual dinner in June 1958, as well as the fine talk given us 
by Congressman Moulder at our fall meeting in 1957. The interest engendered 
in this subject has given our section a feeling of affinity with the committee. We 
are particularly impressed with the thorough, exhaustive, and logical manner in 
which the problems are being approached by the committee. 

With one further comment I will close. During the short time I was able to 
be present at the hearings I listened to a number of comments with respect to 
topic 2, the role of hearing examiners. One thought I do hope can be expressed 
somewhere in the record in connection with the finality of the factual determi- 
nations of hearing examiners is this: If they are to be given the same finality 
as the factual determinations of juries or of State or Federal judges, then the 
selection of persons to make such factual determinations should also be subjected 
to the checks and balances that exist in the case of juries and judges. Thus, 
juries are subject to selection and challenge by parties in the litigation and 
judges are subject either to election before the public or to confirmation by 
representative legislative bodies, State or Federal. I am not implying any 
criticism of any individual examiner as such but if they are to be given such 
broad factfinding powers, then their selection, of course, must be done in an 
equally exacting manner. 

I might also briefiy draw a comparison to the situation in connection with 
claims under Government contracts whereby contract, factfinding powers are 
given to contracting officers. Of course, they are selected more or less at 
random by the department involved. Government contracts prior to 1951 con- 
tained language that disputes involving questions of facts shall be decided by a 
oo, officer whose decision “shall be final and conclusive upon the parties 
thereto.” 

In United States v. Wunderlich, 342 U.S. 98, in 1951 the Supreme Court held 


that such findings could be challenged only upon proof of fraudulent conduct or 
conscious wrongdoing with intent to cheat or be dishonest. 
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Contractors and the Government departments, as well as Congress, all bein 
dissatisfied with the end result of this passed the act now appearing in title 41, 
section 321-22, United States Code, sometimes called the Wunderlich Act. Thig 
provides that the finality of a decision on facts may be attacked upon the 
following grounds: That it is “fraudulent or capricious or arbitrary or go 
grossly erroneous as necessary to imply bad faith, or is not supported by 
substantial evidence.” 

I think such a test might be the proper test for the review of decisions of 
examiners on appeal within the Commission or on judicial appeal. 

May I thank you for the opportunity to work with your committee and offer 
to you the cooperation at all times of the Administrative Law Section of the 
Bar Association of the District of Columbia in your committee work. 

Kindest personal regards. 

Sincerely yours, 
GEOFFREY CREYKE, JR., 
Chairman, Administrative Law Section 
of the Bar Association of the District of Columbia, 

The CrHarrmMan. As we continue discussing this topic, that is, the 
role of the Commissioners and their immediate staffs and agency staffs, 
and the division of responsibilities, and present strengths and weak. 
nesses, I would like to broaden that a little bit to ask the panel to also 
include in your comments your views as to what you think should be 
the role of the Chairman of the Commission, too. That is a pretty 
important part of the entire program and our report of last year 
has a recommendation regarding the method of the selection of the 
Chairman, and the bill which the committee introduced, H.R. 4800, 
‘arries a provision to that effect, so if anyone desires to do so, I felt 
you might comment on that role, too. 

Mr. Hammond ? 

Mr. Hammonp. Speaking to the subject of the Chairman and the 
selection of the Chairman, the user panel or the traflic managers com- 
mittee of TAA presently has been considering that at great length. 

They have reached the conclusion that they like the ICC procedure 
of letting the Commissioners select their own Chairman. ‘They note 
in H.R. 4800 that the suggestion is made that the Chairman be ap- 
pointed, I guess, not to exceed 3 years. They would prefer to have 
the Chairman appointed for a 1-year term only; in other words, a 
rotation of the chairmanship every year is their preference. 

They feel that this way it spreads the responsibility or the load. 
One man does not have to carry the additional workload for more 
than a year. It also brings out the best in all the Commissioners. 
I think they would like to see that—this is the users only speaking 
now—applied to all the regulatory agencies, at least in the transpor- 
tation field. 

While I am speaking to that point, the matter of salaries, it seems 
to me, is very important in determining the future role or positionin 
of the regulatory agencies, and while the Commissioners and Board 
members did receive a substantial increase in 1956 from $15,000 to 
$20,000, this was still not in line with the increased cost of living. 
It still did not measure up to industry standards that have been 
established. 

Using 1939 as the yardstick or the base year, the Commissioners 
should have been given $21,000 instead of $20,000. The one that 
gets nearest that is the chairman, with an extra $500 over the $20,000. 

Of course, then, in setting the salary for the Commissioners, the 
higher it could be set more in line with industry, the better man you 
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are going to get and the longer he will stay on the job. It also then 
somewhat sets the salaries for all the others coming under the C ommis- 
goners. I am sure that is of great concern to the hear ing examiners 
and others that would like to see their position improved. 

The responsibilities of the various agencies, and particularly with 
the Board members and Commissioners—let’s call them all Commis- 
gioners—is such that it can easily justify that figure, but I realize 
that when you begin to push it up much more than, say, $21,000 or 
so at the present time, you immediately run into other sala- 
ries, including that of the C ongressmen, and that you can’t get it up 
there too ¢ lose, let’s say. 

However, at the same time, while this committee does not have the 
direct responsibility for setting salary levels, it does have the respon- 
sibility for overseeing the functions ‘of the agencies and it seems to 
me it is of direct concern, therefore. 

Possibly, in the suggestion the other day of a continuing watchdog 
committee ‘of this Interstate C ommerce Committee you w would want 
to be sure and include as one of the items worthy of consideration a 
constant check on the salaries of the Commissioners. 

The Cuarrman. I think I made this comment the other day. When 
the salaries of the Members of Congress were increased sometime 
ago, a constituent asked one of my « colleagues right after that if he 
thought by the increase in salaries we would get better Congressmen. 
He responded he didn’t think so, but it would be a greater incentive 
for those of us who are here to stay. It might have the same result 
according to your v iewpoint. 

Mr. Sprincer. Mr. Chairman, a comment was made by an elderly 
man upon that raise who has been here well up into 30 years—and 
almost 40 years. He said to me in the cloakroom right after that 
raise, “You know, Bill, if you just keep raising these salaries, I am 
going to make a career out of this.” 

The Crrarrman. Anybody else? 

Colonel ? 

Colonel Apams. Mr. Chairman, on the subject that you raised—the 
question of the selection of the chairman—I would like to make a 
few remarks. It may be that “the grass is always greener” applies 
to my joining in the comment about the ICC, but it does appear from 
these other agencies, when you see how matter of factly each year 
they change the chairman, without any apparent specul: ation and con- 
troversy, and so forth, that their system 1s an admirable one. 

Of course, possibly they would be the best to indicate that to your 
committee. 

However, I would also like to suggest that the chairman’s term 
be for a year, and I assume that the ICC Chairman is selected by the 
Commission ; but I would like to point out another point to the C hair- 
man and this committee—and I believe I am correct in this—that 
they seem to ignore party lines in the choice of chairmen; that is, in 
the rotation. I mean whether the Administration is Republican or 
Democratic, each member of each party has a turn, and I think that 
is well. 

I would like to indicate to the committee that the role that the 
chairman plays and the effort that is required of him is distinctly 
different and much greater than any other member. 
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While I did not have the pleasure of being Chairman, I was Vicg 
Chairman for 2 years of the Civil Aeronautics Board and in that 
capacity acted as Chairman for several months. I was appalled and J 
was just amazed at the difference between sitting on your office ag q 
member of this agency, which I had done for 4 years, and sitting as 
Chairman—and of course I mean figuratively—we didn’t change of. 
fices, but the role of Chairman I think I can best illustrate by an 
American expression that is popular at this time. 

You know, when the earthmen show up, someone says, “Take me to 
your leader.” ‘That is a great Americanism, and if people from out 
of town are going to go to one of these commissions they want to 
go to the leader. And with the calls on the chairman of one of these 
agencies, I would say that the workload during the day—and this 
might sound exaggerated—I think would be 10 times the workload of 
the members. 

I am speaking now of people visiting town, of people making 
inquiries, of people addressing communications, and I think for that 
reason any commissioner would be proud of his job and would ap- 
preciate the opportunity to share in this difference in the workload, 

I would strongly urge that your committee give consideration to 
such a provision of legislation. Whether or not it is in H.R. 4800 
or taken up straightly, of course, is your province, but I urge strongly 
your favorable consideration of such a step. 

The Cuarrman. Mr. Curry. 

Mr. Curry. Mr. Chairman, the Association of Interstate Commerce 
Commission Practitioners has taken the position, and they urged in- 
creases of salaries of the ICC Commissioners at the time when their 
salaries were increased to $20,000, they urged that they be $22,500, 
on the theory that that was comparable with Federal judges of the 
district courts; and, as I said the other day, in expressing my own 
opinion, I think that that would go a long way to help with the 
agencies. 

As to the Chairman, the Association of Practitioners some years 
ago—when one of the early recommendations of the Hoover commit- 
tee was to the effect—that the Chairman should be appointed by the 
President, opposed that very vigorously and we think we had some- 
thing to do with defeating that proposal. 

One difficulty we felt was that if the President appointed the Chair- 
man, the Chairman would have too much influence with the rest of 
the Commission and that that would bring the Executive a little too 
fully into the Commission work. Aside from that, of course if the 
Chairman is a permanent chairman, he gradually assumes, or at least 
there attaches to him, more and more power, i it tends to make the 
others a little jealous and less apt to work in cooperation. 

At the Interstate Commerce Commission for years and years they 
have had this rotation method. It has worked out very well. It dis- 
tributes the load. Each man having been chairman, or most all of 
them having been chairman, know what it is to be chairman. They 
have the glory of that. position for a year and also all the troubles that 
go with it, and the Chairman is sympathetic then with those who do 
the other work, and vice versa. So I think that the arrangement that 
the Interstate Commerce Commission has is a most excellent one and 
should be continued. 


| 
| 
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The Cuairman. Mr. Tipton. _ 

Mr. Tirron. Two points, and I will be very brief about them. ' 

It seems to me that the committee’s recommendation No. 1, desig- 
nation of agency chairman, is a good one. - 

The committee’s recommendation, of course, is that the Commission 
itself pick the Chairman. The committee does not prescribe a rotation 

stem, but I gather it is anticipated that such a system would be used 
in choosing the chairman. 

It seems to me that is a very good one for what te me seems to be 
an outstanding reason, and that is this: As Colonel Adams has pointed 
out, the Chairman of the Commission is a focal point for visitors. They 
carry a much heavier load than the other commissioners. As a mat- 
ter of fact, either by practice or choice or otherwise, the chairman of 
these agencies seem to do the most work with Congress on appropri- 
ations and on legislative policies, so that the burden is a heavy one. 

It should be passed around from year to year so that one Commis- 
sioner is not required to carry that burden and thus be denied the very 
valuable time and quiet effort on cases and policies that come before 
the Commission. ; 

One man, if left as Chairman for a long period of years, is denied 
that privilege and he should not be denied that privilege, so it seems 
clear to me that the Commission should designate its own Chairman 
and should rotate it once a year. 

The second point that was raised by the Chairman of the Commit- 
tee is the functions of the Chairman, and we had a great discussion 
here some years ago about the turning over a good bit of administra- 
tive responsibility to the Chairman of the Commission as distinguished 
from the entire Board or Commission, and it was finally determined, 
I believe on the basis of an Executive order, that a certain independent 
administrative power over personnel, and organization, and the like 
should be given to the chairman. There was a lot of question as to 
whether that was workable and right. 

It applies in the case of the Civil Aeronautics Board, and while 
necessarily that is an internal matter with the Board, and I wouldn’t 
know much about it, it seems to have worked all right, and probably 
is a useful thing, to have the day-in and day-out administrative prob- 
lems to the extent that they must be passed upon by any member of the 
Board to focus in one member, the Chairman, in order that you have a 
consistency of policy and those problems are dealt with. 

On those two points I have those two views. 

The Cuarrman. Mr. May. 

Mr. May. Mr. Chairman, I don’t know that I have any particular 

ition to take on this problem of rotating Chairmanships in the 
ommission or the agencies, but I might point out that the Federal 
Power Commission, before which I principally practice, is governed 
by the Reorganization Act under which the President designates the 
Chairman, and the Commission itself selects a Vice Chairman. 

As I understand the Reorganization Act that was behind it, it was 
the intention of Congress to place more of the administrative burden 
on one particular member of the Commission, perhaps so that the 
others could have a lesser burden and could concentrate on the cases. 
I haven’t seen, myself, in my practice any adverse effects. 

The Federal Power Commission in many major cases almost has 
the division that the Supreme Court of the United States has. Most 
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of their major cases are decided by a split decision, which indicates q 
great deal of individuality and no particular dominance that I haye 
been able to detect by any one member of the Commission. 

I think from my observation the practice of the President designat. 
ing the Chairman has not had any adverse effects, and it would 
furthermore, as to that agency at least, require some modification of 
the Reorganization Act. Of course, Congress has the right to change 
its mind, but it is governed by that Reorganization Act. 

The Cuatrman. Mr. Marks. 

Mr. Marks. Mr. Chairman, I would like to speak to a related matter 
in topic III, which refers to the present strengths and weaknesses of 
the commission, their immediate stafls, and agency stafl's, and the 
division of responsibilities. 

. Speaking about the Federal Communications Commission, you 
will note that the fundamental act was written in 1934, and it goes 
without saying that the role of communications in the American 
industry was somewhat less than it is today. Yet fundamentally 
there have been no basic changes in the organization of the Commis. 
sion or the pattern which it follows in regulating its internal affairs, 

You have your seven Commissioners who presumably are to deter- 
mine policy, but by virtue of the large increase in their business, they 
have become not only a body to direct policy, but they have become 
an operating supervisor of the day-to-day business. 

The average Commission meeting, I am told, relates to probably 
60 or 70 items a week. If you analyze those items, you will find that 
at least 90 percent are what I regard as routine in nature—whether 
an application should be granted for an increase in power of a radio 
station from 500 watts to a thousand watts, whether a station should 
be transferred from Mr. A to Mr. B, or whether a location of a trans- 
mitter should be moved from one point to another. 

On these matters, the staff reports to the Commission. The reports 
are somewhat large. They are voluminous. It is almost an impossi- 
bility for a Commissioner to wade through them, and so as a result 
the Commission becomes a rubber stamp in many cases in these rou- 
tine cases. They have to go along with the recommendation of the 
staff. They are not able to make any independent determination, 
and these cases are not controverted. 

Because they spend 90 percent of their time reading these reports 
and reviewing these routine matters, relatively small portions of the 
day are left available for the broad policy matters which I believe 
Congress wanted the Commission to determine—the technological 
developments in the industry, the basic changes that were being 
caused by a different relationship than that which had previously 
existed. 

My suggestion is this: There should be delegated to bureau heads 
a larger volume of work so that the Commission would have available 
to it only those broad policy matters which require determination 
on a basic philosophy of regulation. 

In fact, | would recommend, and this is a personal recommendation, 
and I do not speak for our association, that the Communications Act 
be changed so that there would be appointed an administrator by the 
President of the United States, caine to the confirmation of the 
Senate, and this administrator would have the jurisdiction over all 
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noncontroverted cases. He would handle the day-to-day work with 
which the Commission now spends 90 percent of its time. 

Instead of meeting 1 day a week, which is the present practice of 
the Commission on these matters, the administrator could daily act 
upon these applications and reports. Instead of mimeographing and 
distributing many, many copies and accumulating an agenda, the re- 

rts would go to an administrator on a daily basis. He could grant 
them or he could designate them for hearing. 

If the administrator granted the application, any interested party 
could appeal to the Commission. If the administrator designated an 
application for a hearing, the injured party could ask for a review 
by the full Commission. 

If this basic pattern were followed, you would transform the agency 
into an appellate body and a policy-determining body. Its jurisdiec- 
tion would lie in deciding appeals from examiners, appeals from the 
actions of the administrator, and in determining the broad philosophic 
concepts in rulemaking proceedings, which I believe this industry and 
every other regulated industry needs so badly. 

I do not know the practice in other agencies, but I do know from 
accumulated experience that the workload of the FCC has become so 
great that the Commissioners devote substantially all of their time 
on the relatively unimportant matters with very little time corre- 
spondingly for the major philosophic matters. 

That [ throw out as one of the major problems that this committee 
should examine in determining the issues and weaknesses of our 
present system. 

The CuHairman. Mr. vom Baur. 

Mr. vom Baur. Mr. Chairman, I would like to second I think in 
general what has just been stated and to add this further point: 
that I think there is a very strong administrative or business side to 
every tribunal and to every administrative agency, and I do not believe 
the present system adequately recognizes the business or administra- 
tive side and the need for treating it on a businesslike basis. 

The biography of Chief Justice Hughes by Merlo Pusey, I think, 
points out the constructive steps which Chief Justice Hughes was 
able to take in the Supreme Court of the United States by virtue of 
his administrative ability as well as by his legal ability. And in 
addition, the writings of Chief Justice Vanderbilt, relating to judicial 
report, all emphasize strongly the great need for recognizing the 
administrative or business side of judicial affairs. 

The same is true I think of the regulatory agencies, and I would 
like to make the suggestion with regard to the appointment of the 
Chairman. I have no method to suggest, but I do believe that the 
chairmen of the agencies should be chosen for their administrative 
ability and their ability to serve as perhaps the spearheads or the 
focal point of the agencies. 

Some people have greater talents for administration than others. 
Some are better spokesmen before congressional committees perhaps 
than others, and I know from my own experience in the Department of 
Defense, at least. with some of the tribunals we have, that whether a 
person has administrative ability in the post of being the chairman 
of a particular tribunal has made an enormous difference as to whether 
the tribunal has kept up with its business side and has disposed of its 
business as adequately and expeditiously as possible. 





696 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


In short, I do feel there is a strong business or administrative sidg 
which should be recognized and dealt with on an orderly basis 

The Cuarrman. Mr. Beelar. 

Mr. Bretar. Mr. Chairman, I have a few observations that might 
be productive and a few recommendations. 

The Cuatrman. Allright, Mr. Beelar. 

Mr. Brexar. I think that we must recognize that there are wide. 
spread apprehensions and criticisms of the so-called administratiyg 
process, but in our criticisms or objections to this I think we must 
distinguish between our effort toward improvements or objections to 
existing orginizational environment from the very importance of these 
various tasks. 

These tasks must be done, and we have involved in these little 
Government organizations some very basic principles, which involve 
the division of functions between these agencies and Congress, and 
the division between the agencies and courts, so I think when we are 
reexamining, as this committee is, the basic objectives of these organi- 
zations in terms of their results, it would be well to key into some 
very basic principles. 

I think what our objective is in these various programs is to achieve 
the maximum efficiencies, effectiveness, and fairness, and I think we 
need a lot more facts than we have to make a good informed judgment 
on these objectives. : 

First, I think one of the criticisms is the delay and expense of these 
proceedings. I think this is something that there is much complaint 
about. These proceedings take too long and they are too expensive, 

I believe, and I am optimistic, that we can attack this problem and 
create some substantial improvements within the existing organi- 
zational environment. 

The Cuarrman. If you will permit a question at this point, ora 
suggestion to see what you think about it, I believe in our recommen- 
dations in our committee report, and I am not sure whether it is in the 
bill or not, we suggest that the decision be announced at that time it is 
made, and therefore everybody knows what the decision is from that 
time on. 

In some of these agencies the decision is made and then it takes, 
as was stated here yesterday, in some of them a year and a half before 
the final opinion is filed and it is finally acted upon. 

What would you think about that ? 

Mr. Beexar. I certainly would be in favor of that. 

I think the decision should be physically in existence at the time the 
agency says, “We make this decision.” I think there are other 
improvements that involve a division of functions between the agency 
and the examiner. 

I would also like to say that in the agency proceedings, we have 
here and there a problem of prejudgment. This is particularly true 
where the agency is imposing a sanction and issuing a complaint or 
something, and there the agency is like a grand jury. It makes the 
indictment and subsequently decides the case. 

I believe we can avoid prejudgment in agency cases by some dele- 
gation to responsible staff people to issue the proceeding. 

I think we also have cases where the agency is a Judge in its own 
ease, and I think this objection can be overcome, providing we recog- 
nize that we should avoid this tendency. 
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We also have criticism about the tendency for an agency to be iden- 
tified with the industry. I think this is certainly something we should 
be concerned about. 

You will find that this is particularly true in the utility fields where, 
touse a nice word in the contrary sense, you have a tendency to develop 
a sweetheart situation with very few lovers’ quarrels. If there are 
any, they are maps within the family. 

I think in analyzing the activities of these agencies, we must at least 
take a look at the different categories of functions. These agencies 
have very important administrative functions. They have lots of 

ple. It is big government business. Yet when you have a multi- 
frad agency you have a government by committee, and I think this 
js one of the deficiencies of the existing structure. 

It might help if you gave the administrative job to a subemployee, 
a manger of some kind, but since he would not be the boss, I don’t 
think it would be effective. I think you have to associate responsi- 
bility with authority, and my own feeling is, I think you could have 
in the existing agency structure a headman, a leader, a chairman, 
call him what you will, who would be responsible and have the re- 
sponsibility for the administrative job—these organization, employee, 
purchase, budget matters, and that sort of thing. 

We also have very important legislative activities that are per- 
formed by these agencies. Congress cannot enact the laws that are 
needed and these laws are important. 

For example, in radio they determine the efficient utilization of 
the radio spectrum. You have to have good regulation in order to 
make use of this valuable resource. 

In my judgment the most important contribution of these agencies 
isin the policy formulation function, and I think this, unfortunately, 
is the area of responsibility which is most neglected due to workload 
in case matters and administrative matters. 

Mr. Sprincer. Mr. Beelar, might I interrupt for just a question 
there. 

Do you think the personal staffs of the individual Commissioners 
are large enough to advise them of these things which you are talking 
about here ? 

I am thinking in terms of this: As I understand, most of this 
information is supplied by the staff, someone that can dissent, and 
who is serving up the canned opinion. 

In other words, is he getting actually the reliable information that 
he ought to have put in front of him so he has a pretty fair picture 
of the thing in a short time? 

Mr. Brexar. Basically, I haven’t heard anything about the number 
of employees of the Commissioner’s personal office not being adequate. 
I do know that their workload is tremendous if they meet everything. 

Mr. Sprincer. Are you talking about the personal staff or the 
Commission ¢ 

om Brexar. I am talking about the Commissioner and his personal 
staff. 

I think at FCC they have four members in the Commissioner’s office. 

Mr. Springer. That is all. 

Mr. Bretar. I would think that is adequate. 

I do think in the legislative activity you have a clear need for a 
multiheaded agency. It gives you a variety of experience and back- 

452535945 
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ground. I think this isa very good thing, to have a multihead agency 
for legislative activities. 

We also hear very much about the problem of expertise. 

To me this is a nice term, but it is just a label. I don’t know wha 
it means. 

I think you have to say expertise in what? 

In technical matters, in policy matters, in rulemaking, I think yoy 
need the expert and you need to handle these matters on an expert 
basis, but I don’t think it follows from that that they are necessarily 
experts in how to manage case decisions efficiently. 

We also hear a great deal about don’t judicialize the administratiyg 
process, “Well, that is bad.” 

Well, I would say we ought. to give some consideration to congres. 
sionalizing the agency lawmaking process. I think the agencieg 
activity in writing these laws should be brought out into the public, 
They should provide opportunity for active participation in the 
formulation of the proposals, not after they are already approved, 

Mr. Sprincer. You mean something in the nature of sort of a public 
hearing on this? 

Mr. Bre.ar. Not hearing; conferences. 

I would say that the agency people, if any proposal reaches 4 
division stage it should be calendared so the people could know that 
this proposal is under consideration. I would say that the bureay 
chief or a board of bureau chiefs should be given authority to publish 
the proposal in the Federal Register. It should not go to the Commis. 
sion and be fought out behind closed doors and be adopted before it is 
ever made known to the public. 

Mr. Sprrincer. You are talking about rulemaking only now? 

Mr. Bretar. Yes. Rulemaking activities; it is very important 
legislative activity of these agencies and here is where I think the 
agencies can actually contribute greater to the public interest in the 
enlightenment of their rules. 

Turning to judicial activity, and I exclude for the moment rate- 
making, as to which I am not optimistic about the effectiveness of a 
judicial proceeding in certain types of ratemaking cases, I think that 
we are going to have trial decisions before examiners and I think 
we have to give whoever tries these cases authority to conduct the 
hearings. 

We have to avoid these interlocutory appeals, time-consuming 
interlocutory appeals, give the examiner a chance to make an error, 
and if he makes an error, reverse him. But at least he should have 
full control to exclude evidence, to insist on preconference arrange- 
ments, stipulations, and to actually conduct that hearing with the 
full authority that he is going to render a decision and that he is 
going to exclude evidence that he will not consider in his decision. 

I think we have to reexamine this split level trial decision 
arrangement we have now, whereby it takes about as long to geta 
review on a bill of exceptions as it does to conduct the whole trial. 

I think if you examine the time and the quality that is involved in 
that review stage, you have to ask yourself is it worth this much 
time, this much cost, this much man-hours. 

In my judgment, I don’t believe it is. 
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This involves an analysis of the functions of the review staff and 
of the Commission on review. 

Mr. Lisuman. Mr. Beelar, could I ask a question ? 

We had testimony from the SEC to the effect that when a hearing 
examiner made an adverse ruling on evidence, the hearing would 
adjourn and go upstairs to the Commission’s office and they would 
wait around while the Commission interrupted its regular business 
to pass on the admissibility of evidence, and sometimes of course the 
Commissioners would not know what it was all about. 

Is that a practice that is common in these types of hearings ? 

Mr. Beexar. I don’t believe it is. I think it is worse. I think 
you have pleadings. You go into a session of pleadings and take a 
matter up that is interlocutory in nature. It doesn’t dispose of the 
case, but you get into a pleading battle and all this has to be reviewed 
by a review staff and by the Commissioner’s personal staff and then 
by the Commission before you go on with the hearing. 

I don’t think what you tell me is common. I have heard, not 
recently, of the hearings in the field being recessed while the examiner 
made a long-distance call to an agency for a ruling. 

Mr. LisumMan. Some of the practitioners before the SEC objected 
that they weren’t allowed to go in the presence of the Commission 
while the examiner was presenting whatever point of evidence was 
involved. 

Mr. Beexar. This is the point I am trying to make: that the only 
person that can conduct a trial is the person who is going to conduct 
it, He should have full authority to conduct that trial. Review 
him on the fact if you will, review him on the law, review him on the 
policy, but give authority to at least complete a trial decision. 

I have certain recommendations. One is, I think we need to have 
an administrator in these agencies that is in charge of the administra- 
tive activity and I think we need to look at the improvements and the 
legislative process, and I would say that we should do certain things. 

One is that the agencies should provide for the conference type 
proceedings, for participation at the time the proposals reach a point 
where they are proposals, and I would say at the division level. 

I think someone below the agency members should have the author- 
ity to publish proposals in the Federal Register, because they would 
be proposals and they would not be prejudged, because people who 
see these things in the Federal Register are put in the position of 
having to convince the staff and the agency that they do or are getting 
the staff people to go to the Commission and say, look, Mr Commis- 
sioners, we gave you this and sold you this bill of goods a few months 
ago, but. we were in error. 

In other words, the citizen is put in a rehearing position on ruling. 

I would suggest that there should be a board of people in an agency 
which could have authority to publish notices in the Federal Register 
of proposals and I would also think it would be advisable, to the 
extent practical, that the consideration of legislative proposals at the 
agency level should be in public session, not in private session. 

Then in the judicial side of the case, I think one of the most impor- 
tant things that could be done would be to have the agencies list in 
their rules what are the causes, policies, of cases before this agency, 
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and I think this would help people out of Washington to understand 
what the cause of action is before this agency. 

I would say if you have these causes of actions, simplify your plead. 
ing and formulation of issues, give the trial examiner authority to 
actually conduct the trial in the manner of a referee or a distriet 
judge, then you confine the review to exceptions. 

People have exceptions, pass on the exceptions, and get rid of the 
case on the exceptions; not do a complete de novo rewrite job in all 
these cases. 

I deny the fact that decisions in particular cases hamstring agency 
policy. I think the policy level has to be the top authority in the 
agency. Particular cases can only be precedent, and largely in the 
agencies that I know of they really have little precedent value. 

I believe that consideration of some of these principles would be 
effective in improving the organization environment and the efficiency 
of agency operations without impairing very important functions, 

The Cuarrman. Thank you, Mr. Beelar. 

Mr. Johnson, I think has a comment. 

Mr. Jounson. Yes, Mr. Chairman. 

I would like to speak very briefly on two subjects. 

First of all, with respect to the chairmanship of an agency, I believe 
that the ICC system has worked out very effectively, and I would 
like to stress one point that perhaps has not been made in that con- 
nection. I think there is a great educational value in having each 
commissioner assume the responsibilities of the chairmanship. It 
brings the commissioner in contact with all phases of the agency's 
operations, and it makes them cognizant of the very great importance 
of expedition. 

That really brings me to the second subject that I would like to 
mention. 

I certainly agree that perhaps the greatest weakness in the adminis- 
trative system that we have in the ICC and other agencies is the factor 
of delay; the inability to get decisions made that involve business 
investment can be very costly. The inability to secure redress from 
rates, let’s say, that are excessive is a very serious thing to many 
business concerns, large and small. 

I was very much interested the other day in finding that the Inter- 
state Commerce Commission is considering the possibility of deregula- 
tion as a solution to the overload factor which it has. ‘That is a very 
refreshing approach to me. 

There is a tendency with an act as old as the Interstate Commerce 
Act that started in 1887 to simply continue administering more and 
more regulations, and a ae scrutiny of the extent to which the 
law as it now stands really serves the public interest in an important 
way is valuable. 

think the Commission should be encouraged in continuing that 
study which Commissioner Freas said was well underway and he 
hoped they would report to Congress pretty soon, so deregulation 
— be an area of relief in the field of delay. 

think quite a bit can be done in the way of internal procedure 


which will improve the situation, perhaps a greater delegation of the 
decision-making process. 


esata TTC OO 





I thi 
rather t 
Staff 
commis: 
in the I 
I certa 
inst 
sioners 
avi 
- y tl 
the rec 
be able 
with re: 
Mr. | 
uesti0ol 
@ WO! 
Mr. - 
Mr. 
Mr. . 
structi\ 
ing in s 
Mr. 
this co 
relieve 
Mr. 
area of 
Mr. | 
tion w! 
it not ? 
in the | 
Mr. 
those s 
Mr. | 
The 


The 

Mr. 
Mr. Li 
are hat 
The 
put in 
matter 
honest 
we mu 
bers a1 
yet ha 
don’t | 
t! 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 701 


I think many decisions could be handled by one commissioner 
rather than three commissioners. I think something can be done there. 
Staff adequacy is always a problem. As far as the individual 
commissioners are concerned, each of them have two to four examiners 
in the ICC, and I think their immediate staffs are probably adequate. 
I certainly wouldn’t take any action in the way of a prohibition 
against ex parte communications which would prevent the commis- 
sioners from consulting their staffs. I think that would greatly 
avate the delay problem. 

y that I don’t mean to infer that cases should not be decided on 
the record, but I do think it is very helpful to the commissioners to 
be able to consult their own examiners on their own immediate staff 
with respect to an analysis of that record. 

Mr. Sprincer. Mr. Johnson, a moment ago you mentioned this 

uestion of possibly a survey study being made of abandoning some of 
the work. Did you hear Mr. Arpaia’s testimony the other day. 

Mr. Jounson. I certainly did. 

Mr. Sprincer. Did you feel that that was constructive? 

Mr. Jounson. Yes; I think his general approach was very con- 
structive and you will recall that Commissioner Freas, while not deal- 
ing in specifics, said that the Commission itself is making a study. 

r. Sprincer. Do you believe that the abandonment of some of 
this coverage which the Interstate Commerce Commission has would 
relieve substantially a portion of the Commission’s workload? 

Mr Jounson. Of course that would all depend on the ultimate” 
area of deregulation, but I think that it would help. 

Mr. Sprincer. Of course, if we took away all the securities regula- 
tion which they are now having, that would be one certainly, would 
it not? And consolidation of those lines of less than $5 million gross 
in the last 3 years would be another one, would it not? 

Mr. Jounson. That certainly would, and you get a multitude of 
those small transactions. 

Mr. Sprincer. That is all, Mr. Chairman. 

The Cuamman. Have you concluded, Mr. Johnson? 

Mr. Jounson. Yes; thank you. 

The CuHarrman. Mr. Zwerdling. 

Mr. Zwerviine. I would like to just briefly pick up a comment 
Mr. Lishman made about the manner in which interlocutory appeals 
are handled at the SEC from evidentiary rulings made by examiners. 

The point that I want to make is that wherever the Commission is 
put in the position of having brought for its decision an interlocutory 
matter at a stage of the proceeding when the Commission members 
honestly have not had a chance to really understand what it is about, 
we must realize and be perfectly practical that the Commission mem- 
bers are not going to decide such a problem themselves. They haven’t 
yet had an opportunity to get really acquainted with the case. They 
don’t have time to pick up the issue and decide it themselves. 

In that situation, the result is simply that the staff makes the deci- 
sion and the staff drafts an order which the Commission signs, but 
basically it is a staff decision, and it is a staff decision in an area where 
the private parties have not had a chance to know what is involved, 
and to take positions, and so forth. 
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One type of situation which we had at the Federal Power Com. 
mission up until a couple of years ago—it has improved since then— 
goes to the matter of such things as a notice of hearing which gets 
a case up for hearing. 

It was not uncommon up until 2 or 3 years ago for a notice of 
hearing to be issued by the Federal Power Commission in a contested 
case, a major case, and the notice of hearing would run somethin 
like this: It would say the hearing will commence on such-and-such 
day. Applicant will go forward and present his case in chief. This 
will then be followed by cross-examination to the extent which the 
parties are able to go forward. 

The case will then be recessed subject to being rescheduled by 
further order of the Commission. 

It is quite obvious that the members of the Commission did not 
personally get into this matter and decide that this is something 
that should be done and so on. The staff, for reasons of its own, 
wanted to keep control and not be put in the position of being com. 
pelled to go forward with cross-examination before they felt they 
were fully ready and so on. 

Where that sort of thing occurs, the net result is that the staff, 
because of personal problems of its own and personal objectives, is 
able to control the proceeding. 

The basic point I want to make is that we should render unto Caesar 
the things which are Caesar’s. There are tremendously important 
staff functions which the staff should conduct and is competent to 
conduct. Those are the things the staff should handle. 

There are other matters which the trial judge or the hearing exam- 
iner should control and those things should be handled by him. If 
that system is followed, it seems to me we would avoid some of the 
difficulties. 

The Carman, Mr. Feldman. 

Mr. Fretpman. I think this question of contacts between the Com- 
mission and the staff is really a very important one in this whole 
question, and while we got into it somewhat, I think yesterday, in 
the area of ex parte contacts, I think it is a different kind of ex parte 
contact from what most of us meant yesterday. 

I think one of the really significant contributions of the Adminis- 
trative Procedure Act through the development of the administrative 

rocess was its codification of the principle of internal separation of 
unctions. 

Section 5(c) of the act was designed to minimize the potential of 
unfairness which is naturally thought to reside in the combination 
of prosecutive and adjudicatory functions in a single agency, while 
at the same time it tried to maintain a maximum of agency freedom 
for the effective performance of the agency’s delegated tasks. 

To this end, section 5(c), among other things, set limits on the 
extent of contacts with the deciding officers or your hearing examiners 
on questions of fact arising in the course of these adjudicatory proceed- 
ings. It did not impose the same disability, as it were, on the members 
of the agency itself. 

As we all know, the ABA has recommended legislation amending 
the Administrative Procedure Act, which Senator Ervin has intro- 
duced I believe as S. 1070. 
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In that bill there is a section 1005(c) which seeks to extend this 
prohibition even to issues of law as well as fact and to apply this 
separation of functions concept to agency members as well as to 
hearing examiners. 

We in the Association of the Bar of the City of New York feel that 
that perhaps goes a little too far and that there should not be that kind 
of blanket prohibition on discussion of questions of law between agency 
members and their own personal staffs, for instance, or as between 
themselves, for that matter, because judges obviously do among them- 
selves discuss these matters of law. 

However, we think that there should be a distinct prohibition on 
discussion between agency members and the members of the staff who 
are involved in the prosecutory function in the same or any 
concurrently factual related proceeding. 

We think that until you do limit that kind of contact, the kind that 
Mr. Zwerdling was talking about, where the ruling is made by the 
Commission on the basis of the General Counsel coming in and saying, 
“The trial examiner has done thus and so and we think he is wrong. 
He is limiting our ability to present the case as we want him to and 
we think thus and so and, therefore, you ought to issue an order,” 
that just frustrates the basic concept of fairness and confidence in 
these agency decisions. 

However, there is another question on this function of the admin- 
istrative agency which concerns me personally at least that I would 
like to throw out, and I think in a sense it could almost have been a 
fifth topic for consideration, and that is that I don’t have any objec- 
tion to the judicialization of the administrative process, and I agree 
with Mr. Beelar and Mr. vom Baur’s position concerning that part 
of the administrative process which is really in the nature of judicial 
action. And also, Mr. Beelar’s suggestion about congressionalization 
of that part of its function which is legislative in nature. But there 
isa third area of activity in the administrative process which I am 
not sure is either adjudication or rulemaking, although it would 
clearly fall within the adversary proceeding concept of the adminis- 
trative process. 

That is this whole problem of licensing where the agency gives out 
extremely valuable franchises, and these franchises are given out on 
very vague standards—public convenience and necessity. There are no 
really objective differences. 

Very often between two applicants for a license sometimes the dif- 
ferences really are in the personality of the applicants more than any- 
thing else. 

We have all seen the situation where two applicants will fight like 
the dickens for a franchise or a license of some sort, and then within 
30 days or a short period of it being granted, the successful applicant 
will sell the license to the unsuccessful applicant for a very substan- 
tial fee and the Commission then is perfectly willing to approve the 
unsuccessful applicant. 

They have no objection to him under those circumstances, since 
he has bought off the successful applicant, and I use the term “bought 
off” advisedly. He obviously wasn’t so incompetent or obnoxious 
as a possible operator of a radio station or a television station that, 
if you will, they wouldn’t approve the transfer. But yet, somehow 
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or other, there was some vague disqualification at the time he initially 
applied. 

Yr think it is because of this area of activity in the administratiye 
process, if you will, more than anything else perhaps, that the public 
has lost some confidence in the objectiveness and the fairness of admip. 
istrative agencies. 

I raise a very basic question as to whether this licensing function 
belongs in the same area or in the same agency or within the broad 
definitions of rulemaking and adjudication or adversary proceedings, 
if you will, because I think that this licensing problem is one which 
requires the development, if at all possible, of some reasonably objec. 
tive criteria or announced standards by which people know that the 
judge, if you will, or the head of the administrative agency, or the 
agency, are not unfair in his ratemaking, they are not unfair 
in their general rulemaking, they are not unfair in their dis. 
position of violations, just because there is no way they can clearly 
justify the award of a license. 

I would like to hear at some point some discussion or consideration 
of the question of whether licensing belongs in the administrative 
process. 

Mr. Sprincer. What criteria would you set up? 

Mr. Fevpman. I don’t know what criteria you would set up. That 
is really not my job. 

Let me say this: If there are no criteria that can be set up, then 
don’t make this process subject to the administrative process. Don't 
destroy public faith and confidence in the legitimate areas of adjudi- 
cation and rulemaking by virtue of assigning this function. 

I have heard a former Attorney General, for instance, suggest that 
maybe you ought to have an auction. 

These are valuable Government franchises and maybe you ought to 
have an auction. 

Mr. Brownell very seriously suggested to our Committee of the Bar 
of the City of New York that the Government should auction off a 
radio station license; first establish that the people have a reasonable 
basis for operating a station and then auction it off as between your 
competent people. 

I don’t know that I would approve of that idea, but I don’t know 
that it is any worse in some ways than the way it is being done now. 

My only point is that you separate that award of a franchise from 
the agency which regulates the industry. 

The Cuatrman. Mr. White. 

Mr. Wuire. Going back to some of the earlier remarks, I think it 
would be helpful if the determination made by the hearing examiner 
was final. 

As proposed here, it would do away with what happens at the Secu- 
rities and Exchange Commission, where a hearing examiner doesn’t 
make a decision. He just drops everything and they go upstairs 
Then the Commission makes a determination and they go back 
downstairs. 

If the hearing examiner could come as a commissioner on the Court 
of Claims to make a final determination, then you could take excep- 
tions to it before the Commission, which would streamline the process 
and prevent delay. 
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On the earlier subject of rotating chairman, I might point out 
that in selecting chairmen out of five or seven men, you are always 

ing to have one who is the leader or stronger administratively, and 

ou have to take into consideration either the fact of sickness or ill 
health in some of these commissions where they don’t participate 
much at all. 
I feel also that there has been testimony here that when the Securi- 
ties and Exchange Commission used to pick their own Chairman 
among themselves, they always called the White House to find out 
who the President wanted to be Chairman. 
I have talked to former Commissioners under the Truman Admin- 
istration and they called up and found out who was going to be the 
one, so I think that my suggestion, and I am not speaking for the 
association that I represent, would be that you have the Commissioners 
select the Chairman among themselves, but make that selection annu- 
ally. They can put the same man back in, but they would make the 
determination. 
The CuarrmMan. Gentlemen, we are going to have to answer the 
rollcall and we have an important bill over there under the 5-minute 
rule that is at the amendment stage, and consequently, we are going 
to have to meet that responsibility ourselves. 
I do want those of you who have not had an opportunity, and others, 
if you will, to continue this discussion and make this record for the 
committee. 
We are drawing to a close of this discussion, too. We do have 
one other subject which we have already gotten over into with this 
one rather substantially, which is perfectly all right, but in case I 
am not able to get back because of the business that requires time and 
attention on the floor, I do want to on behalf of the committee express 
our sincere appreciation to you gentlemen who are experienced and 
known as having expertise in this matter, which I believe is the word 
being used around here a great deal, for your willingness to come and 
help us to develop these facts and this record. 
We appreciate it a lot and we are striving to do what should be 
done toward the objectives set up; that is, to strengthen these agencies 
and do what should be done in an effort to assist them as they try to 
serve the public. That is the purpose of it. 
It is a highly sensitive field, as you know. It is a very difficult 
uestion to resolve. Therefore, we are seeking all the information 

m knowledgeable people, as you are, that we can possibly obtain, 
and your generosity and kindness in coming here and assisting us 
is greatly appreciated. And certainly I personally feel it is highly 
beneficial and-will be helpful to us. 

As soon as we have time to analyze the record that is made here 
during these 2 weeks and the schedule of the committee will permit, 
it is my intention to announce hearings on the bills pending before 
the committee on this subject. 

Naturally, those who would desire would be given an opportunity 
then to come and testify on specific legislation and we will seek of 
course all the guidance at that time, too. So if you will excuse us, 
Mr. Lishman will be here with you and other members of the staff, 
and if you will continue to frankly and freely give the benefit of your 
views on these matters, we would be grateful. 
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I assure you that the committee at all times is pleased to have the Wh 
views of anyone in connection with this highly important problem, | is hat 
Mr. Deale, I think you were seeking recognition. ofthe 
Mr. Deatre. Yes, Mr. Chairman. I would like to pick up a point It i 
that Mr. Feldman was making. That is in license cases involv repa 
competition of two or more applicants for a single franchise, the fore 
situation arises from time to time where competing applicants for I tl 
all practical purposes are equally qualified in terms of applicable distu1 
criteria and where the cognizant commission can find no meaningful which 
differences among them. time i 
Congress has always been concerned about giving away rights and Nov 
property of the Government and goodness knows the General Account- were | 


ing Office has indicated in its watchdog roles over various Government 
agencies, such as in the field of procurement contracts, that the Goy- that t 


ernment has deep misgivings about giving to private citizens any- relati 
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enterprise and business competition could be put to aul level 
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Mr. Lisuman. Mr. Hafler, may we hear from you? '  -regul; 
Mr. Harrer. Mr. Lishman, I would like to refer briefly to several total 
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, and they relate particularly to the Civil Aeronautics Board before proce 
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regulations which are issued by the Board to implement Board meml 
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neously with that decision or subsequent thereto, the Board issues a Mr. I 
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While I am not entirely conversant with the manner in which that 
is handled, I believe the regulations are basically the responsibility 
of the General Counsel’s Office within the Board. 

It is the standard practice, I understand, for these regulations to be 

repared and then to be given but cursory consideration by the Board 
fore they are issued. 

I think many of us who practice before the Board are occasionally 
disturbed by the appearance in the regulation of certain provisions 
which perhaps were not brought to the attention of the Board at the 
time it was rendering its decision. 

Now, this would be perfectly all right if the regulations themselves 
were given the same kind of treatment that the initial Board decision 
was given by the Board, but I believe the Chairman himself indicated 
that this was not true. The regulations are regarded as sort of a poor 
relative of the decision and consequently go out with a kind of de novo 
real consideration that they are required under the circumstances. 

In most situations, actually the regulations rather than the decision 
of the Board are the lifeblood of the particular decision. They are 
the means by which the particular decision is carried out. 

Mr. LisuMaAn. Mr. Haffer, may I interrupt to make sure I get your 
point ? . 

Do you mean that parties before the Board who are going to be 
affected by the regulations have no opportunity of knowing and 
introducing any evidence to affect the content of the regulation which 
is going to seriously affect them ? 

Mr. Harrer. Mr. Lishman, the regulations are customarily issued 
on a tentative basis subject to subsequent comment by parties in- 
volved so that parties do thereafter have an opportunity to object, 
but my point here is simply that the Board has already made a ten- 
tative determination with respect to the regulations and consequently, 
to be realistic about it, it 1s more difficult to upset tentative regula- 
tions than if there had not been any issued to begin with. 

The major point in this topic simply is this: that it is at a staff 
level that these regulations are written rather than at the Board level 
and I do not believe and I think that the Board would confirm that 
the regulations themselves are given the kind of full treatment that 
the original Board decision is given whereas, on the other hand, the 
regulations themselves might be a much more important part of that 
total regulatory process. 

Mr. Lisuman. How are these rulemaking or regulation making 
proceedings instituted ? 

Mr. Harrer. The regulations which I have in mind are those 
which follow the adjudicatory process. In other words, they follow 
a full hearing. 

Mr, Lisuman. I am not talking about the hearing but who insti- 
tutes them. Are they instituted by means of informal suggestions 
from members of the regulated industry, by formal petition of a 
member of the regulated industry or the public, or by action of the 
Board itself ? 


Mr. Harrer. They can be instituted in any one of those ways, 
Mr. Lishman. 


Mr, Lisuman. How are they customarily instituted ? 
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Mr. Harrer. I could not evaluate what the customary method 
would be. Quite frequently they will be instituted on the Board’s 
own motion. 

Mr. LisHman. Would not the manner in which they were 
instituted have a great deal of effect upon the contents of the ten- 
tative regulation? By informal suggestion would a member of the 
regulated industry have an opportunity to submit tentative regula- 
tions which the Board might then promulgate ? 

Mr. Harrer. That might be a way of doing it. 

Mr. Lisuman. Is that done now? 

Mr. Harrer. No, I do not believe so. That has a good deal of 
merit. That perhaps may be one method of handling the situation 
where the industry or other interested parties may have the oppor- 
tunity to suggest to the Board a proposed regulation carrying out 
what their ideas might be in connection with the particular matter, 
Beyond that, however, I have no recommendation on this particular 
point, personally or otherwise. 

I think that, basically, it is an internal administrative matter, 
I think that, if the Board assumes a tighter control over these 
regulations before they do go out, this will solve a major part of the 
problem. 

Another matter that I would like to just briefly refer to at this 
point is something that was discussed here yesterday, I believe by 
Mr. Pfeiffer, which was the Board writing and signing its own opin- 
ions rather than the opinion writing section doing so. 

I believe Chairman Durfee of the Board indicated that he was in 
favor of the Board members assuming responsibility for and signing 
opinions of the Board as well. I do not know whether his recom- 
mendations go as far as Mr. Pfeiffer’s. I assume that the opinion 
writing section could still write the opinions and yet the Board could 
assume responsibility for them and sign them, but I believe that Mr. 
Pfeiffer’s recommendation, if I am correct, was that the individual 
member have its own staff who would write the opinions. 

Mr. Pretrrer. That is right. 

Mr. Harrer. I am entirely in accord with that recommendation 
rather than to have some office of opinion writing write it as is now 
being done. 

There are a number of reasons why I think the Board’s responsi- 
bility for writing them would be preferable. I recognize the pyra- 
miding of staff that would be necessary in that situation. Obviously 
it is highly unlikely that it could be handled with the present staff, 
but I think it has its real virtues. 

In the first place, the opinion-writing section, I think, and I would 
believe that the opinion-writing section would itself agree with this 
analysis, are more concerned with sealing the door to any possible 
judicial reversal than they are with making a fair analysis of the 
record, 

I have had experiences with seeing that in various opinions. 

Consequently, the tendency is to make extreme findings of fact 
which can be supported by the record, it is true, but I think we are 
realistic enough to know that many records will support directly 
contrary findings of fact. There is a tendency for them to make 
extreme findings of fact and also for them to take extreme positions 
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with respect to the interpretation of the act under which they are 
operating merely for the purpose of insuring that they have a good, 
strong, sound, firm opinion which, when a court gets its hands on it, 
it will say, “These fellows really must have meant what they said and 
uite obviously the decision must be upheld.” 

Now occasionally you will find in a subsequent Board opinion the 
completely opposite statement of an interpretation of the act without 
any reference to the previous decision in which they reverse them- 
selves sub silentio. You say, “This has not embarrassed the admin- 
istrative agency in the past. Why should we be concerned about it ?” 

I think that the parties before an administrative agency are entitled 
to a fair evaluation of the evidence without a complete attempt to 
close the door upon a judicial reversal. 

I think you would get more fairminded, reasonable opinions if they 
were written by staff and this is one reason why I think that this would 
be preferable. 

The other reason and perhaps the more compelling reason is that I 
think it is well recognized that when you do have an opinion-writing 
section writing ao you find them subject to all kinds of ex parte 

ressures and influences, not from outside but from within the agency 
itself. You have people from the various divisions, sections, tech- 
nical and otherwise, beating a path to the opinion-writing section, and 
I think I can say accurately that perhaps the side door may be more 
used in the opinion-writing section than perhaps any other door. 
This is not to say that the positions that are being taken by these 
individuals are not accurate but you will find as a necessary result that 
frequently the opinions come out with built-in gimmicks, points of 
view, expressions which the Board itself may not even have considered. 

We can say, “Well, the Board will review this opinion of its opinion- 
writing section before it is issued.” 

That is true, but again here it can afford to give only perfunctory 
consideration to an opinion which has been prepared outside of its 
own staff. 

I think if you had more direct primary responsibility by the indi- 
vidual Board staff in the original preparation of the opinion, you 
would have more responsible opinions. 

Mr. Lisuoman. Thank you, Mr. Haffer. 

Colonel Adams? 

Colonel Apams. I appreciate that I have spoken, Mr. Lishman, but in 
the sense that this is a panel, I would like to comment on Mr. Feldman’s 
point. That was that it is gratifying to me as a former Commissioner 
to have an admission that there can be cases that cannot be solved, 
that are very difficult, and he posed one where the applicants ostensi- 
bly were equal in their ability and so forth, and I can say that that 
occurs many times in the applications before the CAB. 

We have cases where the companies that are applicants already are 
certificated by the agency and have permanent certificates. 

The question of their fitness, willingness, and ability is already of 
record. They are going to use the same type airplanes and route 
and they are going to fly the same schedules, so that there are cases 
like that that cannot be decided and I think it is a credit to the 
agencies that they come up with a decision. 

I don’t think I will classify the method that is used in those cases 
because that is a trade secret, but I do not think Mr. Chairman, 
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seriously, for the record, that the inference follows that is drawn 
by Mr. Feldman that, because one of these applicants was chosen, as 
he put it, the country should lose faith in the agency and lose faith jp 
the agency’s action in other matters. I donot believe that that follows, 

I think Congressman Springer met the spirit that I am discussing 
when he said, “What would you do?” 

I would ask Mr. Feldman if he was a Commissioner and those same 
facts were presented, how would you act? 

Mr. Fretpman. Not in the way Commissioner Mack acted. 

Colonel Apams. That is a horse of another color. 

Mr. Freitpman. I am talking about the fact that those cases are go 
subject to that kind of pressure that, when those disclosures are made, 
the company loses faith in the administrative process. 

Colonel Apams. Of course, Mr. Lishman, that is a completely 
different subject. I was not on that subject. 

I was on the subject where the contestants, as you describe them, 
are equal and the decision was just made. You have to make a 
decision. 

Let us just assume that you have to make a decision. I do not 
believe that the fact a decision is made in cases where the applicants 
are relatively equal should be held against an agency. 

Mr. Lispman. Mr. Beardsley ? 

Mr. Brarpstry. I had some comments that I wanted to make par- 
ticularly about Commissioner Arpaia’s testimony a few days ago, 
I think that follows under topic 1V and I think that the panel will 
get to that at some time. I want to comment on the idea of auction- 
ing off rights. I do not know anything about the practice before the 
Federal Communications Commission and conceivably it might work 
there. I do not express any opinion on it. I would hate to see it 
happen before the Interstate Commerce Commission in the field in 
which I am interested. For example, I do not have any doubt that 
even today when the motor carrier field is pretty well saturated that 
there would be room, for example, for additional operators between 
major points. 

I think, for example, tomorrow if it became known that one could 
spend X thousands of dollars and get a right to move freight, for 
example, between Chicago and Denver, there might be some people 
in the field or some people not in the field who would be willing to pay 
for it, but in many cases that kind of operations between major key 
points very readily support operations which are unsupportable, un- 
economical to small areas. 

If you are going to put a regulatory agency in a position where 
they become nothing more than a revenue raiser particularly if the 
sole purpose of it is to overcome the situation that has just been re- 
ferred to a moment ago in which a Commissioner of one agency is ac- 
cused of doing something illegal, you would end up with an overall 
situation that I think would be far worse. You are always going 
to have a rotten apple somewhere. 

I think that the idea of auctioning off operations completely loses 
sight of the public interest. 

Admittedly, the standards are somewhat intangible as you look at 
them in the statute. Public convenience and necessity can mean any- 
thing. But after 15 or 20 or 25 years of interpretation, public con- 
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yenience, and necessity in the context in which it is applied generally 
js not too unspecific. I do not think that a man who wants to get a 
motor carrier franchise is completely in the dark as to what he has to 
prove before the Interstate Commerce Commission. I think that he 
knows that he has to show, first, that there is a need for service. He 
has to show, second, that he is capable of rendering it and financially 
able to render it. If he can show that to the agency’s satisfaction, he 
should have a license. 

Now, in the cases which Mr. Feldman and Colonel Adams 
mentioned—in which there are two or three equally well-qualified 
applicants—admittedly it is tough on an agency to have to choose 
between them. 

I would think—if it were left to me and I thought that two people 
were exactly equal as far as already being in the immediate area was 
concerned, I would pick the man that filed his application first if I 
came that far down the line. 

On the other hand, if I thought the second man was a little better 

ualified, I would pick him despite the fact that his application might 
be filed later. 

As Colonel Adams said, the fact that the agencies have tough deci- 
sions to make is no reason to take the decision out of their hands. 
The decision would be just as tough no matter who had to make it. 

Mr. LisHMAN. Thank you. 

Mr. Wasilewski ? 

Mr. WasiLewskr. I would like to comment on two or three things: 
One is the possibilty of a change in the method of choosing the 
chairman. 

I think that is a matter that has to be approached agency by 
agency, because it occurs to me that the functions accruing to one 
chairman of one particular agency may be completely different in 
scope than a function of another chairman. For example, I think 
that the FCC, because of the dual administration of the spectrum 
space as between Government on the one hand and non-Government 
utilization on the other, finds itself in a role oftentimes of negotiating 
with other governmental entities, trying to figure out means and 
methods of sharing this frequency space. 

I think that there are many people who like to be on a ball team 
but do not necessarily want to be manager. Some of them have 
particular attributes to be chairman and others not. 

My personal inclination, if there is a change to be made, would be 
to go along with the committee’s suggestion; but I do not think that 
this rotation concept should be mandatory on a year-to-year basis. 

Getting to another point raised by Mr. Marks relative to the 
possibilty of an establishment of an administrator to handle pre- 
sumably 60 to 70 percent of the workload of the Commission, I do 
not know exactly how this particular problem should be approached, 
but I do believe that something has to be done to cut down on the 
workload of the Commission. 

I, for example, cannot read everything that is put out by the Com- 
mission, let alone attempt to determine how I would decide all of 
these matters and read the background material necessary to a 
decision. 
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I do feel, however, that any rulemakings that are put out, refer. 
encing Mr. Beelar’s remarks, should have the imprimatur of the 
agency involved when that is published in the Federal Register, 

Mr. Lisuman. May I interrupt there? 

Mr. Wasittewsk1. Yes, sir. 

Mr. Lisoman. I would like toask Mr. Beelar a question. 

Do I understand, Mr. Beelar, that you feel that rules and regulations 
should be keyed in some way to the statutory provisions which they 
are implementing ? 

Mr. Beexar. I would think that would be a great improvement 
that they be currently available and that the rules which implement 
a particular section of the statute should be annotated and keyed 
to that section. 

The practice of the FCC now is to make no specific reference to the 
legislative basis and some of their rules are simply a paraphrase or 
a copy of provisions of the act without even identification of the 
source. 

Mr. Lisuman. Does any agency now do it that way ? 

Mr. Brexar. Yes, the Treasury ruling do a very excellent job of 
giving the statute, giving the regulations, giving their interpretation 
or implementing regulation, and then giving an explanation for it. 

Mr. Lisuman. I am sorry to interrupt, Sut I have been waiting 
for that point to come around again to get Mr. Beelar’s view on it. 

Mr. Wasttewsk1. I would like to touch on one more point—that 
is, the proposal that these franchises be sold, as raised by Mr. Beelar. 

Mr. FetpmMan. That was not my proposal. 

May I clarify that? 

Mr. Deate. You were commenting on an idea that a former Attorney 
General had raised. 

Mr. WasiLewski. In commenting on that idea, I would like to sug- 
gest that it was not more than 10 years ago that some of these “valuable 
franchises” could not be given away for a plugged nickel because it 
was the entrepreneurship of a lot of these people who developed tele- 
vision and I think that this is true in many other areas of our industry 
and commerce today. 

Some of the most ill people that I have ever known were people who 
in 1952 realized that they had given up a valuable “franchise” that 
they had in 1948 but were fearful of pursuing the utilization of that 
franchise because they feared that ia might lose a lot of money 
because television is a relatively new thing. These franchises are 
valuable, but the recipients did not create the situation that we have 
today. They are people who had money and had the venturesome 
spirit believing that television was going to be a success in a few years. 

I think that the disadvantages for selling these franchises so far 
outweigh any advantages that accrue that I do not think it should 
be considered. . 

Mr. Lisuman. Mr. Tipton? 

Mr. Treron. I won’t add but a very few words to the suggestion 
about selling franchises, since I gather that both the gentlemen who 
have mentioned it are not putting it forward. 

Mr. Lisuman. It is not quite on the point. 

Mr. Tirron. I would like to point out as a matter of general interest 
me, that is not a new and extraordinary idea. It has actually been 
tried. 
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When the transport system was first in the process of development, 
that is precisely the way the franchises, so to speak, were granted 
to carriers. It turned out to be such a frightful failure that the 
Congress had to deal with it rather vigorously in 1938—and the 
records of all that consideration are available. ; 

It makes an interesting study of how that particular process works 
and the answer is “It just does not work.” 

Mr. Lisuman. It works with municipalities as far as bus franchises 
are concerned. I have had that experience in the city of New York. 

Mr. Treron. The idea of doing it in any of the kinds of business 
we are talking about here is that the Government grants you a right 
to operate, but they do not tell you that “If you take that right we are 
not going to let anybody compete with you.’ pale 

In television, air transportation, rail, motor, all of them, it is a 
right that you get. It is a right that is created by Congress in the 
first place by forbidding anybody to conduct the business except 
after getting governmental permission. ; 

It is in that sense a franchise. You get no monopoly for it. The 
Government, if they were to sell them, could sell two dozens the next 
day so that it would not work for that reason. 

I did not really mean to say that much about it. I wanted to make 
one suggestion that seems to arise out of all this discussion. Actually, 
it arises out of a discussion I had with Allan Perley at lunchtime 
yesterday. 

The one thing that I have noticed that has been very useful and 
educational for me is the great difference that exists between the han- 
dling of matters in one agency and the handling of matters in the 
other, and I just wonder if it would not be a very useful thing for 
this committee to encourage the regulatory agencies that are particu- 
larly being studied here to create for themselves an informal method 
of exchanging ideas and of determining the various methods. 

Mr. LisumMan. May I interrupt and say that one of the purposes 
underlying this whole panel idea was to ascertain the areas where 
uniform procedures might be practical and where they might not be 
practical. 

Mr. Trrron. It seems to me that that is a very laudable purpose 
but there is one caution I want to put into it. That is if it is done, in 
encouraging this kind of cooperative arrangement among the agencies, 
that no con be passed about it and that great care be taken to be sure 
that is stays informal and stays relatively small because, if a law is 
assed about it, Parkinson’s law immediately takes place and you 
nave subcommittees and you have exchange of large volumes of papers 
among the members and soon subcommittees are not enough and 
you have to set up divisions of this agency and it would not ee long 
until the agency would be an agency and have to have appropriations. 

I think the idea of informal exchange of views seems to be absolutely 
essential but hopefully that it will be continued as informal. 

Mr. Lisuman. Before calling on people who have already spoken, 
I would like to ask Mr. Hansen if he has any statement. You have 
not spoken this morning. 

Mr. Hansen. I have a few comments to make, Mr. Lishman. 

On the point of the appointment of the chairman for the agency, I 
feel definitely that that appointment should come from within the 
agency and should be rotated possibly a year or 2 years at the most. 

452535946 
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I am a little inclined to agree with Mr. Wasilewski, though, that 
everyone is not born to be a leader and possibly some are more capable 
than others, and I would not necessarily advocate that each member 
of a commission would at some time have to serve as a chairman, but 
I do think that it ought to be rotated and that the appointment should 
come from within the agency itself. : 

As to spreading the workload of the chairmanship, that brings y 
another question. I am not familiar with these other agencies other 
than the ICC, but it seems to me that the managing director concept 
in the ICC has worked rather satisfactorily and I am wonderin 
if it would not be a good thing for all of these agencies. It woul 
relieve the chairman, as well as some of the other commissioners, of 
much administrative routine detail. 

Another concern I have is some of the discussion this morning over 
the judicializing of agencies’ procedures, if that is the correct term, 
I am not an attorney, I feel that it is a very comforting thing for me 
to know that I have a tribunal I can go to, such as the ICC, in a case 
that maybe does not involve too much money but I can go to it and 
not be bound by strict rules of procedure. I can present any facts in 
an orderly manner as outlined by the hearing examiner, but I do not 
have to go out and hire attorneys to present a case that maybe does 
not involve enough money to make it worthwhile to do so. I think 
it is a comforting thing to all the shippers, particularly, whom I am 
representative of, to know that they have this tribunal that they 
can go to without the strict court procedure that is in effect in our 
courts. 

I have another concern that was touched on this morning by one 
of these gentlemen about prejudging of issues. I know that the 
Commission, in its annual report to Congress, makes legislative recom- 
mendations sometimes in areas where regulation is not quite concrete, 
so-called gray areas. Also the Commissioners may make speeches 
about their feelings about these same gray areas. 

I would have a little feeling of uneasiness were I to present a case 
or file a complaint within that gray area at about that time, a feeling 
of uneasiness that I might not quite get the best deal I would expect to 
get, particularly if there is an area of judgment involved. 

I agree that the deciding of these cases takes entirely too long. I 
was rather surprised to hear yesterday that there apparently is quite 
a lapse of time between the time the decision is made and the time the 
opinion writers issue their decision and, if that is so, I would definitely 
hope for some regulation which would make it mandatory that the 
decision be announced at the time it is reached. 

Mr. Lisuman. If I may interrupt there is a complaint that some- 
times the parties winning the decision are unable to make any plans for 
carrying it into fruition by ordering equipment and so on, because 
it is going to take so long before the final order. 

That is a matter that the committee has under study. 

Mr. Hansen. I think that that should be studied. I think that is all 
the comments I have on topic III, Mr. Lishman. Thank you. 

Mr. Lisoman. We have not heard from Mr. Connor this morning. 
I wonder if you have views to express? 

Mr. Connor. Mr. Lishman, many of the problems that have been 
discussed here this morning I am rather happy to say do not rise 
acutely in practice before the Federal Power Commission. 
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On the score of determining which of two applicants for a certificate 
of public convenience and necessity should be awarded the certificate, 
there are very, very rare cases where the two applications would be 
identical or where there might not be many other criteria which would 
make the choice not too difficult as between the two applicants. 

In rare situations you might have a picture where there was pretty 
much equality but generally speaking I would not say that that 

roblem was one that was acute at the Federal Power Commission. 

I find myself in agreement with the idea that the Chairman of the 
Commission ought to be appointed from within, 

I likewise feel that there are, as has been pointed out here, people 
who do not care to take on the administrative ees of acting 
as Chairman of the Commission and I do not think it would bea highly 
desirable thing to set up a system under which it would be expected 
that every person would annually take on the job. There are some 

ple who just are not constitutionally fitted or desirous of carrying 
that character of load. 

I think an overall comment has been made about judicializing the 

ractices before the agency. I think one undertone that constantly 
Ca to be kept in mind is the one that I touched upon the other day 
that legislation coming out of this committee should not rigidify or 
make brittle the processes of agencies which were set up to accomplish 
the opposite results. 

I think it is important to sort of keep in mind—and this has been 
touched upon somewhat lightly—that our initial common law system 
historically grew up, had some elasticity in the growing process but 
finally it became so rigid that unless a litigant was able to go to the 
clerk of the common law court and find in one of the pigeonholes along 
the wall a writ to fit his situation, his cause of action was not 
entertained by the court because they did not have a paper to fit his 
situation. 

Now, in order to meet that, along about the year 1300 or approxi- 
mately that time, a system was set up to be somewhat more elastic 
than the common law system and we set up a system of equity. Then 
equity in turn developed its rigidities. Then in our own particular 
field, we tried regulation by the complementary process of having the 
legislature lay down rules which were pretty inflexible and, as a coun- 
terpart to that, the courts attempted to carry them out. It was be- 
cause that character of procedure did not work and because the things 
that society did became more and more complicated that we set up 
these agencies which were intended to provide the elasticity and liquid- 
ity necessary to handle this tremendous variety of problems that I 
have heard discussed around here this morning so that I feel that 
something that is fundamental to the purpose of this panel discussion 
is that as much freedom and elasticity as is possible should be left to 
the agencies themselves which Congress has created or is creating. 

Those are my thoughts. 

Mr, Lisuman. Thank you. 

Mr. May? 

Mr. May. I have just a few comments, Mr. Lishman. 

The discussion here reminded me certainly that all these agencies 
are not the same and they each have their own separate and individual 
and distinct problems. For example, as Mr. Connor has pointed 
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out, in the Federal Power Commission I do not believe we have man 

of the problems discussed here. As I recall early in the administra. 
tion of the licensing or certificating section of the Natural Gas Ag 
the Commission placed a provision in the very first certificate that 
it issued—and it may have issued 10,000 since—prohibiting the ped. 
dling or selling of licenses or certificates and anyone who tries a cagp 
before the Federal Power Commission seeking a certificate knows he 
is going to get that type of prohibition in his certificate banning the 
selling of certificates or licenses and I do not believe that, to my 
knowledge, any of them has ever been sold. 

It is a valuable property right but they know that by administrative 
regulation that there will bea ban or inhibition upon the sale of it. 

I know of no specific statutory provision except possibly the pro. 
vision which allows them to condition certificates or licenses under 
which they inserted this provision but that is not one of the problems, 
Lam sure, that the Federal Power Commission has. 

There are hotly contested cases sometimes to obtain a certificate 
but once obtained they are not salable. 

I think that sort of thing can be taken care of by administrative 
regulation. 

Mr. Lisuman. Apparently the concept that underlies most public 
utility laws that a franchise is not assignable without consent of the 
legislature which grants it has never obtained as far as the Federal 
Communications Commission is concerned and maybe for good reason, 

Mr. Bretar. The Communications Act does have a policy against 
traffic in licensing. I agree that the agency could very well, in grant- 
ing a license, put a condition on that it would not be voluntarily 
transferred within the period of the initial license. ; 

Mr. Lisuman. Is it not a fact that it is a common occurrence in 
licenses despite that policy? I heard of that last year. 

Mr. Beexar. I do not know how common it is but certainly the 
policy of the law is against it and I think that the agency under the 
existing law could prevent it. 

Mr. Lisuman. Mr. Marks? 

Mr. Marks. I think it depends upon your definition of the word 
“trafliicking.” The Commission has denied that there has been any 
trafficking in licenses. 

Mr. Lisoman. Let us say repeated transfer of the same facilities. 

Mr. Marks. The semantics are very important. There have been 
repeated transfers within a very brief period of time at substantial 
profits to those obtaining the franchise and in many cases transfers 
to recipients who would otherwise not have been qualified in a 
competitive proceeding. 

That is the thing that I believe your committee developed last year. 

I would like to make one observation before recessing this morn- 
ing’s session. 

I believe this discussion has been helpful in focusing attention on a 
number of problems in relation to the particular field in which I 
practice which could be solved by the application of techniques used 
by others. 

It has been my experience that in panel discussions and forums 
and round tables, the problems are exposed but too frequently the 
inertia of others prevents completion of the project. 
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You can put the problem on the table but how do you go about 
solving it ? : 

I hope there will come out of this panel discussion some arrange- 
ment, perhaps supervised by your subcommittee, whereby in each in- 
dividual agency there could be a small group composed perhaps of rep- 
resentatives of the agency, a member of the industry or several members 
of the industry, and a member of your committee, either staff or a 
Congressman on the committee, who will try to carry out some of 
the constructive proposals on an informal basis because no legislation 
can cut across all of these fields and attempt to solve the major prob- 
Jems which have been highlighted. 

Mr. LisumaAn. Chairman Harris has indicated that that is what he 
wants to have occur. He just does not want this to be an airing of 
views with no action. I know that he is going to be very insistent 
that we follow through and carry out some of the wisdom that we 
have acquired from these panel discussions. 

Mr. Marks. Let me volunteer our cooperation on any matter that 
affects the Federal Communications Commission or the communica- 
tions industry. 

Mr. Lisuman. Mr. Pfeiffer. 

Mr. Pretrrer. Mr. Lishman, I would like to indicate for the record 
my endorsement of the idea of selection of the chairman from within. 
Under the various reorganization acts the chairman is in control of 
the staff of the agency and under the Federal Aviation Act the Pres- 
ident selects the chairman each year. 

It seems to me that the problem of Executive interference would 
be minimized if the chairman were selected by the agency members 
themselves. 

There would not be the silver cord between the agency and the 
White House or the rivalries among the members for appointment 
each year. Rather than have a rotation of chairmen, however, I 
think the practice in the United States Tax Court is the one which 
is best suited. They elect their own chief judge for a term of years. 

Secondly, I would like to urge that the terms of the Commissioners 
be extended. The 6-year term presents, in my opinion, an element of 
insecurity. It takes the newly appointed Commissioner a year or so 
to become acquanted with his position and responsibilities. He then 
enjoys himself, let us say, for 2 or 3 years and thereafter wonders 
what will be his function after his 6-year term has expired. Will 
he be reappointed or will he have to shift for himself usually in the 
industry which he has been regulating. 

Now, Mr. Burt, I think on the first morning of this hearing, appear- 
ing as a representative of the counsel who appeared before the Civil 
Aeronautics Board, suggested that agency members should be ap- 
pointed for a period of 10 years without the privilege of seeking reap- 

intment. In that way they would be pretty independent, they wold 

ow exactly how long their term would be. They would have no 
ambitions and they would be also accorded a security in the sense of 
a substantial pension being awarded at the end of their term. 

I think that is a good idea. 

Another idea that I would like to throw out for consideration is 
the possibility of appointing agency members in the Federal service 
for life during good behavior with rotation to other agencies after a 
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termof years. The idea of that is that once a man has gained a certain 
amount of expertise as a Government regulator that that know] 
and experience would not be lost to the Government but would 
utilized in other pursuits. It would remove the thought that may 
in the minds of some Commissioner, at the end of their term ¢ 
would have to practice within the industry that they have regula 
It would preserve their expertise, as I have said, for the use of othe 
agencies. 

Of course, the appointment would be made by the President. If 
for example, there might be some Commissioner who is less suited 
than others for service in a particular agency, he could be assigned 
to an agency with lesser responsibilities where his experience may be 
used. 

The idea is to eliminate the insecurity of the short term, which] 
think is an important consideration. 

Mr. LisomMan. Mr. vom Bauer? 

Mr. vom Bauer. I would like to make a few general observations jf 
I may, Mr. Lishman. 

First of all, I would like to speak up strongly in favor of judicial. 
izing adversary administrative proceedings. ‘There is such a thing 
as too much informality, too much flexibility, and too much elasticity, 

When there is too much of those various factors we have among 
other things, a lack of order, a lack of procedural due process, and 
I think it is perfectly clear that the great troubles that the agencies 
had in the 1930’s came from too much of the factors, too much elas- 
ticity, too much flexibility, too much informality, and of course, | 
am speaking only of those agencies as respectable as they are now 
and the thing which has enabled the agencies, in conducting these 
proceedings, obtain as much public confidence as they now have— 
and they do not have the full amount which they should have—has 
been a gradual judicialization of these adversary administrative 
proceedings. 

I think the record is pretty clear that this perhaps started with the 
Morgan cases in 1936, and that in 1948 it was followed by the Admin- 
istrative Procedure Act of 1947. Both of these were landmarks in 
the direction of judicializing adversary administrative proceedings, 
and I should like to emphasize that the function which is performed 
in an adversary administrative proceeding is the same one as is 
performed in a judicial proceeding. 

Again it is the function of, No. 1, determining facts; No. 2, deciding 
questions of law; and No. 3, applying statutory mandates; and with 
that judicial function, I do not see how we can escape the conclusion 
that judicial attributes are necessary if the judicial function is going 
to be performed in an orderly and effective manner. 

Now, I would like to come to my second point which is to endeavor 
to answer one of Congressman Springer’s questions as to whether the 
personal staffs of the Commissioners are adequate I would like to 
second Mr. Pfeiffer’s suggestion that they be increased so that the 
Commissioners individually could have a greater participation in 
the making of these decisions. 

_ Here, if I may, Mr. Lishman, I should like to read the brief portion 
of my statement which is set forth on page 8, entitled “Point No. 5”: 


Judicial standards for members of agencies and their staffs; * * * I think 
there must be squarely faced the fact that the process of determining facts, 
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deciding questions of law, and applying statutory mandates is essentially the 
process of an individual mind— 

and also it is a process which is determined not upon the basis of 
history and many things as I think was stated yesterday but on the 
basis of law and evidence. 

This process— 
inherently requires that facts and law of a particular cause funnel through 
a single mind and emerge in integrated form with every item in its logical and 
relevant place. 

As I see it, gentlemen, a single mind must necessarily relate all 
parts and fragments to the whole and organize them in coherent 
form. ; 

Now, the problem today is that many agency members simply 
do not have the time personally to decide the cases for which they 
have statutory responsibility. 

The result is that the so-called institutional decision has developed. 
This institutional decision is a conglomeration of points and ideas 
written up by an anonymous group of people on which an agency 
member signs off. 

The problem is that the institutional decision, according to what 
has been written about it anyway, does not have the full support 
of public confidence and respect. . 

say again I think this is a problem which the agencies themselves 
as well as this committee must recognize. 

The administrative process must have public confidence and respect 
or there is still going to be a great deal of comment about it and 
there will still be trouble between the agencies and the public. 

I think, accordingly, that the agencies should recognize this factor 
of the inadequacies of the institutional decision now and endeavor 
to develop machinery which makes possible true personal decisions 
of the type I have described. 

There are several channels for this which are open. One is the 
increasing of the staffs of individual agency members. A second 
one is a better organization of the agencies, as has been discussed 
here this morning, so that individual members will spend less time 
on routine and more time on the decisions. A third solution might be 
the addition of agency members to small agencies. Another solution 
might be the setting up of divisions of agencies and it has been 
suggested by the American Bar Association and the Hoover Commis- 
sion that truly judicial functions should be transferred to the courts. 

Now I come to my final point, which is simply this, having to do 
with licenses. 

There have been comments this morning that the standards of public 
convenience and necessity or public interest which are, of course, in 
these standards, are very vague and do not really mean very much. 

Gentlemen, I think they do mean something. I seem to remember 
some opinions, again I think I remember one written by Chief Justice 
Hughes, in which he said that these standards which are written in 
general terms are not “vague references to the public welfare” but are 
in effect telescoped labels containing all the standards laid down in a 
particular act, and I do feel that there is a tendency today to play these 
general standards by ear and to consider them as vague references to 
the public welfare rather than as a reference to each and every one of 
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the standards laid down in a particular act, and I do believe accopg. 
ingly there can be better articulation of subsidiary standards for the 
issuance, Mr. Feldman, for instance, of licenses if the agencies would 
play these general standards by ear and would try to articulate betty 
the basic standards which are specifically laid down in the act. 

If I could also make a suggestion to Congress I would like to yp. 
spectfully suggest that when Congress lays down new standards and 
new statutes it try to lay them down in the most specific terms that 
the subject matter permits. 


Mr. Lisuman. Thank you, Mr. vom Baur. Your prepared state. 
ment will be included in the record at this point. 
(Material referred to follows.) 


STATEMENT OF F’. TROWBRIDGE VOM BAUR AT THE PANEL DISCUSSION BEFORE THe 
SPECIAL COMMITTEE ON LEGISLATIVE OVERSIGHT OF THE COMMITTEE ON INTER. 
STATE AND FOREIGN COMMERCE 


Mr. Chairman and gentleman of the committee, my name is F. Trowbridge 
vom Baur. I am presently General Counsel for the Navy though I am not here 
speaking for the Navy; ard I gather that you would like to know my experience 
in the administrative law field. 

I am the author of a two-volume textbook, ‘Federal Administrative Law,” 
published in 1942 by Callaghan & Co.; of a report for the survey of the } 
profession entitled “Standards for Admission To Practice Before Federal Admin. 
istrative Agencies,” published by Prentice Hall in 1953; and of a number of 
articles in legal periodicals. 

I was chairman of the Committee on Administrative Practitioners, Admissions 
and Hihies of the Administrative Law Section of the American Bar Association 
from 1950-55. From 1955 to 1957, I was on the council of that administrative 
law section; and am presently chairman of the committee on representation 
before administrative agencies of that section. I was chairman of the Con. 
mittee on Administrative Law of the Federal Bar Association for 5 years, 
1953-58. I am currently a member of the Council of the Administrative Law 
Section of the Bar Association of the District of Columbia, and I am also a 
member of the Special Committee on the Federal Administrative Practice Act 
of the American Bar Association, relating to S. 600 and companion legislation 
sponsored by the American Bar Association. And I am a member of the Com- 
mittee on Agency Tribunal Standards of the Administrative Law Section of the 
American Bar Association (commonly called the Peck committee, after its chair- 
man, Judge David W. Peck of New York). 

I have not had a chance to hear the testimony of other witnesses who have 
appeared before you on preceding days and hence I am afraid I must start from 
scratch. In any event, I will endeavor to make this statement brief. 

1. Scope of this statement: The problem area; lack of public confidence.— 
Administrative law is a broad field. I have detailed what I consider to be its 
five functions in my book, “Federal Administrative Law,” sections 51-81; and 
I will direct my remarks only to what I consider to be the principal problem 
area. That is the area of adjudication in adversary administrative proceedings 
including any proceeding before an agency in which agency action is required 
to be based upon a record after opportunity for hearing. 

The problem area is the area of inadequate application of judicial standards 
to adversary administrative proceedings. Our judicial standards represent 
the demand of mankind in the Anglo-Saxon legal world, over the centuries, 
for fairness and close reasoning as the basic principles to be applied to the 
settlement of human disputes. As a result, judicial standards have the general 
support of public confidence. Accordingly, where-the judicial function of 
determining facts, deciding questions of law and applying a statutory mandate 
is exercised in an administrative proceeding, but without an accompanying full 
application of judicial standards, experience has shown pretty clearly, I think, 
that the results lack the support of public confidence. 

2. Background: The great need for a more realistic application of judicial 
standards in adversary administrative proceedings.—A. The slow evolution of 
judicial standards in the courts: The whole history of courts in our Anglo-Saxon 
world has been one of evolution from extremely loose and informal proceedings 
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to our present highly developed judicial system, where a group of rules and 
principles which may be called judicial standards, control from beginning to end. 

In the 12th century in England, for instance, judicial adjudication was mixed 
up with other Government business, and was loosely and informally conducted. 
Then in 1178 Henry II appointed five men to hear, full time, all the complaints 
of the kingdom, and the work of hearing and deciding causes became disengaged 
from other governmental business and judicial adjudication acquired a distinct 
personality of its own. For the first time it became a clear and distinct item 
of subject matter. Then in the next 100 years the courts went ahead fast and 
there were great developments of the judicial system. What we know now as 
judicial standards began to develop. And with this development of the courts, 
in this period of approximately 100 years, a legal profession grew up around them. 
Since that time our judicial system has carried over the judicial standards of the 
English common law, and has developed additional ones of its own. I have 
endeavored to set forth some of this history in an article of mine entitled “The 
Impact of the Administrative Process on the Executive Branch of the Govern- 
ment” which appeared in the Federal Bar Journal for October-December 1956, 
yolume XVI, No. 4, page 453, the 25th anniversary issue of the Federal Bar 
Journal. 

B. The slow adoption of judicial standards in adversary administrative pro- 
ceedings: The same slow recognition has been true of adjudication in adversary 
administrative proceedings. From the most loose and informal beginnings 
it has progressed steadily in the direction of a greater application of judicial 
standards. In its beginning, our system of Federal administrative law goes back 
deep into the last century, and got its real impetus with the passage of the 
Interstate Commerce Act of 1878 and the setting up of the Interstate Commerce 
Commission. Then, in the 1930’s, with a substantial increase in Government 
regulation, administrative agencies began to blossom out all over the Government. 

I think we should face frankly the nature of the philosophy which accom- 
panied the setting up many of the administrative agencies of the 1930’s for 
part of this philosophy was a strong bias against or hostility toward judicial 
standards, an antiprofessional or unlawyerlike attitude toward the proceedings 
of administrative agencies. There was a strong desire not to give them the 
attributes of law as theretofore developed. Thus, one writer of the period actu- 
ally stated that “a progressive democracy functions most effectively through 
an administrative power emancipated from the rigid legalisms of traditional 
jurisprudence * * * And there was much in the history of the law to justify 
grave suspicion of courts, of lawyers and, indeed, of the whole system of tradi- 
tional jurisprudence.” * 

By “rigid legalisms” I understand the writer to refer to judicial standards 
or the equivalent thereof. At any rate, it seems perfectly clear that the early 
concept of administrative adjudication in the 1930’s was that reform in the 
administrative process, if it was to take place, was to be “internal”* only and 
not necessarily in accordance with judicial standards. However, in 1936 no less 
a person than Mr. Justice Stone of the Supreme Court of the United States stated, 
in a single powerful sentence in his address at the Harvard Law School on the 
common law: 

“* * * The agencies of government are no more free than the private indi- 
vidual to act according to their own arbitrary will or whim, but must conform 
to legal rules developed and applied by courts.’ * 

In any event, the famous Morgan cases soon were handed down, clearly en- 
joining upon them the application of judicial standards in adversary adminis- 
trative proceedings.‘ 

Since then, I think, we have been in a period of a gradually increasing appli- 
cation of judicial standards to adversary administrative proceedings. The 
point for our present purposes is that, while a great deal of progress has been 
made, we still have a considerable distance to go. That is, there are a number 
of aspects of adversary administrative proceedings which still suffer from an 
inadequate recognition and application of judicial standards, and so from a lack 
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of public confidence. I will endeavor to deal with these in the succeeding 
paragraphs. 

8. Judicial standards against influence.—One of our major problems remainj 
today is the problem of influence, or of ex parte communications between lit). 
gants, or their representatives, and administrative adjudicators, particularly 
members of agencies. I have been personally concerned about this Subject 
since at least 1954, when an article of mine on the subject appeared in 9 
J.B.A.D.C. 99. The problem is that the present system now permits ex parte 
communications, not by lawyers* but by other representatives and by Congress. 
men. And here I do not mean to be critical of any individual, but I do mean 
to be extremely critical of the system which permits them. The blame must be 
placed not upon any individual but upon the system which permits ex parte 
communications. 

One of the great problems, if I may be very frank, is interference by Congregs. 
men which the system currently permits. What happens is this: some cop. 
stituent goes to a Congressnian or his administrative assistant, and yells for 
help in a particular case pending before an agency. The Congressman feels 
that, if he is going to do his duty by his constituent and perhaps get his support 
in the next election, he has to exert some influence in the proceeding. Some. 
times this is done through a telephone call; sometimes by a letter. And even 
the most general inquiry by a Congressman carries a great deal of weight 
anywhere. 

In any event, I do not think any Congressman can be blamed for doing this, 
but I also think that there is simply no justification at all for tolerating a system 
which permits him to exert influence in adversary administrative proceedings, 
The only way this can be stopped is for Congress to enact a flat prohibition 
against ex parte communications by Congressmen, and by anybody else on, behalf 
of a party to an adversary administrative proceeding. The litigent’s case should 
be presented on the record, not off the record. There is simply no need, justi- 
fication, or an excuse for ex parte communications. But they will undoubtedly 
continue until Congress enacts a legal prohibition against it. In addition, 
adversary administrative proceedings can never hope to have the confidence 
and support of public opinion until these ex parte communications are stopped.’ 

4. Judicial standards for hearing examiners.—This is the subject of 8S. 600, 
sponsored by the American Bar Association, which would, in substance giye 
hearing examiners more judicial attributes and independence and make them 
more directly comparable to Federal judges. I think it should be frankly recog- 
nized that the work of hearing examiners is directly comparable to the work of 
Federal judges; and if we are going to be realistic, there is no reason why they 
should not be given at least the major attributes of Federal judges, or why judi- 
cial standards should not be clearly applied to their work. Among other things, 
hearing examiners should not be under the control and domination of a partic. 
ular agency; they should be professionally independent to do a judge’s work 
and should be under the administrative supervision of an Independent Office of 
Federal Administrative Practice, as set forth in S. 600. Also, the fullest amount 
of rotation and general experience should be given them. They should become 
learned generalists, not be confined to narrow or esoteric specialties. By anal- 
ogy, the Federal judge who sits in all kinds of cases, civil, criminal, admiralty, 
patent, etc., develops an outstanding competence and proficiency which in large 
part is an outgrowth of a general experience. The hearing examiner should 
likewise be pressed into the mold of general, rather than specialized judicial 
experience. 

5. Judicial standards for members of agencies and their staffs.—At the out 
set, I think there must be squarely faced the fact that the process of determining 
facts, deciding questions of law, and applying statutory mandates is essentially 
the process of an individual mind. It inherently requires that facts and law 
of a particular cause funnel through a single mind and emerge in integrated 
form with every item in its logical and relevant place. A single mind must 
necessarily relate all parts and fragments to the whole and organize them in 
coherent form. 

The problem today is that many agency members do not have the time person- 
ally to decide the cases for which they have statutory responsibility, and as a 
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result the so-called institutional decision has developed. The institutional 
decision is a conglomeration of points written by an anonymous group of people 
on Which an agency member signs off. The problem is that the institutional 
decision does not have the support of public confidence and respect.’ I think 
the agencies should recognize this factor now and endeavor to develop machinery 
which makes possible true personal decisions of the type I have described. 
There are several channels for this which are open: the addition of agency 
members ; the setting up of divisions in agencies; and the transfer of functions 
which are strictly judicial to the courts. 

There is another factor which should be mentioned. I think each agency 
should have a public information officer, to serve as a buffer between its members 
and examiners and the public. This public information officer should play the 
role played by a clerk of a court. A clerk of a court serves as a buffer between 
litigants and their counsel on the one hand, and the judges when one’s opponent 
js not present. He can give out copies of decisions, submit documents and 
requests, and give out information as to adjournments, time and place of hear- 
ings, and other procedural information. It is much better for a litigant or his 
counsel, in the absence of an adversary, to contact someone who acts in the 
capacity of a clerk of a court, rather than directly with the person who is going 
to decide the case. Too many possibilities of wrongful influence are inherent 
in the latter practice. This problem must squarely be faced, if the administra- 
tive process is to obtain the full support of public confidence. 

Mr. LisuomMAn. We have time for a few more brief comments before 
the luncheon recess. 

Mr. Haffer has been seeking recognition. 

Mr. Harrer. Mr. Lishman, I have just one brief comment. 

I believe that in the past, before this committee, there has been 
considerable discussion about access by industry to the various 
Commissions and Boards. ' 

The Civil Aeronautics Act or the Federal Aviation Act, as you 
know, is @ promotional act. It expressly requires the Board to pro- 

’ ; 

mote and develop air transportation. Pursuant to that, the Board 
in the past has invited access to it on an informal basis from industry 
representatives and others in matters not pending before the agency 
on an adjudicatory basis or in nondocketed matters before the Board. 
In other words, they meet informally with representatives from in- 
dustry to apprise them of current trends in the industry. I think the 
Board is to be complimented in this connection and I can only say 
that I hope that nothing that comes out of this committee will strait- 
jacket the Board or will prevent them from meeting informally with 
industry representatives and others for the purpose of becoming more 
expert than they presently are. Perhaps that sort of procedure should 
be expanded. Perhaps the Board should invite the press into these 
meetings and invite representatives from the public into these meet- 
ings, but in any event, speaking for myself, I hope that the Board 
continues this practice. 

Thank you. 

Mr. LisoMan. Mr. Johnson. 

Mr. Jonnson. Mr. Lishman, I would like to commend the com- 
mittee and its staff for arranging this panel type discussion. Quite 
frankly, I approached it with considerable doubts as to its value but 

. %, . 
I found it most constructive. 

These two thoughts occur to me. 

First of all, there are obviously great differences in procedures and 
there might be a lot to be gained by interchange, I think, that could 





"See vom Baur, “The Impact of the Administrative Process on the Executive Branch of 
the Government,” XVI Federal Bar Journal, 453, 465-467. 





724 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


probably be most effectly accomplished through the supervision of 
the staff of this committee. 

I am also impressed with Mr. Connor’s observation that we should 
not try to accomplish too much by legislation. 

Legislation in and of itself has a certain rigidity. I do not knoy 
why it might not be very effectave to have each year some sort of q 
meeting of this character with the agencies to have interchange of 
ideas. I, frankly, feel that much that apparently appears desirable 
in the way of objectives can be accomplished through that informa] 
procedure rather than through legislation. 

Mr. Lisoman. Mr. Hansen. 

Mr. Hansen. I would just like to make perfectly clear in the record, 
Mr. Lishman, if there is any inference from Mr. vom Baur’s remarks 
that there is any frivolity or lack of order in the Interstate Commerce 


Commission proceedings that I certainly have not experienced it jn | 


any of the cases that I have participated in, acknowledgeably limited, 
but I think the facts are presented in a very orderly way. 

As I said before, I am a practitioner before the Commission and 
I know that I can go there with a case and present my facts in evidence 
in an orderly manner in cases that are important to me but yet not 
important enough that I might have to get legal help, and I think 
there would be many, many cases where justice would not be done 
were it necessary to go through the strict judicial procedure in these 
cases. 

Mr. Lisoman. Mr. Beelar. 

Mr. vom Baur. I feel compelled to answer that, if I may, 
Mr. Lishman. 

As far as I am concerned, the Interstate Commerce Commission, 
Mr. Hansen, is a fine organization. It is an old pioneer. And, as 
far as I am concerned, it stabilizes proceedings more than perhaps 
any other agency with its great amount of additional history. 

I do not really think the Interstate Commerce Commission is on 
trial here before this panel. Certainly I have not heard anybody 
suggest it. 

My remarks were not directed certainly against the Interstate 
Commerce Commission. They were directed only in general terms. 

I should like to add that the judicialization which has taken place 
in connection with adversary administrative proceedings which is 
all, of course, that I am talking about, has not in my opinion resulted 
in anything resembling undue rigidity. I would be against that 
myself. 

IT should say frankly, however, that I think there is a certain amount 
of additional judicialization which should be accepted or enforced b 
Congress in connection with these adversary administrative ae 
ings if they are to have the full support of public confidence. 

Mr. Lisuman. Mr. Beelar. 

Mr. Berextar. On the point of the selection of the chairman, 
Mr. Lishman, it seems to me that you cannot disassociate the selection 
of a chairman with the duties of achairman. If his duties are merely 
social in character or a matter of prestige or of presiding at a meeting, 
then deciding it by rotation oon seniority is satisfactory, but I do 


not decide it by putting a chairman on the oe to the White House, 
but it would seem to me that a bigger job would 


be to have someone 
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with responsibility for administrative functions of the agency and 
who should possibly be appointed by the President and confirmed 
by Congress. For example, in the case of the CAB and FAA, you have 
there a division of responsibilities of a sort which are similar to those 
which are put within other agencies in combination where you have 
a committee action. 

I think we should also observe a tendency among these agencies 
which I think is unfortunate. Where we have a multiheaded agency 
of so many people, you expect a variety of viewpoints and difference 
of opinion, and I think this is healthy; but you will find a tendency 
of these agencies to become wary of individuality. They soon learn 
that there is safety in unanimity and in anonymity, so that while they 
may have great differences within themselves, they will try to keep 
these away from the public and away from Congress—and I think 
this is @ mistake. 

The problem of reappointment is ever present among these com- 
missioners. ‘hey may have children wanting to go to college and 
you cannot do it on 5-year terms unless you have twins, so that you 
have this ever present problem of reappointment and, if you talk 
about the agencies performing a judicial appointment, I would like 
more security of tenure. 

If you talk about policy and administration, I would not like tenure. 

I think this problem of reappointment is very significant. 

Mr. Lisuman. We will hear Mr. Hammond briefly comment and 
then adjourn for lunch. 

Mr. Hammonp. Several times I have heard the suggestion made that 
certain functions of the regulatory agency should be transferred to the 
courts. I know that that has been proposed in legislation in past years. 

The Transportation Association does not believe that this is a good 
idea. It opposes, and has opposed, such moves. It thinks it is better 
to leave those functions as they are at the present time insofar as the 
ICC and CAB, at least, are concerned. We do not think it will speed 
upthe actions any. Something we are always concerned about is these 
great delays that take place. We do not think it will be in the public 
interest. or will increase the efficiency of the agencies, generally speak- 
ing, to transfer these functions to the courts. 
ae LisumMan. Thank you, Mr. Hammond. 

We will reconvene at 2 o’clock to discuss topic No. IV. 

IL hope that many of you gentlemen will be here at that time. 

(Whereupon, at 12:30 p.m., a recess was taken until 2 p.m., this 
same day.) 

AFTERNOON SESSION 


Mr. Lisuman. In an effort to speed up our discussion of this topic 
IV, I would like to take the opportunity of making a few remarks 
before we begin the discussion. 

In the report of the subcommittee, House Report No. 2711 of the 
sith Congress, page 23, we quoted from the testimony of Valentine 
B, Deale, who was a panelist also at our hearings last November, 


and he said: 


Ethics in the administrative process is linked with efficiency of administra- 
tive operations. The climate for fast deals or sly arrangements is good when 
administrative operations are marked by excessive delays, inadequate procedures, 
complexity of regulations, poor public information provisions, and so forth. 
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On the other hand, efficient operations tend to keep everyone on a straight ang 
narrow path. 

I believe it would be helpful to the subcommittee to ascertain two op 
three areas where we might increase the efficiency of the commissiong, 

I have in mind—and it will probably be developed by questions 
here later—more extensive use of the pretrial conference to cut down 
delay and more authority being given to trial examiners to contro] 
the record, giving them authority to make rulings on evidence with. 
out the cumbersome procedures that we had described before our other 
panels. 

I would also like to ask what practical steps could be taken to do 
away with a good many of these so-called intermediate steps between 
eataaien by the commission and the initial report of the examiner, 

With those words—which reflect, I may add, in large measure some 
of the comments made in Mr. Bond’s statement, and I refer espe- 
cially to pages 3 and 5 of the statement you gave this morning—] 
think if we could more or less concentrate on these areas we may 
proceed in a way that would be most efficacious so far as our subcom- 
mittee’s purpose is concerned. 

We have no prepared papers on our topic IV. It is the only topic 
in our whole agenda on which no prepared papers have been received, 

Mr. Zwerdling. 

Mr. Zwervuine. I particularly am interested in commenting on this 
subject because at the Federal Power Commission we had a comn- 
mittee set up by the Federal Power Bar Association 1 year ago on 
which private practitioners and staff representatives served, and we 
have only recently submitted a report after a year of discussion. 

We submitted a report to the commission which we hope will be 
acted on favorably by the commission, the whole purpose of which 
is to set up for the first time at the Federal Power Commission really 
effective use of a prehearing conference technique, which has not been 
used at all by that commission. 

I think that when we talk about shortening hearings, and of course 
that is only one of the problems of delay before the administrative 
agency, the basic problem is that the lawyers and the bar associa- 
tions and everybody are against delay. 

The lawyers are always complaining about the fact that the hear- 
ings take too long, there is too much irrelevant material let into the 
record, the cross-examination is interminable, and so on, but the law- 
yer making the criticism always thinks that that is true of the other 
fellow. Whenever you attempt to suggest that his cross-examination 
is unduly lengthy, he is very much distressed. He feels that his 
cross-examination is really relevant and material; similarly, with 
respect to the staff. 

One of the biggest problems in connection with the staff is that 
the staff almost constitutionally seems to oppose any attempts to get 
them to disclose their positions in advance of the hearing. They pre- 


fer to simply make a sort of pro forma statement to the effect that 
they of course will be interested in all matters which are involved 
in this proceeding, and frequently you may not discover until the 
hearing is concluded and until you receive a staff brief what position 
the staff is going to take on a very important issue. 

To me these things will not be solved by having the sort of a pre 
nearing conference in which the preceding examiner merely acts again 
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as sort of a hospitality chairman and where the results are left to the 
things which the contesting private parties and the staff will agree on 
yoluntarily among themselves, because you are treading on toes here 
jn areas in which each contesting party naturally will resist giving 
up any part of what he wants to go in, and it is going to require some 
jeadership and firm guidance and pressure on the part of the presiding 
examiner to really compel the parties to recognize the areas that aren’t 
worthy of spending unlimited time in the hearing, the areas which 
can be dropped out of the open hearing and disposed of informally, 
and so on. 

Therefore, it gets down to the firmness of the examiner in the pre- 
hearing conference. 

The only other point I want to make about this is that to me the 
term “prehearing conference” is sort of a meaningless phrase. Wheth- 
er it is useful or not depends not just on the conference itself, but it 
depends equally upon the conditions which you set up before the 

rehearing conference that will make it effective. 

By that, I mean that you have to set up conditions under which the 
parties come to that conference and to the hearing with a complete 
understanding of the case. That means that much greater use should 
be made of canned testimony and exhibits distributed in advance. 

The parties must be compelled to study that material so that when 
they come into these conferences they are in a position to make a 
judgment as to the things which they can yield on, the things they 
can agree can be disposed of by stipulation, and so on. 

Unless the agencies will put more pressure on the authority of the 
examiner to direct that these techniques be used, I don’t really have 
any optimistic feeling that the parties and the statf themselves on their 
own volition are going to make effective use of these techniques. 

Thank you. 

The CHarrman. Mr. Tipton? 

Mr. Tipron. Isn’t that a matter for the examiner? 

If the examiner has good, clear ideas of how he wants to mange 
the proceeding, I am of the notion he has the authority to do it. That 
isa question of individual behavior on the part of the examiner. 

An examiner can let his hearing, including the prehearing con- 
ference part of the whole proceeding, go all awry and waste a lot of 
time, or by being thoroughly conversant with what he is doing, with 
a firmness in dealing with counsel, with the staff, and with the parties, 
he can accomplish that if he wants to. 

It is my notion that he has the authority to do it and in general the 
practitioners will want him to do it. When he tramps on the feet 
of a particular practitioner, needless to say, that gentleman will holler, 
but I think all of us in general will say that that is what we want to 
have done, firmness in the case of an examiner. 

Is there a lack of authority some places, or is it just the 
characteristics of the examiner himself ? 

Mr. Zwervuine. If I may just answer it this way, at Federal Power 
today our rules, which have been in effect for some years, only author- 
ize the holding of a prehearing conference where the staff or one of the 
parties requests it, and the technique has just not been used. 

_ The proposal the bar committee has made now to the Commission 
is that the rule should be changed so that the presiding examiner 
should have the authority to direct the holding of such a conference. 





728 


MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


We have gentlemen on the panel who are familiar with the I0¢ 

ractice, and I would like to be corrected if I am wrong, Mr. Cu , 
but do I understand correctly that at ICC a hearing examiner can on 
hold a prehearing conference where the agency has issued an order 
directing the holding of a prehearing conference? 

Mr. Curry. I am not entirely certain, but I think that is correet, 

Mr. Zwerv.ina. Is it also true where the agency issues an order for 
a prehearing conference that the agency spells out in the order those 
matters which can be gone into at the prehearing conference, and the 
presiding examiner may not go into other matters 

That is my understanding. 

Mr. Curry. That is my understanding, but I believe from the case 
that I have been in where that procedure has been followed, the Com. 
mission merely issued that order more or less perfunctorily, because 
I think that they follow what the examiner recommends. 

Mr. Zwerpuine. I think that indicates, Mr. Tipton, that it varies 
from one agency to another. 

Mr. Tipton. My experience has been with the Civil Aeronautics 
Board and I think the Civil Aeronautics Board has had a prehearing 
conference procedure for at least 10 years. 

Mr. Lisuman. Mr. Pfeiffer. 

Mr. Preirrer. That is true, but strangely as it may seem, there is no 
procedure for prehearing conference in enforcement cases before the 
Civil Aeronautics Board. 

It seems to me if there ever is a place for a prehearing conference, it 
is in that kind of a case. 

Recently I had a situation and it might be of some help to this 
committee if I went into some detail. It was what I would charae- 
terize a grudge match between two small airlines, and it was apparent 
to me that there were personalities involved more so than principles 
of law, so even though the rules did not permit a prehearing conference, 
I ordered one and got the parties before me and did what I could to 
effect a settlement and was successful in settling the issues without a 
hearing or a further oral argument, briefing, and so forth. 

One point I would like to bring up in that connection is, I think 
it is proper for an examiner to take an active part in attempting to 
settle a case, with the understanding that if he is unsuccessful in 
settling the case and there have been made during the course of those 
discussions certain admissions by some of the parties which they would 
not ordinarily make, it is proper for the examiner then to withdraw 
from the case and have it assigned for hearing to another examiner 
so that there isn’t any question that disclosures have been made off 
the record which may have prejudiced or caused a predilection on the 
part of the examiner. 

I think there was some discussion about the time the CAB appeared 
before this committee, and I think Judge Kaufman has considered it in 
his recent address, and I think that this is a desirable procedure, 
namely, that the examiner should be free to attempt to effect a settle- 
ment, if that is possible, in the interest of expediting the consideration 
of the case and cutting down on the cost and the length of time of the 
administrative process. But if he is unsuccessful and no settlement 
occurs as a result of these conferences, then I think the examiner should 
withdraw from the case and the hearing and the rest of the procedure 
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should go forth before an examiner who has no acquaintance with the 
admissions that have been made. 

Mr. LisuMan. What is the feeling of the panel as to what effect it 
would have on the efficiency of the Commission if you should have 
prehearing conferences on a more extensive basis in the Commission 4 

Mr. Bonn. Yes, Mr. Lishman. I would like to comment that I 
believe it is very desirable. 

I would first like to endorse what Mr. Tipton has said, that in 
ultimate analysis a great deal of the success or failure depends on the 
competence and abilities of the presiding officer or the hearing exam- 
iner to conduct an effective prehearing conference. 

However, it is true that there are deficiencies in the law, deficiencies 
from the point of view at least that I hold, in that hearing examiners 
do not have authority. 

At CAB it is my understanding that a great deal has been done, as 
ithas been said here. However, in our experience with the President’s 
Conference on Administrative Procedure and the committee that 
studied this particular subject, we found on an examination of the 
rules of approximately 17 agencies that there were about half of the 
agencies which did provide for prehearing conferences in their rules, 
and that, among those, less than half of the agencies in practice 
employed or resorted to the rule. 

There have been changes made, some forward and some backward, 
inthis prehearing conference matter. 

The recommendation of the President’s Conference and of its com- 
mittee, and the Conference unanimously adopted the recommendation, 
was that in effect the agencies utilize more fully the prehearing confer- 
ence technique and that they adopt as a prehearing conference rule 
some rule comparable in most respects to the rule that is employed 
inthe Federal courts; that is, rule 16. 

That recommendation was made with the contemplation, of course, 
that the hearing examiners who conducted these pretrials would have 
the authority so to do. 

For illustration, the rules at the Federal Communications Com- 
mission under a recent revision, by implication at least, withhold 
from the hearing examiner the authority to authorize discovery 
procedures of any nature. 

It has been said also that pretrial in proceedings can be effective 
only if the parties agree. There should be in the hearing examiner, 
in my view, an authority comparable to the authority of a judge in 
conducting pretrial, and that authority will be insured to the hearing 
examiners who have this great responsibility only if it is authorized 
by legislation, in my opinion. 

hank you. 
_ Mr. Lisuman. Mr. Bond, the question I have in mind is, we know 
in judicial proceedings, and especially in the southern district of New 
York where studies have been made, that delay and costs have been 
reduced by the use of the pretrial conference method. 

Has any similar study ever been made with regard to the adminis- 
trative agencies, that there would be elimination of delay and diminu- 
tion in cost of the proceedings if more extensive use was made of the 
preconference hearing technique / 

Mr. Bonn. I will undertake to answer your question. I can see 
other hands. 
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Mr. Lisuman. I think that is the question we are interested in, 

Mr. Bonp. Iam not aware of statistical studies. 

If you are interested in opinions based on some experience, I ay 
express what would be a personal opinion, that some of the bar op 
perhaps some of my colleagues might disagree with. 

In my view, if and when properly employed, it is a great aid in the 
expeditious conduct of the hearing. There are shortcomings. 

Another illustration is that the issues may be soley within the 
cognizance of the agency and the issues may not be either enlarged 
or in effect minimized to a substantial degree because the hearing 
examiner has not that authority, and that ties in with the inter. 
locutory appeal question. 

You have to go to the Commission to get authority. Those are 
shortcomings which I believe have somewhat handicapped the most 
effective use of pretrial in my experience. 

Mr. LisHMAN. Let’s look at it this way. Compare the records jn 
the ICC where the prehearing conference is not used with the records 
in the CAB where it is extensively used. 

Is there any great difference in comparative cases bet ween the length 
of the record and the cost of the hearing procedure ? 

Mr. Bonn. I have no information onthat. I amsorry, sir. 

Mr. FetpmMan. Mr. Lishman, in a sense apropos of that, without 
being responsive really to your question, while I, too, favor the for- 
malization of a prehearing conference technique, I think that Mr, 
Tipton’s point is really very well taken, and I know the experience of 
the bar in New York where you mentioned the studies were made in 
the southern district, particularly in the Supreme Court of the State 
of New York in the first department, which is Manhattan and the 
Bronx, where pretrial conferences were made part of the required 
procedure for getting the trial. 

We found that certain judges were tremendously effective in the 
pretrial conference and certain judges were not, so while we had an 
across-the-board rule requiring pretrial conferences, we found that 
when so-and-so was sitting in the pretrial part he disposed of X per- 
centage of the calendar, and when so-and-so was sitting in the pre- 
trial part, he didn’t dispose of anywhere near that part of the calendar 
or where so-and-so sat in there he was able to refine the issues so when 
you went to trial it took you half the time to try than if so-and-so 
were in the pretrial part. 

The rule is a great idea, but Mr. Tipton’s point about the person- 
ality of the examiner very definitely comes into play, if anyone thinks 
that the mere adoption of the rule is a panacea. 

Mr. Lisuman. Mr. Beelar. 

Mr. Brerar. I have had experience in pretrial technique and my 
associates have had experience that I informed on, and I have also 
discussed it with other people. 

I think I would say that you cannot generalize in conclusion that 
it is either good or bad. As a matter of theory, I think it is a very 
good technique and if properly employed it can be very effective, but 
putting aside the differences in examiners and judges, and this is 
very relevant as to whether it is effective or not, there are deficiencies 
in the existing agency structure which almost make pretrial ineffective, 
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unless you happen to have the unusual abilities of a certain examiner 
or the attorneys ina particular case are very cooperative. 

I know of very specific cases where the pretrial was a complete 
waste of time, and this is most unfortunate. The case would have 
gotten along faster and quicker if you had just gone into it from 
scratch ; so I think it would vary all over the lot, and I don’t think you 
can arrive at any conclusion. ; 

Here is the trouble: The trial examiner does not have in my judg- 
ment enough authority over the conduct of the trial to make it effec- 
tive. He almost has to negotiate and get agreement. He can get 
into details about how to number exhibits, and management detauls, 
but he can’t strike an issue because the Commission has given him the 
issues or he can’t sharpen up an issue, because this is not within his 
authority, or he cannot accept maybe stipulations and remove issues. 
Unless he has control of the conduct of that hearing at the trial level, 
your pretrial conferences will not be effective generally. This is part 
of the problem. ; 5 a 

I think mention was made of canned testimony. I think in some 
circumstances this is good—I think largely when you have technical 
witnesses. With other witnesses it is a sham, because all you know 
is you have a file of so-called testimony that has been written in a law- 
yer’s office. It is not the initial voluntary testimony of the witness. 
' [ think this is a waste of time because you put this in and you 
cross-examine it and you are sparring, and then you try and put on 
your case on redirect that you should have started off with in the 
first place, so I think canned testimony you can’t say is good or bad. 
In some circumstances it is all right and in some circumstances I 
think it is almost a sham. 

Mr. Lishman. We have heard so much about delay and the cost of 
proceedings before administrative agencies and when we try to ex- 
plore whether or not prehearing conference might be a possible step 
toward solving the problem, we hear that there is not much evidence 
proper on that. é; 

ow about the hearing examiner’s power to control, let’s say, rep- 
etitious documentary evidence? 

Mr. Bretar. Let me say that I said I believe in pretrial. I think it 
should be made effective. I think it can be very useful, but I think you 
have to change some other things to make it useful. 

Let me illustrate. When you go to trial before an examiner and you 
have your issues sharpened up, or delineated, or firmed up, or ruled 
out, I think the parties at that point have to be able to reply upon the 
case being decided on those issues. 

If the agency on review wants to get concerned with other matters, 
they should reopen the case, but right now you have no assurance in 
the trial before the examiner, even if you reduce the issues, that the 
agency is going to confine its decision to those issues. This is a limita- 
tion, I think, on the pretrial. 

Mr. Lisuman. Do you have any suggestions as to how that might 
be remedied ¢ 

Mr. Brenar. Yes, I think the rules should cl arly provide when 
you get at the issues the agency will confine its decision to those 
issues, or if there have been intervening circumstances or facts devel- 
oped that indicate that other issues or grounds should be considered, 
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they should make an expeditious reopening of the case at the Commis. 
sion level or trial examiner level on those new matters. 

Mr. Lisuman. Mr. vom Baur. 

Mr. von Baur. Mr. Lishman, I would like to try to give a reply tg 
your question about statistics in connection with the use of the pre. 
trial in administrative proceedings. I do not have any statistics, byt 
there is some experience which I would like to try to relate and this has 
to do with the proceedings of the Armed Services Board of Contragt 
Appeals, which is an administrative tribunal within the Department 
of Defense. 

Several years ago there were no pretrial conferences at all in pro. 
ceedings of that tribunal. In addition, the pleadings were virtually 
nonexistent, particularly the absence of a requirement for a complaint 
in which the plaintiff or appellant contractor would have to state 
the material facts relative to his claim. 

As a result, when the trials came along, there would be kind of g 
wandering-around process in the sense that the issues wouldn’t be 
clearly delineated. Practically anything went and there would be 
a number of stump speeches because of the lack of clear delineation 
of issues, and then there was the additional unfortunate factor which 
was that very often the Board would decide issues which had never 
been raised or argued by the litigants or the counsel in the course of 
the trial, and this was not exactly popular either with the contractors 
or with the lawyers in the Government who tried these cases. 

As a result, beginning in 1954, we undertook a revision of the 
rules of the Board—there has now been a second revision—and I am 
happy to say that, among other things, pretrial hearings are now the 
rule in virtually every case and they are the rule not only in every 
case in advance of the trial, but, as has been done in antitrust and 
other complicated cases, we also have prehearing conferences during 
the trial; that is, when some new issue comes up or some particularly 
complex problem arises, the presiding officer will adjourn the trial 
and go into a prehearing conference and say, “Now look, boys, what 
is this all about? Let’s try and simplify it,” rather than have liti- 
gants and their counsel ramble around and ramble around. 

As you may remember, Judge Medina in the bankers antitrust 
case used the prehearing conference in the course of the trial as well 
as in advance of the trial with very great success. 

' As TI say, we do not have any statistics, but I think I can accurately 
report, both on behalf of the members of the Board, who are in effect 
judges, contractors, and their counsel in the second place, and lawyers 
in the Government who try these cases, that first they are all very much 
happier with the pretrial; second, that the length of the trial and the 
length of the record correspondingly has been very substantiall 
cut down because of the use of prehearing conferences; and third, 
that the Board is no longer deciding issues which were never raised 
or litigated in the course of the trial. This we think is a very great 
success. 

If I could add another comment on prehearing conferences, if you 
gentlemen will pardon me, I come back again to my main theme, 
that I think the cure for this, involving as it does adversary adminis- 
trative proceedings, is a greater application of judicial standards, 
in this case the judicial standard of the prehearing conference, and, 
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as with the courts and as has been pointed out here this afternoon, 
the effectiveness of prehearing conferences depends in my opinion 
upon two main things. 

First of all, there has to be a real stimulus from the agency itself. 
The word has to be passed down from the top that “boys, we really 
want to have prehearing conferences,” because if this is just halt- 
heartedly put forth and nobody really takes it too seriously, nothing 
much is going to happen. 

As has been stated here, the rules of many agencies, modeled after 
rule 16 of the Federal Rules of Civil Procedure, now contain virtually 
identical provisions to rule 16 providing for prehearing conferences, 
but, as Mr. Bond I think pointed out, there is , 1 do not think, complete 
enthusiasm for enforcement of the rule everywhere, so I say first of 
all there has to be a real zest or enthusiasm for the use of prehearing 
conferences which must emanate from the top, possibly from some 
impetus from this committee. 

Second, and again this has also been pointed out, the second main 
feature which is necessary in my view for the success of prehearing 
conferences in administrative proceedings is the caliber and the status 
of the hearing examiner, just as with a Federal judge. Their roles 
are coextensive in this respect. 

First of all, he must have a status which permits him to act like a 
judge in presiding over a prehearing conference, and, second, he has 
to be a person of some ability and talent and perhaps some training. 

These judges, you know, have been through school, and seminars, 
and one thing and another to try to educate them as to how to conduct 
prehearing conferences. 

This is one of the new elements of litigation which has crept in since 
the 1930’s. It is still I think in a pioneering period. There is a great 
deal in my opinion which can be done through the use of pretrial 
conferences, and again I submit in the course of trial as well as in 
advance of trial, to speed up things, to shorten the length of trials, 
toshorten the length of the records, to prevent surprise. 

If documents are admitted at these pretrial conferences, if the testi- 
mony of expert witnesses can be exchanged, there will be a lot of 
chitchat between counsel. The element of surprise will be diminished 
toa very great extent and all this will sharpen up the issues of the trial 
and tend to diminish what Roscoe Pound calls the sporting theory of 
justice, and tends to bring the truth out in a much simpler fashion, 
and perhaps also in a shorter period of time. 

I hesitate to take up so much time. I have a couple of other brief 
comments on this and then I will close. 

With regard to Mr. Pfeiffer’s suggestion about settlement, again 
following my basic theory that the examiner is in a position which is 
corresponding to that of a Federal judge, I think by all means he 
should take up the question of settlement. I think he should 
be reasonable, however. He should never try to club the par- 
ties into a settlement, but I do know from my own experience I think 
that if there is a genuine effort made by a third party, in this case the 
hearing examiner, to try to settle cases on a reasonable basis, a great 
many cases can be disposed of, and there again you are reducing delay, 
reducing the backlog, and so on. 

However, I am afraid I disagree with Mr. Pfeiffer on the problem 
of reassigning the case. 
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I would not have it reassigned at all. If settlement is impossible 
by the time that phase has been reached, there is nobody among the 
hearing examiner group who knows that case as well as that hearin 
examiner. He has been through all the preliminary phases of it. He 
has cleared away a good deal of the debris. He has sensed the psy. 
chology. He of all people in my opinion should be entitled to proceed 
with the trial, and I think again, if we are interested in delay, he could 
try the case much more quickly and much more intelligently, and on 
a Shorter record than if it were reassigned to a fresh mind. 

I have an additional point on this subject and then I will close. 

There are certain related matters. First of all is the use of plead- 
ings. I don’t think pleadings are particularly popular in adminis. 
trative proceedings of an adversary character. 

However, if we are really interested in preventing delay and short- 
ening trials, I think there is a much greater use of pleadings which can 
be made. If you require the complaining party to state the material 
facts, which I understand to be the basic rule of the pleading, relating 
to his claim, and you require the other parties either to admit or to 
deny them, he will necessarily crystallize and precipitate issues which 
will be clear issues and will be narrow issues, and as such will tend to 
be much more readily the subject of proof and so to shorten the trial. 

But where a mere issue is posed, as is done, I know, sometimes in 
these administrative proceedings by people and go on and on and on, 
there is no prima facie case. 

I know a complaint or its equivalent is not possible in every case, 
but I should like to submit to this committee that wherever possible 
proponents of a position, in the position of the plaintiff, be compelled 
or cates to file a complaint or its equivalent stating the material 
facts in support of their aflirmative proposition, and that the other 
parties be compelled to admit it or deny it. 

Secondly, there is the element of motion in motion practice. If 
you have good pleadings, you can very often dispose of a case on the 
motion without going through the expensive and cumbersome pro- 
cedure of a trial, but again, to repeat, this depends almost entirely 
upon the adequacy of the pleadings. 

We have, I might say, before the Armed Services Board of Contract 
Appeals now a fairly good system of pleadings and a motions practice 
has developed. 

Again this has enabled us to dispose of many cases on motion, most 
of them outside of the jurisdiction of the Board, without requiring 
everybody to go through an arduous trial, spend perhaps 3, 7, or 2 
weeks of trial, filing briefs, and so on and so on, only to have the case 
disposed of for lack of jurisdiction at the conclusion of the trial. 

My point is, if we could develop more motion practice before the 
trial, it would enable us to speed things up and dispose of many cases 
more quickly. 

Next there is also the matter of interrogatories which we presently 
use before the ASBCA. We find that interrogatories among parties 
again clears away much of the routine or facts which can be readily 
established to shorten the trial and that finally are requests for admis- 
sion of facts. 

Mr. Lisuman. Thank you. 
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We have been dwelling so long on hearing examiners and so on, 
I think perhaps we ought to devote a little attention to other factors 
which enter into the question of the efficiency of the Commission. 

I would like to throw out to the panel a question. 

What judicial decisions, if any, contributed to inefficient operation 
by the Commission ? 

I have in mind specifically the Ashbacker doctrine. Does anyone 
here have comment on that? 

Does anyone have any views as to any other judicial decisions that 
interfere with the efficient operation of the Commission? 

Mr. Fetpman. I would dispute whether this is interfered with. 

Mr. LisHMAN. I am asking the question. 

Mr. FetpmMan. | don’t think that requirements of procedural due 
process necessarily interfere with the efficiency of the Commission. 

I think some of the Commissions have gone overboard in the way 
they have read the Ashbacker case, but I certainly would not want to 
see us go back to the period when all applications were decided in 
camera on papers. 

Mr. Lisnman. I had in mind a criticism that had been advanced 
in other major meetings that, as a result of the Ashbacker doctrine, in 
many cases so-called defensive applications are filed that I would call 
strike applications that tend to delay and encumber the record 
unecessarily. 

Mr. FetpMan. I suspect the Ashbacker doctrine may have been 
responsible for some of the filings of additional applications in FCC 
licensing proceedings where you start out with a lot of applicants and 
you end up with a lot less applicants because they have gotten together 
in some sort of arrangements to share a license, and I suppose it has 
created some of the strike suit situations. But I don’t know that it is 
inherent in the procedural due process requirements of the decision. 

Mr. Lisuman. Mr. Tipton. 

Mr. Treron. I pretty much echo what Mr. Feldman said, that the 
principle of the Ashbacker case, it seems to me, is unassailable. 

There is good, sound fairness specified there. There is no doubt 
that it brought to the attention of the bar opportunities for the 
sporting use which Mr. vom Baur has mentioned. 

However, there really isn’t anything, it seems to me, that can or 
should be done about that. I think it is a good legal principle and 
over a period of years it will shake down. 

I think the courts will tromp hard on the attempted misuse of the 
doctrine and it will swing back so that we will have recognized a good 
principle and it will be handled right. I don’t think there is a thing 
to be done. 

Mr. Lisuman. The Chairman of one of these Commissions before 
us last week indicated that one of the greatest boons that could happen 
to his Commission would be if that doctrine could be eliminated. His 
experience has apparently been that there has been a flood of applica- 
tions of nuisance value filing. 

Mr. Ferpman. Alienation of these licenses might limit some of 
that. 

Mr. Lisuman. Mr. Bond. 

Mr. Bonn. I just had a question. 
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In conjunction with your statement, I wasn’t aware that it had 
been seriously suggested to this committee:that we ought to legislate 
away the principle that where there are conflicting applications the 
agencies should have some authority arbitrarily to choose one, and 
then thereafter to decide whether the one not chosen should displace 
the one who administratively was first placed on occupancy of that 
which was sought. 

Mr. Lisuman. I am not making any suggestion. I am reflecting 
the testimony of what we heard here last week. 

I am wondering whether you gentlemen out here have had any 
experience in that direction, and I am trying to get your views on it, 

Mr. Berxar. I can say that the problem of strike applications or 
filing suit without intention to go through with it would exist without 
regard to the Ashbacker case, and I am glad to hear Mr. 'Tipton say 
that this is not a problem in CAB because I can see its application, 
and in those cases it is much more difficult than it is in radio Cases, 
when you can actually decide that there are conflicting applications, 
whereas in a route certificate the conflict is a matter of degree. 

Mr. Trpron. I didn’t mean to say that it wasn’t a problem. 

{ am sure the Civil Aeronautics Board is having a problem with 
it, but I think it is a necessary problem and one that will tend to be 
ameliorated over a period. 

Mr. Beexar. I am just trying to think. 

Suppose the Supreme Court had decided the other way. We 
would really have a mess, where one fellow would go through a hearing 
and the other would mark time until after the vears go by and then 
after they denied the first fellow, the other fellow would be up, too, 
for a hearing. So let’s not be too critical of that doctrine. It is 
all right as a doctrine. 

Mr. Pretrrer. I agree with the statements of the last two speakers, 

It is true that the Ashbacker doctrine makes for the big case, but if 
you didn’t have the big case you would have sucessive applications 
being tried and it may be the totality of the record would be greater 
than where you have it all in one ball of wax, so to speak, and the 
Ashbacker doctrine has a basic priniciple of fairness which I think is 
sound. 

I would like to call the attention of this committee to a case which 
I think has played more havoc, I think, with the Board and that is 
State Airlines against Civil Aeronautics Board, which was decided 
many years ago, and in which the Board was affirmed where it 
awarded a route to an airline that didn’t apply for it. 

The route was applied for by an unsuccessful competitor. The 
theory of the decision is that since the route awardee was in the same 
general area under consideration as the successful applicant, the Board 
being an expert body could describe its own routes and award it to the 
airline which it thought was the most fit, willing and able. 

On the surface that is a very good doctrine, but what that means 
is that we don’t have any system of pleadings, or applications, or 
petitions of intervention, or whatever you want to call it, which 
describes exactly what is involved in an area route proceeding. 

There have been cases where cities have been awarded service where 
no airline has applied for it, and in a recent case—and I hope I 
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am not telling tales out of school—a city was awarded service even 
thought it didn’t apply for it, not even the city. 

Mr. LasomMaAn. What kind of a record is made in those cases? 

Mr. Prerrrer. In those cases, exactly what kind of a record do you 
have? 

How is the examiner in a position to rule out evidence on the 

ounds that it is irrelevant to the applications as filed ? 

I confess I don’t know the answer to this. I don’t imagine that 
the Congress would be interested in overruling the Supreme Court 
decision, but that is a problem which contributes to the length of the 
record. a 

Mr. vom Baur. May I say, Mr. Lishman, I think that is just plain 
wrong. aes : ages Ee 

If anybody can get relief it is a large country with 170 million 

ple, and I don’t see how you can ever confine the issues and 
anything must go in. | 

Again, to repeat my old theme, I think there should be pleadings 
tothe fullest extent practical, and I don’t think really an award should 
be made to someone who isn’t a claimant for relief. I think it isa 
great adder of delay and inefficiency in the whole administrative 
process. rhe fees bra Sis 

Mr FerpmMan. That is like the heirship proceeding in New York 
law, where someone dies intestate and a lot of people file as the next 
of kin, and you not only have to prove that your man is next of kin 
but you have to prove that it is absolutely impossible for anyone else 
to be closer or in equal degree of consanguinity, and the record goes 
on and on forever, which is about the same situation. 

Mr. LisumMan. With all due respect, we have been hearing a lot in 
generalities about delay and the expense of administrative proceed- 
ings, and we have attempted to explore the causes for the delays or 
what is conducive to them in order to know what to do with providing 
a remedy, and so far all we have heard is there is a delay and there is 
the expense. 

Now, what are the primary causes of delay? What are the primary 
causes of this expense? We tried to pinpoint it a little by paying a 
great deal of attention to procedures, and apparently we haven’t 
gotten very far in that track. 

What are the other causes aside from procedural causes? 

Mr. Fetpman. I think Mr. Pfeiffer put his finger on one yesterday, 
and that is the de novo review of the trial examiner’s report. 

Mr. Lisuman. How often does that occur? 

Mr. Bonp. In almost every contested case, if I may give a generaliz- 
ed answer. 

Mr. vom Baur. Certainly it is the function of the agency to give 
a de nove review on the facts and on the law in every case barring 
some rule of contract. 

Mr. Treron. I just don’t think the de novo review has any bearing 
on the delay at all, because the delay, it seems to me, is attributable 
toa number of things, and as far as hearing is concerned, primarily 
to cross-examination. 

In CAB hearings there is, I believe, quite a well-worked-out method 
of developing the issues beforehand and deciding who is going to 
furnish what information. 
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Mr. Lisoman. You mean by exchange? 

Mr. Tieton. Exchange of exhibits in advance, so that the objectiy, 
is usually achieved: to have nothing at the hearings eXcept 
cross-examination. 

The cross-examination is extensive in many cases, and I will back 
off from being a practitioner and just look at them, far too repetitive, 
and usually, as cross-examination tends to be, it is reasonably useleg 
and yet, at least I have thought about this, I know of no way of ¢eop. 
trolling cross-examination except through the efforts of a vigoroys 
examiner who interrupts cross-examination and takes counsel to task 
for either useless cross-examination or repetitive cross-examination, 
something of that sort, because you can’t lay down the rules on crogs. 
examination. And we must not take any action, I think, in terms of 
inflexible rules that will deprive the record of useful cross-examing. 
tion because that is a basic part of the hearing, 

The usefulness of cross-examination is such that delay, if that 
causes delay, is worth it, but the only way you can take action to cur 
and reduce the useless cross-examination 1s by the action of a Vigorous 
examiner. 

That seems to me to be right. Consequently, that drops in the lap 
of the hearing examiner the solution to the problem of hearing delay, 
I think. It is up to him. 

We have emphasized the importance and the difficulty of the 
examiner’s job, and that is a good illustration of it. 

A second element of delay is the workload of the agency itself, just 

etting to the cases, that is, the agency that decides. Whether or not 
they reexamine the facts, to get to the case is a problem. 

We have talked about a variety of methods of freeing up the men- 
bers of these commissions to permit more time to be spent upon im- 
portant matters. There again you have a matter of management of 
the Commission. 

There isn’t anything that Congress or anybody else can do to force 
an agency to devote itself to important matters and not devote itself 
to routine. That is a part of the management of the agency and 
that is what they have to do. 

Another element of delay, I have no doubt, is in transferring the 
case from the examiner through the agency to an opinion writing 
staff that must start over again. Maybe that is done in all agencies, 

In any event, it is done in the Board. The examiner writes his 
report under well-established procedure. The Board then considers 
the matter and refers it to an opinion writing group. That is w- 
questionably productive of delay, because if a good job is to be done, 
the opinion writers have to take the time to learn something about it. 

This I think is really debatable, and I am not really clear in my 
own mind, but I believe it is worthwhile to stop the examiner’s par- 
ticipation in a case with his report and then turn it back over to 
someone else to write the opinion. I believe that is worthwhile. 

Mr. Lisnman. How about handling the exceptions? 

Mr. Tieton. The examiner handling the exceptions? 

Mr. Lisuman. Yes. 


Mr. Treron. I don’t think that would be right because they ar | 
exceptions to his conclusions. They say you were wrong here, you wert 
wrong there, and you were wrong some place else. 
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Well, in case of sheer inadvertence, he might well say, “This fel- 
low is right. I did make a mistake.” However, when it is a matter 
of construction of the facts or determination of policy, there wouldn’t 
be any point in having him pass upon that exception. He has heard 
the argument before, so that what I am actually getting around to 
saying is in terms of delay, the action that could be taken by strong 
examiners to manage cross-examination is one step. 

The action that could be taken by the membership of the agency 
in freeing itself of routine and devoting itself to the decision of the 
cases is another, and I see no other way of getting at it. 

Mr. Lisuman. Mr. Beelar. 

Mr. Beetar. Mr. Lishman, I concur in what Mr. Tipton said. 

I might give you some information which I have which is general, 
namely, in the case of the FCC, and believe me, I am not attempting 
tobe critical. I am just stating the environment that exists. 

The FCC staff and agency people are very hard-working people, 
but the facts are, in contested cases it takes about 18 months to get a 
trial examiner’s report and it takes about 18 months after that to get 
a decision from the Commission. This is over a 2- or 3-year period 
of cases. 

Statistics are confusing, but if you take the contested cases, you 
then see where the delays occur and you might have some idea as to 
why they occur. 

The facts are also that the FCC has about a dozen trial examiners 
and they are trying and deciding cases about one a month, and most 
cases are tried at the trial examiner’s level. 

You have your case completely tried and decided. Then it goes 
on into where the staff reviews it, the review staff reviews it, the 
Commissioners’ personal assistants review it, and hopefully some of 
the Commissioners review it. ‘Then you have a complete review from 
the cold record of people who had nothing to do with the case. 

What happens there is I think, and I don’t think the difference in 
quality of the result warrants that many man-hours, again in con- 
tested decisions at the Commission review level they are putting out 
about two and a half contested decisions per month. 

When you consider the fact that you have 7 Commisisoners, and 
about 24 review staff people, and 2 or 3 or 4 Commission office people, 
and you add this up, it is about equal. 

Assuming all these people participate, it would be about one deci- 
sion per man year, and this wouldn’t be very good in terms of district 
judges’ output, so I think what I am saying is the organizational 
environment is not productive to efficiency, and this is no criticism 
of the people that are dedicated and trying to do a job in this area. 

I think we do have something there. At least we need to know 
the facts. 

In the case of the courts’ dockets, we now get the facts. In the case 
of agency dockets, we do not get the facts, so I think this is a very 
important subject. 

Mr. Lisoman. In the light of what you just said, Mr. Beelar, I 
would like to have the record show the comments of Judge Pretty- 
man’s committee before the President’s Committee on Administrative 
Procedure in 1955, in which it is stated: 

Much discussion of the administrative process and action suffers from a lack 


of precise and up-to-date factual information as to how various procedures 
currently operate. 
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I assume that the gentlemen here would agree that that probab] 
is an accurate statement of the conditions which we are confronted 
with. 

The next question is, What procedures would we consider which 
would furnish us this up-to-date factual information ? 

Does anyone on the panel have any views on that subject ? 

Mr. vom Baur. 

Mr. vom Baur. I think one thing that would help a great deal would 
be the setting up of an independent office of administrative procedure 
without czar-like powers, and I agree with what Mr. Tipton has stated, 
but with the power to stimulate, and to confer, and to bring about q 
spirit of cooperation. 

One of the great troubles, it seems to me, that exists with our Goy- 
ernment is that everybody is so busy with the nuts and bolts of every- 
day business, it is pretty hard to think about revising systems and 
bringing about a new system in cooperation with another agency or 
something of that kind. 

An office of administrative procedure could gather facts, statistics, 
could investigate and ascertain how certain practices are going in 
different agencies, which agencies decide cases quicker than others, 
and why they do. 

They could gather the very type of statistics that you have reference 
to, and in addition, if such an office was set up, and I think 8S. 600 
contemplates setting up such an office, without czarlike powers it could 
almost tend to bring about more of a spirit of cooperation between 
agencies by gradual negotiation and a friendly spirit, which I think 
is essential in all this, and in the course of time tend to bring about 

reater uniformity in rules and practices to the extent that uniformity 
1s possible. 

In short, I think there should be a focal point, No. 1, for facts, 
statistics, and, second, to stimulate cooperation to the extent that 
cooperation is possible. 

Mr. Beex.ar. I would like to make clear that my statement is that I 
also imply criticism to those who practice before agencies. I think 
there is too much direct examination and too much cross-examination. 
Only the trial examiner can control that. 

I think there are too voluminous exceptions. People go up with 
150 exceptions from anexaminer’s report. Thisisridiculous. I think 
they should be made to argue five minutes on each exception. 

Mr. Lisuman. Mr. Zwerdling. 

Mr. Zwerviine. I would like to heartily endorse Mr. vom Baur's 
statement about the independent office of the administrative procedure 
from this standpoint: It seems to me that this session is tremendously 
valuable and has stimulated a lot of thought on the part of the panel 
and very useful exchange of ideas, but there is a danger here that we 
may kid ourselves into believing that there is a simple shortcut solution 
to these problems, that there is a pill you can take that will solve all 
these problems. 

It just isn’t that kind of a situation at all. These problems are 
difficult problems. 

There are situations in which with the best will of the world we 
have to evolve over the years of dealing in and trying these techniques, 
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and being fluid, and having the capacity not to want to live with the 
status quo, but being willing to experiment with new techniques and 
so on 

However, that can’t be done in my opinion on a hit or miss basis. 
It requires continuing leadership, and help, and guidance by a 

rofessional staff agency, in my opinion, set up for that purpose. 

The experience we had have had in the last few years 1s that every 
¢ months almost like clockwork, there is a new high level committee 
appointed by the President, or a congressional committee, or an Ameri- 
can Bar Association committee, or a Federal Bar Association com- 
mittee, which makes an excellent study of these problems. It submits 
gn excellent report with very worthwhile and useful suggestions, and 
then there is the silence of the tomb for the next 6 months, and I think 
I would not be exaggerating to say that only in rare instances have 
any of the recommendations of the Prettyman conference been placed 
into effect by any of the agencies. 

I am not being facetious when I suggest that one of the negative 
effects of all these studies every 6 months is that every time a new 

up makes a study, it takes lohier for them because they have a 
fer record to study going back de novo. 

t want to repeat about this danger of thinking these things are 
simple. 

I have heard Commission members suggest that there is no reason 
why one of the complicated rate proceedings or licensing proceedings 
cannot be tried as expeditiously and be held in the same time it takes 
to try a criminal action or a divorce action. 

To mea person who makes that kind of a statement is deluding him- 
self dangerously because the nature of these protracted proceedings 
just will not permit them to be handled in that way. 

The other danger is if we take the hard road and face up to these 
hard facts of life, there is a danger that we will become discouraged 
and throw up our hands and conclude that we can’t do anything about 
it. 

I think neither of these situations is the case. The realistic situation 
that we find ourselves in, in my opinion, is that there are many differ- 
ent things that already have been developed here in the last couple 
of weeks, that can be done to attack this situation, but these things 
have to be done on a really persistent basis. They have to be done 
recognizing the difficulties. 

Take pretrial, for example. It is not enough to point out that there 
are difficulties or that there are conditions where it won’t work. It is 
important to recognize and to spotlight the conditions which will make 
it not work and then to go ahead and figure out the conditions that 
will make it work and operate on that basis. 

There just isn’t any Checttad answer to these problems, so we have 
to have some permanent, continuous leadership in this area that we 
don’t have siden, It is not in the Civil Service Commission. We 
allknow that. That is not their job. 

Mr. Lisuman. We will have Mr. Pfeiffer make a final comment. 

Did you have something to say, Mr. Curry ? 

Mr. Curry. Yes. I would like to correct some misinformation that 


I gave. 
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Mr. Beardsley called my attention to this prehearing rule in the 
rules of practice of the Commission, and section 1.68, entitled “Pre. 
hearing Conference,” has this to say: 


Upon written notice by the Commission in any proceeding or upon written 
or oral instruction of an officer, parties or their attorneys may be directed to 
appear before an officer at a specified time and place for a conference Prior 
to or during the course of the hearing, or in lieu of personally appearing, to 
submit suggestions in writing for the purpose of formulating issues and 
considering. 

Then certain points. I think I left the impression that only the 
Commission could make the order, which is not correct. 

Mr. Bonv. Does not the rule further peer that only the things 
agreed upon by the counsel may be made binding on the parties, so 
the record will be more complete? I may be wrong in the premise 
of that question. 

Mr. Curry. I don’t believe so. It says this: 

Recordation and order: Action taken at the conference, including a recitation 
of the amendments allowed to the pleadings, the agreements made by the parties 
as to any of the matters considered in defining the issues shall be recorded in 


appropriate order unless the parties enter upon a written stipulation as to such 
matters or agree to a statement there made on the record by the officer. 


Mr. Bonn. Thank you. 

Mr. Curry. I think this is a tremendously difficult: problem, Mr, 
Lishman, as to what could save time, and I think that your committee 
and Congress have done a great deal to speed up proceedings before the 
Interstate Commerce Commission. 

I think anybody practicing there is tremendously interested in that 
problem. 

The position of practitioners’ associations, as I said yesterday, is 
against this separate office to deal with the examiners and it feels that 
that would be divided responsibility; that, after all, the Interstate 
Commerce Commission has to make these decisions and it should have 
some control over the hearing examiners and they should be in its 
own Office. 

One thing that the Commission has experimented with is this 
question of prehearing conferences. A good many cases don’t lend 
themselves to that procedure. The counsel have found that it doesn’t 
work out very well and I think the Commission is justified in not 
suggesting it or the examiners are justified in not suggesting it. 

In some instances I think it works pretty well, but I wouldn’t put 
that down as a great timesaving device in dealing with these problems, 

I agree with what has been said about a good hearing examiner 
and his ability to cut down cross-examination, which sometimes can 
be very lengthy, but I feel myself that that is a power that should be 
exercised very carefully because one reason I believe that the Inter- 
state Commerce Commission has stood up through the years is 
because it has tried to be entirely fair. 

When a man is cut off on cross-examination or his client says his 
counsel is cut off on cross-examination, sometimes he feels that there 
has been some unfairness there unless it is perfectly obvious that the 
man is going beyond the bounds. 

I think that is something that ought to be dealt with most carefully 
and conscientiously, although I think that many examiners, and in 
fact I think that most examiners, at the Commission are very careful 
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in restricting cross-examination. Certainly it has been true in the 
instances where I have had anything to do with it. 

Now the Commission has experimented with modified procedure 
which will apply in some cases and not in others. 

In small cases, for example, they will put a case down on what they 
call modified procedure, which means that the complainant will set 
forth his case in writing, to which he adds his argument iu support of 
the writing. ‘The writing has to be verified in the form of affidavits 
of the witnesses. 

The other side then files a reply and in filing the reply they can 
then indicate whether they want to cross-examine any of these wit- 
nesses. In many cases there isn’t any cross-examination. 

When the reply is filed, the complainant then can ask for cross- 
examination of the witnesses whose affidavits are attached to the reply. 

The reply also has arguments in support of the man who makes 
the reply. 

Then there is a further reply by the complainant to that statement. 
In many cases that goes off without a single request for cross- 
examination and the matter is handled rather quickly. I think that 
the way it is handled is that some of the attorney advisers work on those 
cases under the direction of a hearing examiner and he has to approve 
the report that comes out as a result of that procedure. That saves a 
great deal of time, saves a great deal of money to the litigants, and 
itis a fine procedure, | think, but it can’t work out in some of the big 
cases. 

Now a thing that seems to be worth considering, not speaking now 
for the association, is that I have found that if I am in a hurry to get a 
case through, if I ask that it be heard in Washington and if the parties 
agree to its being held in Washington, it can be heard much more 
expeditiously and promptly than if it is heard out in the field some- 
where. 

I do not blame the Commission for that because they make up 
itineraries. ‘They will have a string of cases that a man has to handle 
on his itinerary. It would not be worth his while to go out unless 
he handles a number of hearings so that they wait to get the cases 
accumulated that will fit in with this man’s itinerary and then, when 
he gets back, he has a pile of cases to work on and your case may be 
somewhere down the line and be considerably delayed. 

The Commission is handicapped by the amount of money it has to 
expend. It tries to do this as economically as possible and that has 
some effect, I think, in prolonging the time between filing of the 
complaint and the final decision. 

I would like to say that in many of these cases the Commission 
acts most promptly. In these finance cases much of the material 
is set forth in the application. It is verified and that goes into the 
record in accordance with the rules of practice as if it were evidence, 
but subject to cross examination. 

The other side, if there is another side, has full opportunity to 
know what those basic facts are and to make a countervailing showing 
if it cares to do so. 

Mr. Lisuman. Mr Pfeiffer, I think you will be the concluding 
panel commentator following which I hope Mr. Deale will be able 


to _— to some extent just what has gone on here in the past 
week, 
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Mr. Connor. Might I have leave to supplement an answer to 
question that you asked of me which was, if I had informatioy 
regarding statistical studies. It did not occur to me that some jp. 
formation might be found in the report, of the Office of Administra. 
tive Procedure or Practice which was set up in the Department of 
Justice. 

Mr. Lasuman. I understand also that some useful information 
might also be obtained from one of the Hoover reports. 

Mr. Connor. And perhaps from the Dawson Committee op 
Government Operations’ studies on this subject. 

Mr. Lisoman. Mr. Beardsley ? 

Mr. Brarpstey. Mr. Lishman, because my industry is really the 
only one that I can recall hearing of at least, and I have not attended 
all these hearings, where there have been any specific recommenda. 
tions for lopping off certain of the Commission’s jurisdiction, I did 
want a chance to refer to Commissioner Arpaia’s statement of a few 
days back and make a few comments on that when appropriate, if 
that is permissable. 

Mr. LisumMaNn. You may make them right now. We are very 
interested in Commissioner Arpaia’s suggestions. 

As a matter of fact, we are all ready to make a separate study 
ourselves as to the suitability of trying to implement some of those 
suggestions. 

Mr. Brarpstey. I was very interested in them too, both academ- 

ically and as a representative of an industry which would be very 
vitally affected by them. 
; The first thought I had in mind was the general one that, as I 
understand these hearings, they are intended to see what burdens 
in the aggregate can be removed from the administrative agencies, 
Now, for example, one of the propositions that Commissioner Arpaia 
put forward was the thought that with respect to physical regulation, 
for example, the Interstate Commerce Commission could be divested 
of its jurisdiction over the rail and motor carriers and that would 
fall in the category of the SEC. Well, so you shift the burden from 
one agency to another. If that is the purpose of these hearings, I 
have misunderstood them. I thought it was to get rid of the burden 
entirely. 

Mr. Lisoman. You would not want to have us do away with 
regulation of securities ? 

Mr. Brarvsiey. No, but there may be certain areas of issuance of 
securities that your general regulations, State regulations, for exam- 
ple, against fraud and things of that kind might be enough to cover. 
{f you are going to shift the burden from one agency to another, you 
put. the industry in a worse position than before in the sense that it 
has to learn an entirely new rigmarole with respect to a certain por- 
tion of its day-to-day operations. You will put the agency also ma 
position of having to learn about a new industry that it has not pre 
viously regulated, and I do not think anything has been gained in the 
public interest as far as that aspect of his suggestion is concerned. 

It is entirely possible, it seems to me, that perhaps in the aggregate, 
large areas of Commission jurisdiction, and I mean all across the 
board, not just the ICC, could be dispensed with. For example, in 
the motor carrier line act there is a provision that makes it contrary 
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with respect to a good many activities of motor carriers that the States 

sill remain in control, so to speak. That does not mean we are not 
ated, but at least no agency of the Federal Government is bur- 

dened with that regulation. yl é 

I was also rather intensely interested in Commissioner Arpaia’s 
suggestion that regulation could be done away with entirely in the 
ease of, for example, carriers of household goods, transporters of 
automobiles, oilfield machinery carriers, and pipeline stringers, and 
other such specialized carriers such as armored car carriers, film dis- 
tributors, garment haulers, et cetera. 

I do not suggest that there would be any constitutional infirmity 
in connection with that legislation. I am sure that the power of Con- 
gress is so complete that it could do it if it wanted to. 
~ First of all, it seems to me that that would be a very grave breach 
of faith with people who were told, in effect, 25 years ago that, “if 
you will go out and do a good job, invest money and time and effort 
and build up your business, to the extent that you provide an adequate 
service to the public, you will be protected somewhat in your right to 
continue that service. It will not be watered down by a constant 
stream of entrepreneurs coming in.” That is what has = 

I suggest that the ability of a person moving his household today 
to get good service providing he is willing to pay for it—and our 
field is no different than anybody else’s, because I do not get something 
for nothing—is a lot better than before there was regulation. 

In the old days before there was regulation of household moves you 
could get a cheap move and you would be lucky if you ever found 
your furniture. 

' In addition to that aspect of the matter, perhaps more important 
from the public standpoint, is what happens when you take a field 
that has been regulated for 25 years and open it wide open and say 
that anybody that wants to buy a truck can go into this business. 

Now, that gives an opportunity to a lot of people, and although 
Iam not saying they are improperly motivated, but they are not ex- 

rienced. ‘They do not know anything about the business. They will 
ie a truck on credit or whatever is needed in the way of facilities 
and they are in business. They make a legitimate haul. They han- 
die some household goods from here to Dubuque, lowa. They have 
to get back. They cannot find any household goods. They are not 
going to be in business long before they recognize that coming back 
empty means going broke quickly. 

If we have one problem in the industry, and I think it is paramount 
to all of us, it is the constant and increasing amount of illegal, plain 
illegal operations which are not in the slightest controlled by the In- 
terstate Commerce Commission in its prosecutory function or however 
you want to put it. It is something there. For every person who 
is convicted of illegal operations there must be a thousand who get by. 
Multiply that by the number of people who would come into the busi- 
ness by virtue of opening all these avenues of entry with the only 
limitation being the ability to get a piece of equipment on credit and 
you would have so much in the way of illegal operation that if the 
Commission tried to regulate, tried to stop it, you would have imposed, 
I believe, a greater burden on them than they were able to get rid of 
in their ability to do away with the regulation of that particular seg- 
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ment of the industry. But far worse, you would have made it jm. 
possible for the carriers who are still under regulation with 

to their phases of the business, because of the amount of business tha 
would simply be illegally taken away from them, to remain solvyen; 
and to remain able to perform a valuable public service. 

I just think that once you open that door you get to the point where 
you might just as well eliminate all regulation and go back to the 
law of the jungle, as they say, and I do not think many people are 
in favor of that. 

Thank you, Mr. Lishman. 

Mr. Lisuman. Thank you. 

Mr. Pfeiffer ? 

Mr. Pretrrer. Mr. Lishman, I think a partial solution to our prob. 
lems of today lies in an enlargement of the number of Commissioners 
in an agency. 

I believe this idea was put forward by Chairman Durfee at the 
CAB portion of this hearing. 

I think he is 100 percent correct. I think the agencies suffer from 
a sort of bottleneck condition. 

At the Civil Aeronautics Board, I think I am correct when I say we 
have 700 employees or somewhat in that neighborhood of which there 
are 24 examiners, 12 opinion writers, and only 5 Board members. 

Each Board member has only one assistant. These Board members, 
in addition to passing on the litigated cases where hearings have been 
held, must pass on countless routine matters. Their assistants help 
them in that respect by passing on the more or less routine matters, 
The Board members themselves have international negotiations to 
conduct, bilateral air transport agreements. They are responsible for 
the issuance of regulations in addition to the hearings. 

It seems to me that, if we enlarge the number of Board members to, 
let us say, seven or nine and authorize them to sit in panels of three 
on these litigated cases, there would be more expedition in the result 
and particularly if we enlarge the opinion-writing division to at least 
the number of hearing examiners and attach them as individual as- 
sistants to the Board members, as I have indicated previously, less of 
a bottleneck will occur. There would be less delay in reaching a 
decision because the Board members would be acting in panels and 
there would be less delay in writing the opinion because there would 


be a sufficient number of opinion writers attached to the individual | 


offices of the Commission or the Board to keep pace with the decisions 
as they are produced by the hearing examiners. 

Mr. Lishman. Mr. Hansen, did you have something you wanted 
to say # 

Mr. Hansen. Yes. I would like to comment also on Commissioner 
Arpaia’s prepared statement of the other day if this is the appropriate 
time. 

Mr. Lisuman. Yes. 

Mr. Hansen. I think many of his ideas in here deserve very serious 
consideration. 

Unquestionably, deregulating some things that are now regulated 
by the ICC would cut their workload. I would like to comment on 
these as I go along. 

I think the important thing to consider if you are going to talk 
deregulation is that you deregulate only where the general public 
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welfare is not involved; for instance, armored cars, deregulation of 
armored trucks or deregulation of new automobile carriers or de- 
regulation of oil well riggers. I do not think the general public is 
involved there. I think that is a certain specified type of equipment 
that either might be deregulated insofar as a common carrier is 
concerned, it isa form of contract carrier anyway. ‘That may, in some 
respects, lessen the Commission's burden. val #3 

I think, for instance, as far as his mention of a Commission’s 
jurisdiction over the standard time act, I do not know how much time 
the Commission spends on it but certainly that is very remote from 
regulation of transportation. ’ 

The issuance of securities, as Mr. Beardsley pointed out, might 
mean merely transferring the work load from one agency to another. 
How much, I am not qualified to speak about that. I do not think on 
these small mergers of motor carriers, though, that, if they are small 
enough, I do not see why the Commission would have to be concerned 
with them. I am not quite as concerned as Mr. Beardsley is on some 
of this deregulation. I cannot foresee that, for instance, if armored 
cars were deregulated that any appreciable number of new armored 
car operators would spring up. I think it is a business that requires 
so much transportation and it is being supplied so much transportation 
and that is probably the end of it. ’ 

The same would be true for all manufacturers or oil well drillers. 

I think there is some merit to Commissioner Arpaia’s remarks about 
section 15(7) of the act which concerns suspension and request for 
suspension of rates. Certainly, the act was first promulgated to protect 
the public interest against the transportation carriers and it seems to 
me that this is a rather shocking total that, of all the rate proceedings 
instituted, only 8.6 percent of them were instituted by the shippers 
whom the act was supposed to protect. 

I think the act has generally come in actual practice to be a protec- 
tion of one form of transportation against another form of transpor- 
tation, and I think that that is correct insofar as the national 
transportation policy is concerned, but I do think that something might 
be done with the suspension request of rates of one mode of transpor- 
tation against another mode. You are not denying through due 
process. They still have the avenue of formal complaint open to 
them. 

The important thing is to protect the general public or the shippers 
receiving the freight. 

As to his procedural requests or recommendations, orders being 
reviewed by one Commissioner rather than three Commissioners, I 
think there is some merit to that although I do not feel qualified to 
discuss that more fully. 

I think, all in all, with those things in particular that I have pointed 
out, Mr. Lishman, that Mr. Arpaia’s statement does deserve very 
serious consideration by this committee and I hope that it would reduce 
some of the workload of the Commission. 

Mr. Lisoman. Thank you, Mr. Hansen. 

Mr. Beelar, I guess you will be the last to comment. 

Mr. Beexar. have a small observation on Mr. Pfeiffer’s suggestion 
about increasing the number of Board members. 

I do not think in the case of the FCC that this would aid to reducing 
the backlog. The fact is that I think the reverse would be true. This 

452535949 
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is because the FCC operates as a unit. Therefore, the more people 
you have the more difficulty and delay you have in arriving at ap 
agreed solution. ANE ; 

Now in the beginning in 1934 they did have divisions but this did not 
work too well because everybody had a right of appeal to the Commis. 
sionen bane. This introduced an additional step. If you are going 
to have a division of functions you must have no review. Then you 
have division of labor and some reduction of backlog. 

Mr. Prerrrer. I might say that what I had in mind was simply the 
practice used by the U.S. cireuit court of appeals. There are, I be. 
lieve, nine judges but they sit in panels of three, and the decision of 
the panel is the decision. There is no further appeal except to the 
Supreme Court. 

Mr. Lisoman. Mr. Deale, would you undertake to summarize what 
vou feel are the highlights of the discussion we have been having for 
the past days? 

Mr. Deratr. Thank you, Mr. Lishman. 

By way of introduction, I refer to the policy adopted by the special 
subcommittee here. This is a most worthwhile statement. It is time- 
ly. It is comprehensive. Even if only a small part of this poliey 
can be effectively implemented by the subcommittee, indeed even if 
only a couple of the subjects here listed could be thoroughly gone 
into, there is no doubt that this subcommittee would accomplish a 
tremendous good toward improving the administrative process, 

I know what impresses many of us who have followed various efforts 
to improve agency proceedings is the fact that this subcommittee has 
both momentum and jurisdiction. Other committees in the House 
of Representatives might have one but not the other. 

We are sure that this subcommittee will not lose its jurisdiction, 
We hope that it will not lose its momentum. 

The subcommittee’s concentration on matters pertaining to organi- 
zation, procedure, and practice deserves a word of commendation 
because the solution to the problems which we have discussed over 
the past several days goes far beyond the investigation of individual 
shortcomings. Human frailties we will always have with us, 

Broadly speaking, there are two approaches which might be taken 
in looking toward the goals set out in the subcommittee’s statement 
of policy and purposes. One approach is to set up laws and see to 
the establishment of regulations to secure against missteps and indis- 
cretions. The other approach is to devise ways and means for 
enabling the agency members and their staffs to do a better job. My 
own feeling as between these two approaches is strongly in favor of 
the latter because of its affirmative character. 

Now in dealing with the problems under consideration by the sub- 
committee, it seems to me that we should be cautious against. entan- 
gling ourselves with labels. Terms like “judicial standards,” 
“rulemaking,” “adjudication,” and “adversary proceedings” are, to be 
sure, generally useful words but they can be easily abused and used 
almost as shibboleths. It is suggested that perhaps more basic or 
elementary descriptions of our objectives in terms, for example, of 
fair, fast, and final decisions would be helpful. 

Now, Mr. Lishman, I come to the question of what this subcommittee 
might recommend. There are at least seven areas where subcommittee 
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action appears clearly indicated. These seven areas I have listed as ex 

rte communications; role of the hearing examiner; operation ac- 
countability ; considerations of organization; case delays; conflict of 
interest ; and individual responsibility for opinions. 

I would like to comment on each of these subjects briefly. 

First, with respect to ex parte communications. On this subject 
it seems to me quite evident that legislation is called for. The agen- 
cies should have legislative support to handle the problem of thwart- 
ing improper ex parte communications. Whether or not the agencies 
in theory could get along without legislation and dispose of the prob- 
lems themselves is, in my mind, a wholly academic question undeserv- 
ing of a second thought. Public confidence in the administrative 
process is an important aspect of the recommendation for legislation. 

In preparing the appropriate legislation to thwart improper ex parte 
communications, the subcommittee should be very careful, and I am 
sure that it will be, in not giving the impression that ex parte com- 
munications are per se bad. The truth is that sensible agency oper- 
ation requires a great deal of ex parte communications. 

Two approaches are open to suitable legislation. One is to define 
in the statute itself when ex parte communication is improper and 
to provide for appropriate penalties. 

The second approach is for an act of Congress to set out guidelines 
in reasonable detail for agencies to follow in drafting their own 
rules on the subjects and these rules in turn would have the direct 
sanction of the congressional act and would be enforcible by penalties. 

This second approach, I feel confident, would provide sufficient 
stimulus to the agencies to do a good job. It might conceivably 
have an advantage over the first approach in that there would be less 
confusion about the application of the rules within each agency be- 
cause the agencies would be allowed to take into consideration the 
various and different circumstances of their own operations. 

However, as I said yesterday, in an area like this, I question whether 
there is only one way of drafting suitable legislation to the exclusion 
of any other way. It seems to me that both approaches as outlined 
have merit. 

My second subject of consideration covers hearing examiners. 
It is clear that legislation is required to define the role of hearing 
examiners. I suggest that this legislation should spell out the re- 
sponsibility of the hearing examiner for the conduct of the hearing, 
including the disposition of questions of evidence, stipulation, pretrial 
srocedure, subpena, and the like. Along the same lines, there should 
be no interlocutory appeals from his orders except from those dispos- 
ing the case. 

It seems to me too, that the legislation should define the weight 
which ought to be given to the examiner’s report. The thought here 
is that the agency members would review the report from the point 
of view of facts and law and policy. In general, they would be lim- 
ited to exceptions. 

On the other hand, it is important for agency members not to be 
held down or not to be circumscribed 100 percent by the hearing ex- 
aminer’s report. If they find an important issue which has or might 
have a bearing on the final decision and which has not been covered 
at all or has not been covered adequately in the hearing examiner’s 
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report, they should be free to go ahead and address themselves tg 
pertinent additional matter by asking the interested parties for brief, 
or by ordering an expedited hearing on the undeveloped issue before 
either the hearing examiner or the agency itself. 

If the hearing examiner’s role is defined along these lines, and jt 
seems to me it ought to be, there is no question that hearing examiners 
should receive greater compensation than they do at present. I would 
suggest, as someone else has done already, that the salary of hearing 
examiners bear a comparable relationship to the salary of agency 
members as the salary of hearing commissioners of the Court of Claims 
bears to the salary of its judges. 

I would like to quote from the pending legislation, H.R. 7094, known 
as the Federal Administrative Practice Act bill, by way of indicating 
certain qualifications which a hearing examiner should have. Section 
204 of the bill provides that the qualifications of persons for apoint- 
ment as hearing commissioner—the bill uses the term “commissioner” 
instead of “examiner”—shall include “capacity and experience to 
assure that high competence, impartiality, diligence, and independence 
of judgment essential to a proper discharge of the function of hearing 
commissioner, including the ability to preside at and control hearings 
with firmness and fairness, to determine the admissibility of evidence, 
to interpret and apply legal authorities and precedents, to arrive at 
decisions objectively and on the basis of law and evidence, and to write 
with clarity and conciseness.” 

The third area of discussion I have entitled “Operation 
Accountability.” 

It seems to me that there should be constant review and analysis of 
the charter statutes of administrative agencies. Despite vast techno- 
logical changes and vast changes in economic conditions, many basic 
laws have continued merrily along even though their original purposes 
have long since died out of existence. 

To this extent, agency efficiency is shackled by agency heritage. 
Certainly there would be better efficiency if the obsolete laws were 
stricken from the books. 

The suggestion here involves a regular, periodic review of the 
charter statutes on a section by section basis and, to paraphrase an 
old saying, the approach might be, “Is this law necessary?” Such 
review also ought to embrace new and changed policies of the agencies, 
implementing regulations, and the like. 

Furthermore, operation accountability ought to provide for a public 
airing of views by all interested parties to the subject matter. Oper- 
ation Saeeennaliiohe should be much more than an agency merely 
handing in an annual report to the cognizant committee in Congress 
and letting it go at that. 

The fourth point here is considerations of organization. A multi- 
headed group is an appropriate type for handling legislative and 
appellate-tribunal sorts of functions. However, a committee type 
operation is inherently a weak method for handling administrative 
matters. Putting it in another way, you need a boss to run a business. 
This suggests the desirability of setting up a chief administrator for 
each of the principal agencies with his authority and responsibility 
spelled out in statute. 


_—_—— 
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The object, of course, is to relieve the commissioners, the agency 
members, of operating details or management routines so that they can 
concentrate on matters of more importance and do a better job of 
fulfilling their primary responsibilities. 

The next subject is case delays. 

This subject needs development. On the theory that where there 
is smoke there is fire, the complaints about delays in administrative 
proceedings would seem to warrant a major study of the subject. 

More facts are needed. We need to find out in the first place whether 
ornot there are excessive delays, and if so where are they, why are they 
there, and how can they be overcome? ‘This is certainly a job of 
oversight. 4 ome 

The sixth point is the conflict of interest question in terms of agency 
members. This is a difficult problem. Ultimately the solution lies 
in the integrity and objectivity of appointees. One practical step 
which seems worthy of careful consideration by Congress is to provide 
longer tenure for agency members with perhaps a prohibition against 
reappointment in the same agency. 

The caveat here is that good men are hard enough to get for these 
major positions and Congress should be wary about making the jobs 
lessattractive. On the contrary, there is every reason to say that these 
positions ought to be made more attractive than they are now. _ 

The last point is the question of individual responsibilty for opin- 
ions. Generally speaking, an agency opinion should be the responsi- 
bility of an individual agency member and it should be so identified. 
Conversely, nondisclosure, fragmentation, or disassociation of respon- 
sibility by individual agency members for particular opinions should 
be avoided to the fullest extent practical. 

Finally, it seems to me that the subcommittee is faced with the old 
question of whether to do anything about the status quo and, as in 
most large considerations, there are tremendous interests, vested or 
otherwise, in the status quo. These interests are found in the agencies 
themselves, the industries which the agencies regulate, and the 
representatives of the regulated industries. 

To the extent that what Mr. Beelar described as a “sweetheart 
relationship” exists between agencies and the regulated industries, 
it is quite understandable that the agencies and the industries might 
fight change. The idea is “everything is all right. Let’s not rock 
the boat.” 

Congress, however, should not tolerate this point of view in making 
upitsown mind. Rather it must keep in focus the public interest and 
aa changes in the status quo are indicated to cure deficiencies or to 
achieve substantial improvements in the administrative process, it 
should promptly prescribe the changes with courage and conviction. 

During the present decade numerous major studies have reached 
the conclusion that significant changes are called for in the adminis- 
trative process, many of which have been discussed before this sub- 
committee. Yet as Mr. Zwerdling pointed out, the studies go on 
but nothing happens despite similarities in their findings and 
recommendations. 

It is hoped that the momentum of the Subcommittee on Legislative 
Oversight will enable it to break this discouraging pattern of inaction 
and to make worthwhile changes in the status quo. 
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Mr. Lisnman. Thank you very much, Mr. Deale, for a very excellent 
summary. 

We have now reached the conclusion of the panel discussion and, 
on behalf of the subcommittee, I want to repeat the remarks that the 
chairman made this morning that the generous service in coming here 
is very much appreciated. 

We believe that some use will be made of the very valuable tes. 
timony which was received during these sessions. 

On Friday, June 26, as the chairman announced this morning, we 
are going to have a panel discussion dealing with the Federal Trade 
Commission which, unfortunately, had to be postponed because of 
other difficulties. 

(Whereupon, at 3:55 p.m., the subcommittee adjourned, until 
Friday, June 26, 1959.) 
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APPENDIXES 


HEARING EXAMINERS’ ROLE IN THE ADMENISTRATIVE PROCESS 


Remarks of Henry S. Sahm, vice president of the Federal Trial 
Examiners Conference 


From the earliest days of our Federal Government, Congress has increasingly 
relied upon the administrative process to apply, to implement, and to secure 
the enforcement of general statutory provisions in accordance with its deter- 
minations of public interest and policy. In employing this method, Congress 
has framed broad statutory standards and policies designed to attain generally 
expressed objectives, and has left to a particular executive department or inde- 
pendent agency, the fair and reasonable application and the detailed develop- 
ment of these general standards and policies. 

Whether the powers thus entrusted to an administrative agency by Congress 
be those of applying the broad congressional mandates by rulemaking, by licens- 

by enforcing, or by adjudicating, the agency, in the performance of these 
duties, is ordinarly required to make decisions and-to take action affecting the 
rights or interests of individuals outside the Government. In recognition of 
this, the statutes conferring such powers and responsibilities upon an agency 
have usually required an opportunity for a hearing and a decision by the agency 
pased upon the record of that hearing. And even though a given statute may 
contain no express provisions, these requirements may be reasonably implied 
as a matter of procedural due process. Furthermore, the statutes relating to 
the adjudicatory powers of the various administrative agencies, have usually 
assured persons affected by an administrative decision or order, an opportunity 
to secure review by the courts either on petitions for review or on the agency’s 
petition for enforcement. 

The fundamental theory upon which the administrative process has been built 
is that, for the practical, intelligent, and fair formulation and application of a 
desirable system of legal principles or regulations in any broad, important field 
of our national activity, Congress may rely upon administrative agencies to 
apply the declared policies in the public interest, and to fulfill from day to day 
the purpose of the statutory plan. Upon this theory and in practice, it is the 
responsibilty of the agencies and their members, appointed in a manner accept- 
able to Congress, to execute the law and congressional policies as declared by 
statute. As the administrative function has been developed at the intermediate 
level, the hearing examiners have become the instruments of the law and their 
respective agencies (1) for the holding of fair hearings with responsibility for 
intelligible records which will enable their agencies to make the ultimate, nec- 
essary determinations of fact in the light of all the contentions and the relevant 
evidence produced by parties who will be affected by the agency’s action; (2) 
for initial findings of fact upon this evidence based not only upon such factors 
as the relative plausibility, the internal consistency, and the shadings of state- 
ment of conflicting witnesses, all of which are apparent from the cold record 
or transcript presented to the agency, but also upon the comparative de- 
meanor of the witnesses whom the examiners, but not the agency members, 
have seen and heard; (3) for an orderly and clear development of the case 
both during the hearing and in the initial or recommended decision, in accord- 
anee with those principles of law and policy which have been established 
and followed by their respective agencies, or, only in the absence of an agency 
enunciation of applicable policy in accordance with the policy which 
he believes the agency should adopt; and (4) subject to the same guidance and 
limitation, to draw and apply conclusions of law to the facts as he has found 
them, and to recommend an appropriate order or other disposition of the case. 

Before the passage of the Administrative Proeedure Act of 1946, however, 
there was no uniform requirement or practice on the part of the agencies that 
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the persons designated by them as hearing examiners, trial examiners, hea 
officers, or hearing commissioners perform only hearing examiner functions, 
For example, upon the case-by-case method of assignment in use by some agenei 
attorneys spent a portion of their time as trial attorneys and the remainder of 
their time as hearing examiners. There was, moreover, no uniformity in the 
hearing or decisional powers of the examiners employed by the various agencies, 
Generally speaking, the agencies required their examiners to preside and take 
evidence at the hearing, to control its course by dealing with the usual trial 
motions and by ruling on the relevancy or admissibility of the evidence, and to 
prepare and file reports with the agency. But the extent of these powers which 
the examiners were permitted to exercise in their hearings varied considerably 
from agency to agency, as did the importance attached to their reports, even 
when they were directed to include recommended conclusions. 

In the Administrative Procedure Act of 1946, Congress made provision for the 
use by administrative agencies of examiners who, according to section 11, “shall 
perform no duties inconsistent with their duties and responsibilities as exam. 
iners.” With certain specifically stated exceptions, sections 4(b), 5(b), and 7( a) 
provide by their combined substance that, when not conducted by the agency or 
by one or more of its members, or by a board specially provided by statute, all 
administrative hearings and rule making or adjudicatory cases, which are 
required by statute to be determined on the record after opportunity for an 
agency hearing, shall be conducted by these examiners. Section 7(b) provides 
that officers presiding at hearings shall have authority, subject to agency rules 
to: 

“(1) administer oaths and affirmations, (2) issue subpenas authorized by law, 
(3) rule upon offers of proof and receive relevant evidence, (4) take or cause 
depositions to be taken whenever the ends of justice would be served thereby, 
(5) regulate the course of the hearing, (6) hold conferences for the settlement 
or simplification of the issues by consent of the parties, (7) dispose of procedural 
requests or similar matters, (8) make decisions or recommend decisions ip 
conformity with section 8, and (9) take any other action authorized by agency 
rule consistent with this act.” 

Finally, section 5(c), and sections 8 (a) and (b) provide, insubstance, that, 
if available, the examiner who conducted a hearing shall issue either an initial 
decision (which in the absence of exception shall become the decision of the 
agency) or a recommended decision, and that such decisions (whether initial or 
recommended) “shall become a part of the record and include a statement of (1) 
findings and conclusions, as well as the reasons or basis therefore, upon all the 
material issues of fact, law, or discretion presented on the record; and (2) the 
appropriate rule, order, sanction, relief, or denial thereof.” 

In addition to setting forth the hearing examiners’ powers, the exercise of 
which obviously contemplated and required an able corps of examiners, Congress 
also made provision in the Administrative Procedure Act that, subject only to 
the control of published agency precedent and the ultimate agency and judicial 
review of their acts, the hearing examiners be given such independence of agency 
influence and direction as would assure to litigants the benefit of the hearing 
examiners’ fresh and unbiased approach to, and their independent and unpreju- 
diced appraisal of, the cases which came before them. This it did in part 
through the provision of section 5(c) that “no such [hearing examiner] shall 
consult any person or party on any fact in issue unless upon notice and oppor- 
tunity for all parties to participate; nor shall such officer be responsible to or 
subject to the supervision or direction of any officer, employee, or agent engaged 
in the performance of investigative or prosecutiong functions for any agency.” 
And, for the same purposes, section 11 not only generally circumscribed the agen- 
cies’ freedom in assigning cases by requiring that their examiners “shall be 
assigned to cases in rotation so far as practicable,” but, to render them free from 
the agencies’ possible influence, also vested control of their compensation, 
promotion and tenure in the Civil Service Commission to a much greater extent 
than in the case of other Federal employees. In sum, as stated by the Senate 
Committee on the Judiciary in reporting the bill which became the Administra- 
tive Procedure Act, it was the intention of Congress to provide “for a special 
class of semi-independent subordinate hearing officers. Legislative History, 
Senate Document No. 248, 79th Congress, 2d session, page 192. 

In the organizational scheme prescribed by Congress, it is therefore plain, 
and must constantly be borne in mind, that the agencies, and not their hearing 
examiners, have the responsibility for the end product of their administrative 
proceedings. They, and not the hearing examiners, are entrusted with the 
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ultimate responsibility of determining the basic relevant facts in all cases 
coming before them. And, for the same reason, the agencies, and not the 
examiners, are the interpreters of the law and the policymakers whose decisions 
in these respects are binding upon the examiners. Accordingly, the agencies 
must, and do, possess the power to affirm or reverse any or all of their hearing 
examiners’ rulings, findings, and conclusions, and to accept or reject their 
recommendations. 

Although the hearing examiner thus occupies a subordinate, though semi- 
independent, position in relation to his agency, this does not lessen the difficulty 
nor the exacting requirements of his independent performance of his functions 
prior to his submission of his cases to the agency for final action. Nor does it 
detract from the independent stature and importance which Congress intended 
for the hearing examiner and the hearing-examiner function at the threshold 
of the administrative decisional process, particularly with respect to factfinding. 
This, in essence, is the opinion expressed by the Supreme Court in the course of 
its holding in the Universal Camera case (340 U.S. 474), that the factual 
findings of an examiner, though rejected by the National Labor Relations Board, 
should have been considered by the circuit court of appeals in determining 
whether the order and findings of the Board were supported by “substantial 
evidence in the record considered as a whole,” as required by section 10(f) 
of the Labor-Management Relations Act of 1947 (61 Stat. 149). In reaching 
this conclusion upon a consideration of the provisions of this statute and of 
the Administrative Procedure Act, the Court referred to “the indications in 
the legislative history that enhancement of the status and function of the trial 
examiner was one of the important purposes of the movement for administrative 
reform.” Continuing in its opinion, the Court noted that “both statutes * * * 
evince a purpose to increase the importance of the role of examiners in the 
administrative process.” And, in remanding the case to the circuit court for 
a consideration of the examiner’s factual findings as they might possibly bear 
on the question of the substantiality of the evidence supporting the Board’s 
contrary findings, the Court relied upon section 8(b) of the Administrative 
Procedure Act which makes examiners’ decisions a part of the record, and 
recognized the weight logically to be accorded by both the agency and the re- 
viewing court to the views of “an impartial, experienced examiner who has 
observed the witnesses and lived with the case.” 

For the proper performance of his important and difficult functions, a 
hearing examiner obviously must possess high professional and personal qual- 
ifications. He must be able to deal with all of the substantive questions which 
are presented through him to the agency and, in addition, to handle quickly 
and with a minimum of error all of the procedural matters that arise during 
the proceedings. Certainly, a firm grasp of the substantive law in his field 
and of trial practices and techniques is absolutely essentis!. In addition, the 
examiner must have the faculty of using these tools fairly, firmly, and with a 
minimum possibility of friction in dealing with the witnesses and counsel who 
appear before him. Finally, for the benefit of the litigants, his agency, and 
the reviewing court, he must have the ability to analyze and evaluate the 
evidence and contentions brought before him, and to present his analysis and 
valuation in a lucid and concise decision.’ In order to discharge these duties, 
however, there must be no encroachment upon the examiner’s independence. 

Mr. Justice Black of the U.S. Supreme Court has stated : * 

“The Administrative Procedure Act was designed to give trial examiners in the 
various administrative agencies a new status of freedom from agency control. 
Henceforth they were to be very nearly the equivalent to judges even though 
operating within the Federal system of administrative justice.” 

And in Universal Camera Corporation v. N.L.R.B. (340 U.S. 474, 494, 495), the 
Supreme Court relied upon: 

“* * * the indications in the legislative history that enhancement of the status 
and function of the trial examiner was one of the important purposes of the 
movement for administrative reform. * * * The Administrative Procedure Act 
contains detailed provisions designed to maintain high standards of independence 
and competence in examiners.” [Emphasis supplied. ] 





The above material is quoted from the report dated Sept. 3, 1954, to the President’s 
Conference on Administrative Procedure on the appointment and status of Federal hearing 
officers submitted by the Committee on Hearing Officers. 

* Federal Trial Eraminers Conference, et al. v. Ramapeck, et al., 345 U.S. 128, 144 (1935), 
decisions below at 105 F. Supp. 734 (D.C. Dist. Ct.) and 202 F. 24 312 (C.A.D.C.). 
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Judge Kauffman in Borg-Johnson Electronics Inc. v. Christenberry (27 Ly 
2360, N.Y. District Court), decided January 19, 1959, which involved the Pogt 
Office Department’s trial examiner corps, said : 

“The provisions for the appointment of impartial, independent hearing exam. 
imers are the very heart and soul of the Administrative Procedure Act * * + 
One of the primary purposes of the act was to establish qualified, impartia) 
hearing examiners who would not be mere “rubber stamps” * * * Thus it wag 
provided in the act that hearing examiners would be under the Civil Service 
Commission * * *” 

One of the principal evils which the Congress intended the Administratiye 
Procedure Act to remedy was the mixed and subservient status of hearing exam. 
iners. However, the Administrative Procedure Act, though a gigantic and 
momentous step, evidently did not go far enough in the judgment of Congress jy 
adequately safeguarding trial examiners from agency control. The congres- 
sional concern in this respect was evidenced by its passage in 1947 of the Taft- 
Hartley Act, particularly section 4(a),° which provides that “no trial examiner's 
report shall be reviewed either before or after its publication * * * and no trial] 
examiner shall consult or advise with the Board with respect to exceptions taken 
to his findings, rulings, or recommendaiions.” [Emphasis added.| This lan- 
guage made clear the manifest intent of Congress in 1947 that trial examiners 
at the Labor Board were thenceforth to be free of that supervision which had 
been characteristic of the era prior to enactment of the Administrative Procedure 
Act, when Labor Board trial examiners were not only subject to supervision by 
the Chief Trial Examiner but also a review division, both of whom went over 
their cases with a view to ordering revisions in drafts of examiners’ intermediate 
reports.* 

Later in 1954, 7 years after enactment of the Taft-Hartley Act, the congres- 
sional concern and apprehension over agencies’ attempts to impinge upon exam- 
iners’ independence was evidenced and amplified by an amendment to the Federal 
Communications Act (FCC) which provides, inter alia, in section 409 that “no 
examiner shall consult with any person * * * on any fact or question of law, 
unless upon notice and opportunity for all parties to participate. In the per- 
formance of his duties, no such examiner shall be responsible to or subject to 
the supervision or direction of any person engaged in the performance of the 
investigative, prosecutory, or other functions for the Commission or any other 
agency of the Government. No examiner conducting or participating in the con- 
duct of any such hearing shall advise or consult with the Commission or any 
member or employee of the Commission * * * with respect to the initial decision 
in the case or with respect to exceptions taken to the findings, rulings, or 
recommendations made in such case.” [Emphasis supplied. ] 

That the Administrative Procedure Act, section 409 of the FCC Act and section 
4(a) of the Taft-Hartley are not the final answer to the insulation of hearing 
examiners from agency influence has been recognized also by the reports of two 
important governmental instrumentalities, ie., the President’s Conference on 
Administrative Procedure in 1954, and the Commission on Organization of the 
Executive Branch of the Government, popularly known as the Hoover Commis- 
sion, which issued its report in 1955. In the 85th Congress, H.R. 3350 and §. 932 
were introduced (1957), and in the 86th Congress, H.R. 7092 and S. 600, bills 
identical with H.R. 3350 and S. 932, have been introduced in the current Congress 
which would among other things, transfer administration of the hearing exam- 
iner program from the Civil Service Commission to an independent Office of 
Federal Administrative Procedure, and give greater independence to hearing 


329 U.S.C. 154, passed June 23, effective ay, ma 1947. 

Vol. 1, “Legislative History of Labor anagement Relations Act,’”’ pp. 415-416 
(Government Printing Office), quotes the Senate committee’s report as follows: 

“A corollary of this reform [abolition of the review section for Board members] relates to 
the Trial Examining Division. Tremendous responsibility rests upon the judgment of the 
individual trial examiner who is sent by the Board to the field to hear contested cases, 
appraise the credibility of the witnesses, resolve conflicts in testimony, make findings of 
fact and recommendations for Board decision. Under current practice, before a trial 
examiner issues his report to the parties, its contents are reviewed and frequently changed 
or influenced by the supervisory employees in the Trial Examining Division. Yet since 
the report is signed only by the trial examiner, the Board holds him out as the sole person 
who made a judgment on the evidence developed at the hearing. In the first Morgan case 

298 U.S. 468, at 580-581), one of the leading decisions on administrative law, the Supreme 
ourt enunciated the following principle : 

“‘Tf the one who determines the facts which underlie the order has not considered 
argument or evidence, it is manifest the hearing has not beem given * * * The one who 
decides must hear.’ ” 
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examiners. This proposed legislation has the support of the Federal Trial 
Pxaminers Conference, the Federal Bar Association, and the American Bar 


Association. 


Henry S. SauM. 


CIviL AERONAUTICS Boarp, 
Washington, June 25, 1959. 
Rosert W. LISHMAN, 
Chief Counsel, House Legislative Oversight Subcommittee, Washington, D.C. 


Deak Mr. LisHMAN: Thank you again for the opportunity of having appeared 
pefore the Legislative Oversight Subcommittee. Speaking for myself, I was 
extremely gratified at the full and complete hearing accorded our presentation. 


I 


In accordance with your request, the citation of the C.A.B. v. State Airlines 
ease mentioned by me in the course of the hearing before the committee yester- 
day, is 338 U.S. 572 (1950). In that case the Supreme Court affirmed an award 
of a route to an airline which had not specifically filed an application therefor 
although the application did contain a so-called “catchall clause” or general 
prayer “for such other and further relief general and specific as the Board may 
deem appropriate.” The significant quotation from the Court’s opinion follows: 

“We are convinced that the Board, in awarding routes varying from those 
specifically detailed in Piedmont’s application, has not departed from the con- 
gressional policy hinging certification generally on application procedures. 
While the routes sought by Piedmont did differ markedly from those awarded, 
they were all in the general area covered by the consolidated hearings. All 25 
applicants had asked for routes somewhere in the area, and many of these routes 
overlapped. In such an area proceeding it would exalt imaginary procedural 
rights above the public interest to hold that the Board is hamstrung by the lack 
of foresight or skill of a draftsman in describing routes. The flexible require- 
ments set by the Board were reasonable. They accorded with the policies of 
the act. The Board in well-considered opinions held that Piedmont’s applica- 
tion met these requirements. That application also met the congressional re- 
quirements of writing and verification. So far as section 401(d) (1) and (2) are 
concerned, the Board acted within its power in entering the orders” (pp. 577-578). 

In a recent decision (Pacific Northwest Local Air Service case, docket No. 5463, 
et al, decided May 28, 1959, order No. EB-13945, at pp. 6-7, copy enclosed here- 
with) the Board interpreted the State Airlines’ ruling as permitting it to grant 
air service to a city (Newport-Toledo, Oregon) which had not filed an applica- 
tion for service and similarly for which no airline had filed an application. An 
oral request for air service was made by witnesses at the hearing and the 
request was denied by the examiner because, inter alia, there was no issue of 
air service in these cities involved in the proceeding. The Board reversed on the 
theory that all parties had notice of the issue of service through the testimony 
given at the hearing, no objection was made to the introduction of this testi- 
mony, the witnesses were subjected to thorough cross-examination, and the 
carrier involved did not indicate an unwillingness to serve the point. 

It follows from these two decisions that an examiner would not be warranted 
in excluding evidence relating to a proposed new service even though an appli- 
cation were not on file for the same either by an airline or the city concerned. 
While the Board has left open the question whether the evidence was excludable 
if an objection had been made by another party, in view of the general liberal 
interpretation given to the State Airlines case, it is extremely doubtful that it 
would be proper to exclude such evidence even if an objection were made. The 
effect of these decisions on the size of records in CAB proceedings is obvious. 


II 


With respect to the analogy between the weight given an examiner’s initial 
decision on review by an agency and that accorded the findings of an agency by 
a reviewing court discussed by me during the hearing on Tuesday afternoon, 
most of the cases (i.e. Universal Camera case, etc.) relate to NLRB findings 
which are adjudication-type hearings where credibility of the witnesses is an 
important issue and thus may be considered sui generis. However, in American 
Airlines v. C.A.B. (178 Fed. 2nd 903) involving the review of a combination 
licensing and rulemaking proceeding, the court of appeals held the Board’s 
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order presumptively correct and its decision entitled to great weight. The 
significant quotation from page 908 of the decision follows: 

“[7,8] It would seem unnecessary to reiterate that presumptively the Board’, 
order is correct and, under any and all circumstances, its decision entitled to 
great weight. We think it clear that it cannot be said that the board has faileg 
to make adequate findings in this case, where it is dealing largely with an experi- 
mental undertaking. The language of the Supreme Court in Railroad Com. 
mission v. Rowan & Nichols Oil Company (310 U.S. 573, 60 S. Ct. 1021, 10994 
84 L. Ed. 1368) is pertinent: ‘Certainly in a domain of knowledge still shifting 
and growing, and in a field where judgment is therefore necessarily beset by 
the necessity of inferences bordering on conjecture even for those learned in the 
art, it would be presumptuous for courts, on the basis of conflicting expert 
testimony, to deem the view of the administrative tribunal, acting under legis}a. 
tive authority, offensive to the 14th Amendment. * * * Plainly these are not 
issues for our arbitrament. * * * It is not for the Federal courts to supplant 
the Commission’s Judgment even in the face of convincing proof that a different 
result would have been better.’ See also 310 U.S. 576, 61 S. Ct. 346, where the 
same case was under consideration: ‘When we consider the limiting conditions 
of litigation—the adaptability of the judicial process only to issues definitely 
circumscribed and susceptible of being judged by the techniques and criteria 
within the special competence of lawyers—it is clear that the Due Process Clause 
does not require the feel of the expert to be supplanted by an independent view 
of judges on the conflicting testimony and prophecies and impressions of expert 
witnesses.” 

Bearing in mind that the agency’s findings of fact (to the extent that they 
differed from those of the examiner in that case) were not based upon an actual 
hearing of the testimony and an observance of the demeanor of the witnesses, 
and yet were presumed correct by the court, it would not seem to be unreasonable 
that examiners’ findings which are based upon actual hearing of the testimony, 
observance of the witnesses, and a careful study of the record, should be accorded 
similar weight on review by the agency. 

Thank you again for the opportunity to be of service. 

Sincerely yours, 
PAUL N. PFEIFFER, 
Hearing Examiner. 


Civit AERONAUTICS Boarp, 
Washington, June 26, 1959. 
RosBert W. LISHMAN, 
Chief Counsel, House Legislative Oversight Subcommittee, 
Washington, D.C. 


Dear Mr. LISHMAN: I am enclosing a recent opinion of the Civil Aeronautics 
Board in a safety enforcement case, Pyle v. Welling, decided June 2, 1959. Of 
special interest is the concurring opinion of Member Hector in which he stated 
that since there is substantial, adequate, and reliable evidence to support the 
examiner’s decision, it should be affirmed. The following quotation at page 3, 
in my opinion, reflects the relationship between the examiner and the Board: 

“To my mind, it is clear that there was substantial, reliable, and probative 
evidence for either version of the accident. In a situation such as this where 
the decision turns so largely on the comparative weight to be given to conflicting 
testimony, the demeanor of the witnesses, and the careful point-by-point con- 
sideration and analysis of lengthy testimony which can be given only in a 
hearing of first impression, I think the Board has no alternative but to affirm 
the examiner. We must not attempt to retry these cases on appeal.” 

In my judgment, the same rationale applies to the factual findings made by 
an examiner in rulemaking and initial licensing proceedings. Certainly the 


Board can reverse on policy and legal grounds, but the findings made by the 
examiner who has lived with the case are entitled to substantial weight and 
should not be remade on appeal as is authorized in section 8(a) of the Adminis- 
trative Procedure Act, unless clearly erroneous upon the basis of the entire 
record. 

Incidentally, for your information, Member Hector is also in favor of opinion 
writing by agency members and their personal staffs directly under their 
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supervision. I understand that an article written by him, to that effect, will 
shortly be published in the American Bar Association Journal. 
~ Thank you for your courtesy and consideration. 
Sincerely, 
PauL N. PFEIFFER, 
Hearing Examiner. 


Civit AERONAUTICS Boarp, 
Washington, July 8, 1959. 
Hon. Ropert W. LIsHMAN, 
Chief Counsel, House Legislative Oversight Subcommittee, 
Washington, D.C. 

Deak Mr. LisHMAN: This is intended to supplement the first paragraph on 
page 8 of my prepared ‘statement before the House Legislative Oversight Com- 
mittee roundup panel discussion relating to the role of the hearing examiner in 
which I pointed out that although no hearing examiner had been allocated a 
supergrade position, such allocations have been made to a host of other agency 
officials who formerly were rated at or below the level of the chief examiner. 

I have been informed that an additional allocation has recently been made 
by the Civil Service Commission to the Civil Aeronautics Board bringing up to 
93 the number of supergrade positions at this agency, in addition to the special 
compensation at similar levels presently authorized Board members’ assistants 
and the Executive Director. Allocations of grade GS-16 have been made to all 
Assistant General Counsels and all Division Chiefs; Associate Bureau Chiefs 
and the Associate General Counsel have been awarded GS-17; and the General 
Counsel and two Bureau Chiefs have been awarded GS-18. The Chief Hearing 
Examiner was not granted a supergrade position despite a favorable recom- 
mendation by the Board. 

I am also informed that this, as a practical matter, exhausts the number of 
supergrade positions established for the Board by Congress in the 1959 and 
1960 budgets. In my opinion, the inequity thus established calls for congressional 
action fixing the compensation for hearing examiners at a dollar level ($17,500 
per annum was suggested in view of the $19,000 level accorded Commissioners 
of the Court of Claims) irrespective of intra-agency and interagency supergrade 
position allocations by the Civil Service Commission. 

The testimony before your committee has clearly underlined the importance 
of the role of the hearing examiner in shortening the record and eliminating 
delay and expense to the parties and in the preparation of an intelligent initial 
decision. If the position is to attract attorneys of sufficient competence to perform 
the function in the manner in which both the Government witnesses and the 
industry representatives indicated should be carried out, then compensation 
should be fixed by Congress at a level to bring into and retain in the public 
service the men of the desired caliber. It is apparent that the Civil Service 
Commission has not recognized the importance of the hearing examiner role 
through its repeated denial of additional compensation, even to the chief 
examiner. Since supergrade positions have been exhausted in the current 
budgets, the only remedy lies in legislation which will fix the salaries of the 
hearing examiners in the agencies subject to the jurisdiction of your committee 
at the necessary level. 

Thank you for your consideration. 

Sincerely, 
PAUL N. PFEIFFER, 
Hearing Examiner. 


SUPPLEMENTAL STATEMENT OF J. D. Bonp, HEARING EXAMINER, FEDERAL 
COMMUNICATIONS COMMISSION 


FEDERAL COMMUNICATIONS COMMISSION 


Much has been said by many persons in this subcommittee’s studies of Federal 
regulatory agencies. With reluctance to add to the compendium of statements 
before you, I respectfully offer these brief supplemental comments with the 
hope that they will be found germane to the problems at hand. 
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Constructive legislation is needed. The present challenge to the Congress 
is to enact laws which will proclaim to the people of this Nation that the 
regulatory agencies in the Federal Government can, will, and indeed m 
accord fully just and fair and expeditious treatment to the citizens and problems 
before them. Lest this sound like an idle declamation of patriotism, I wish to 
state some underlying reasons why legislative reforms are called for 

Defenders of the status quo urge that little or no change should be made 
because there really isn’t much wrong in and with the agencies. Moreover 
they say, whatever deficiencies may exist can very effectively be remedied by 
administrative .-tions by and within the agencies without legislation. It is 
argued also that the discretion of the agencies to make changes ought not to be 
disturbed by mandates from Congress that changes must be made. ‘The claim 
is made that whatever laws might be enacted would shackle and burden the 
processes of the agencies for doing the work assigned by their basic statutes, 
Experience shows that these contentions lack merit, and that legislative action 
should be taken. 

Is everything quite right in and with the agencies? Although some have 
answered in the affirmative, and notwithstanding that the required annual 
reports to Congress from the agencies do not assert that there are shortcomings 
in their performance, yet the investigations made by this subcommittee haye 
revealed, sometimes dramatically, that not all is well with the conduct of some 
agency proceedings. 

Can existing deficiencies be cured by administrative action without legislation? 
Most of them could; but would the curative steps be lastingly taken? Agencies 
can adopt codes of ethics and procedural systems for adjudication on the record, 
for example, they can as well modify or repeal such regulations. Strong evidence 
favoring legislation is found in the showing that needed procedural reforms are 
most actively considered by the agencies when the stimulus of threatened legis- 
lative action is applied. If changes for improvement are good and uesful, then 
legislation to insure their enduring accomplishment in needed. The agencies’ 
discretion to act in these directions will remain also a discretion not to act 
unless the Congress requires action. 

Would the regulatory agencies be hampered in their operations if legislative 
changes such as are proposed in pending bills shouid be enacted? No; on the 
contrary, fairer and more efficient fulfillment of their statutory obligations 
would be achieved. To illustrate, the adjudication labors of the agencies— 
members and staffs—would be much diminished by mandatory observance of 
the judicial traditions in these respects: 

(1) Hearings and records would be shorter and clearer if the presiding 
officer, the hearing examiner, were authorized to employ judgelike powers 
in conducting his prehearing, discovery, hearing, and decisional functions. 

(2) Review and appeal demands on agency members and officers would 
be decreased by eliminating virtually all interlocutory appeals and by 
according to the initial decision the attributes of a trial judge’s findings 
upon appeal. 

(3) The quality and quantity of decisions—initial and upon agency 
review—would be improved by rigid on-the-record limitations and by requir- 
ing personalized responsibility for the decisional product. 

(4) Proceedings would be simplified and expedited because a measure 
of procedural uniformity, even in broad and general areas, would enable 
litigants and their representatives to prepare and present with clarity the 
matters essential to decisional action. 

(5) Existing review staffs could be shrunk and reassigned to decisional 
officers for productive rather than repetitive work if the agencies’ functions 
are limited to courtlike reviews on exceptions and on policy matters. 

That the past is prologue is demonstrated by reference to the history of 
legislative accomplishments in improving administrative procedures. The 
record of hearings that led to passage of the Administrative Procedure Act in 
1946 is replete with protests that the functioning of certain agencies would be 
demoralized and that chaos would follow; the arguments then made are 
strikingly echoed in some contentions you have recently heard. Nevertheless, 
Congress had the wisdom to pass that legislation and the public’s respect for 
our administrative processes was augmented. 

Similarly, in 1952 the Communications Act was amended in important respects 
despite the strongly urged objections of a majority of the Federal Communica 
tions Commission that the procedural changes would adyersely affect its hearing 
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and decisional work. Again, the Congress exercised its foresight and judgment 
py enacting that legislation, and the public and the lawyers with business before 
the FCC continue to believe in the soundness of those amendments. 

It has been said, and it bears repeating, that the citizens of this Nation loy- 
ally support our Government and its processes because they have a proud confi- 
dence that among all systems of government ours assures the greatest measure 
of justice and fairness to a freedom-loving people. When it is made to appear 
that some weaknesses—even small ones—exist in organizations and procedures 
within the Federal Establishment, the people rightfully expect their chosen 
legislators to go forward with constructive improvements to preserve fairness 
and equal justice under the law. This states the fundamental reason why I 
pelieve that prompt and strong legislative action is needed and desired. 

Without considering specifics of pending bills or the details of areas for 
improvement, I respectfully submit my opinion that these principles should find 
expression in the laws to be enacted an’ amended as a result of the studies 
made by this subcommittee: 

(1) The definitions of rulemaking and adjudication in the Administrative 
procedure Act are inadequate, and that act’s requirements that some agency 
decisions be based solely on the record are too narrowly applicable. Hence, it 
should now be declared that all adversary proceedings (properly defined) before 
the regulatory agencies shall be conducted in compliance with ethical and judicial 
standards to be specified. 

(2) The traditions and modern procedures in court cases should charac- 
terize adversary proceedings to bolster public confidenee in the fairness and 
integrity of the administrative process. 

(3) Adversary proceedings should be resolved solely on the basis of the facts 
and matters of law and policy presented on a publicly made record compiled 
upon proper notice to, and opportunity for participation by, all interested 
parties. 

(4) Hearings shouk! be conducted by the agency en bane or by a hearing 
examiner with judgelike authority to control the proceeding and shape the 
record including powers to: (a) limit, enlarge, clarify, and modify issues: 
(b) conduct prehearing conferences; (¢) order and limit discovery; (d) rule. 
with finality except on appeal from the initial decision, on all evidentiary ques- 
tions and on all interlocutory motions and pleadings; and (e€) issue an initial 
decision or report that will be final unless appealed or reviewed on the agency’s 
initiative. 

(5) The hearing record should be strictly limited to matters that relate 
signifieantly to the specifically stated and sharply defined issues. 

(6) The initial decision should be reversed upon agency review only if the 
fact findings are contrary to the weight of evideuce on the whole record, or if 
prejudicial errors of law are made, or if the decision is against agency policy 
considerations. 

(7) The administration of the hearing examiner program for the regulatory 
agencies should be carried on by an independent office whose responsibilities 
to the Congress would include reports of studies and recommendations for 
improving the Federal administrative agencies’ organizations and procedures. 

(8) The tenure and salary of hearing examiners in the six major agencies 
should be definitely fixed by law commensurately with the independent status 
and judicial responsibilities of their positions. 


STATEMENT OF Haro_p P. Boss, MeMBeR, FepeRAL TRIAL EXAMINERS 


My name is Harold P. Boss. I am a hearing examiner at the Interstate 
Commerce Commission and have been since April 1951. Prior to that time I 
served as an examiner at the ICC from 1985 to April 1951. I am a member 
of the Federal Trial Examiners’ Conference and served as its president for a 
term which expired in May 1959. 

I have read with interest the statements of those taking part in the panel 
diseussions before the House Legislative Oversight Committee, concerning prob- 
lems. of the administrative process, and especially the statements or portions 
thereof concerning topic L1,"The reie of hearing examiners. Present strengths 
and weaknesses. What legislative measures should be taken to increase their 
stature and effectiveness.” 
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A number of the ICC hearing examiners have read the above-mentioneg 
statements and share the views expressed herein. 

A study of the statements concerning the role of the hearing examiners at 
the five’ other agencies participating in the program before the committee is 
convincing that the role of the hearing examiner at the ICC is different in g 
number of respects from the role of the hearing examiner at the other agencies, 
with the exception of the Securities and Exchange Commission. The differences 
and other matters hereinafter discussed, if considered separately, may appear 
on the surface to be small and perhaps petty in some respects. If considered jp 
their entirety, however, they lead to but one conclusion—namely, that they 
constitute the weakness in the hearing examiner system in effect at the ICG, 
It is believed that if such matters were corrected, the role of the hearing exam. 
iners at the ICC would be greatly strengthened, and ultimately the efficiency of 
the ICC itself increased. 

Several of those appearing before the committee have stressed the fact that 
hearing examiners at the ICC are free to reach any conclusion they think ig 
correct in deciding or recommending decisions in cases assigned to them for 
hearing. There is no question that this is the fact. What has not been brought 
out, however, is that hearing examiners at the ICC are far from free in other 
respects pertaining to the role Congress intended, as set forth in the Administra. 
tive Procedure Act, hereafter called APA. 

The importance of the role of the hearing examiner at the ICC is indicateg 
in that agency’s 1958 annual report to Congress, which reveals that for the 
fiscal year ending June 30, 1958, more than 3,300 hearings were held, and that 
1,404 initial decisions became effective. The overwhelming majority of the hear. 
ings were conducted before hearing examiners who issued a major portion of 
the effective initial decisions.? As hereinafter stated, initial decisions are not 
issued in all types of cases. It is reasonable to assume that if initial decisions 
were issued by hearing examiners in all types of cases, the number of initial 
decisions which become effective would increase, with a consequent decrease ip 
the work of the ICC Commissioners. 

At the ICC, unlike most of the other agencies, the hearing examiners are not 
in a Bureau of Hearings or other organizational unit under a chief hearing 
examiner for administrative purposes. The ICC hearing examiners, numbering 
some 98, are assigned among three Bureaus—Finance, Operating Rights, and 
Rates and Practices. Each Bureau is headed by a director. None of the Direc. 
tors or Assistant Directors is a hearing examiner. At present each of the 
three Bureaus is virtually a separate agency. Each Bureau is staffed both with 
hearing examiners and attorney-advisers, as well as clerks. Each Bureau 
handles not only matters pertaining to the assignment of cases for hearing 
coming within its specialized jurisdiction, but also all matters relating to the 
preparation of drafts of final reports for the ICC or a division thereof, initial 
review of such drafts, and all petitions requesting further action, in the type of 
cases over which its hearing examiners preside. 

The procedure is not even uniform in each Bureau with respect to the type of 
report issued by its hearing examiners following the hearing. For example, in 
the Section of Motor Carrier Finance of the Bureau of Finance, hearing exam- 
iners issue what are designated as “Recommended Reports and Orders” which 
are the initial decisions referred to in the APA—which may become effective 
as orders of the ICC in the absence of exceptions. In the same Bureau, however, 
hearing examiners in the Section of Convenience and Necessity issue proposed 
reports, referred to as recommended decisions in the APA. Hearing examiners 
in the Bureau of Operating Rights generally issue reports and recommended 
orders (initial decisions) in all proceedings involving applications of motor 
carriers, brokers, water carriers, or freight forwarders, for operating authorities, 
With respect to motor carriers and brokers, the procedure is specifically pro- 
vided for under section 17(10) of the Interstate Commerce Act, but that act 
contains no provision for similar procedure in cases involving water carriers 
and freight forwarders.’ In the Bureau of Rates and Practices, hearing exam- 





+Civil Aeronautics Board, Federal Communications Commission, Federal Power Com- 
mission, Federal Trade Commission, and Securities and Exchange Commission. 

2 Under pt. II of the Interstate Commerce Act, er ee involving operations 
by motor carriers in three States or less must be referred to a joint board composed of & 
member from each State in or through which the operations are or will be conducted. 

*A few years ago—prior to the present organizational —. of the three Bureaus—all 
application proceedings involving water carriers and freight forwarders were handled by 
the Bureau of Formal Cases (now the Bureau of Rates and Practices) and its hearing 
examiners did not issue initial decisions in such application proceedings. 
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jners issue reports and recommended orders—initial decisions—only in certain 
motor rate cases arising under part II of the Interstate Commerce Act. In all 
other cases, the hearing examiners in that Bureau issue proposed reports. 

In order better to understand the reasons believed to account for the variation 
jin the types of reports issued by hearing examiners at the ICC, it is deemed 
pertinent to review briefly at this point the events which brought about the 
present system. The whole matter is discussed at some length in an article 
entitled “A Chinaman’s Chance—The Riss Decision” by John R. Turney* and 
published in the June 1951 issue of the ICC Practitioners’ Journal (see vol. 
XVIII, No. 9). The following are excerpts—the emphasis is supplied—from 
that article : 

oe * * it was felt by the Commission [ICC] and many practitioners that it 
should be exempted from the act [Administrative Procedure Act], and vigorous 
put futile efforts were made toward that end. Hence, as was to be expected, 
the passage of the act was received in dignified acquiesence rather than with 
enthusiastic cooperation” (p. 740). 

“At about the same time, the Commission entered a general minute, which 
it was given the power to do, reserving to itself the initial decision in all cases 
heard by hearing examiners. Thus, although most of the proceedings under 
part I have been heard by examiners qualified under the Administrative Pro- 
cedure Act, the purpose of that act to add responsibility to the position has not 
been achieved” (p. 741). 

“e * * Tnder a minute entered by the Commission over 30 years ago, the 
complete independence of an examiner as to findings and conclusions expressed 
ina proposed or recommended report is preserved. To that extent, the Commis- 
sion anticipated the Administrative Procedure Act. However, in other respects 
the examiner occupies a subordinate clerical position. * * * They are subject 
to the discipline of clerical employees and with the exception noted are quite 
circumscribed in their activities. They obtain rank and importance only by long 
service with the Commission. ‘Their quality is attested by the fact that many 
have left the ranks of examiner to become outstanding leaders of the Commis- 
sion’s bar. Others who have elected to make a career of Government service 
have attained a stature comparable in every way with that of a commissioner. 
Some are not quite so good; but by and large they form a highly intelligent, 
capable and honest staff of trained triers whose professional development has 
been handicapped somewhat by their status and whose compensation generally 
is far below their merit” (pp. 743-4). 

“* * * T respectfully suggest that consideration be given to the rescission 
of the minute which had the effect of removing the initial decision from the 
hearing examiner, as contrary to the spirit and purpose of the statute. This 
will mean that the hearing examiner’s report and order will become the report 
and order of the Commission unless exceptions are timely filed or it is stayed 
by the Commission’s own action” (p. 744). 

“The Administrative Procedure Act has for its purpose the creation of a body 
of men who in fact are and should be recognized as assistant commissioners 
in everything except title. Giving full sweep to the spirit as well as its letter, 
it contemplates that they will be men who have ‘had a progressively responsible 
experience and demonstrated conclusively their ability to conduct hearings in a 
dignified, orderly and impartial manner, determine credibility of witnesses, 
sift and analyze evidence, apply agency and court decisions, prepare clear and 
concise statements of fact and law, and on the whole, exercise sound judicial 
judgment.’ ” 

The ICC has not rescinded the above-discussed minute, which was adopted in 
December 1946, and so far as the record shows there is no indication that any 
action was ever taken by the ICC concerning the suggestions made by Mr. Turney. 
At the time of its adoption, the practical effect of the minute was to prohibit 
initial decisions in any type of ICC proceeding, because shortly after the APA 
became effective, the ICC concluded that it applied only to those proceedings in 
which a hearing was mandatory, and did not apply to proceedings where the 
hearing rested in the discretion of the agency. In other words, the ICC in 
effect concluded that by far the majority of its work did not come within the 
provisions of the APA.*® It was not until after the decision of the Supreme 





‘John R. Turney, a practicing attorney, participated as a panel member at the discussion 
before the subcommittee on Friday, June 19, 1959. 

or a partial digest of decisions involving application of the Administrative Procedure 
Act in proceedings before the ICC, see the appendix to an article by John J. Burchell, 


printed in the February 1955 issue of the ICC Practitioners Journal, beginning at p. 375 
(vol. XXII, No. 5). 
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Court in the Riss case, 341 U.S. 907, in April 1951, that the ICC began ASSigning 
the majority of its cases to hearing examiners. Even after that decision the I¢¢ 
concluded that the APA did not apply to proceedings handled under modifieg 
procedure, where no oral hearing was held, and it was not until after the decision 
of the court in the Reliance Steel case, 150 F. Supp. 118, holding that such pro. 
ceedings were subject to the APA, that the ICC changed its method of handling 
this type of case. 

It should be noted that the above-described minute contains an exception 
which includes cases required to be submitted to joint boards under section 295 
of the Interstate Commerce Act, and specific cases or classes of cases ag to 
which the ICC may order exemption from the general rule promulgated by the 
minute. It is not believed that there has been any change in the wording of the 
minute since its adoption. In any event, application proceedings under part [J 
of the act are assigned to hearing examiners for initial decisions and singe 
operating authority cases filed under parts III and LV of the act were transferreg 
to the Bureau of Operating Rights about 2 years ago, the latter proceedings 
also have been assigned to hearing examiners for preparation of initial decisions 
As previously stated, hearing examiners handling such proceedings in the Bureay 
which formerly had jurisdiction thereof were allowed to issue only recommended 
decisions therein. 

Perhaps the next major difference between the role of the hearing examiners 
at the ICC and that of the other agencies pertains to the work assigned to IC¢ 
hearing examiners. Until recently hearing examiners often were, and in some 
instances now are, required to make recommendations to the ICC respecting 
petitions for instituting investigations, and petitions for reopening, futher 
hearing, or reconsideration in decided cases, including those heard by the hearing 
examiner to whom the petition has been referred. In the Bureau of Operating 
Rights, such matters now are generally handled in the Section of Appeals, 
That Section, however, is headed by a hearing examiner. 

Hearing examiners at the ICC also have, in the past, been requested to prepare 
final reports, including those in cases they have heard. This practice has now 
largely been discontinued except in unusual cases, or in instances where a 
recommended or initial decision has been waived by the parties at the hearing, 
and in heard cases involving suspended rates or practices under sections 15(7), 
216(g), 307(g), and 406(a) of the Interstate Commerce Act. Following the 
hearing in proceedings involving suspended rates or practices, and also when 
a recommended or initial decision has been waived, the hearing examiner who 
conducted the hearing is expected to prepare a draft of report for the ICC or 
a division thereof. In such instances, the ICC purports to make the finding 
specfied in the last sentence of paragraph (a) of section 8 of the APA, that 
omission of a tentative or recommended decision is necessary. 

In addition to the foregoing, ICC hearing examiners also serve on the staffs 
of certain Commissioners and devote little, if any, of their time to the primary 
duties of a hearing examiner, that is, the actual hearing of cases and the writing 
of reports based upon the record made therein. As hereinafter stated, the 
assignment of hearing examiners to such duties for any length of time certainly 
is violative of the provisions of the APA relative to rotation of cases. Nine 
hearing examiners’ are serving on the staffs of certain Commissioners. By 
letter dated April 7, 1959, the Chairman of the Civil Service Commission directed 
the Chairman of the ICC to furnish information relative to the duties performed 
by such hearing examiners and especially those pertaining to the hearing of 
cases and writing of reports. The ICC furnished the information in June 1959. 

ICC hearing examiners are not assigned to cases “in rotation so far as 
practicable”, as required by section 11 of the APA. Theoretically, there is a 
division warranting the assignment of the more difficult and complex cases to 
the grade GS—15 hearing examiners, but the line of demarcation is rather nebu- 
lous. And, within each grade,’ there is a certain selectivity in assignment, accord- 
ing to the idea of the Director or Assistant Director as to the capability or 
aptitude of a hearing examiner for a particular type of case. With respect to 
the hearing examiner assigned to Commissioners’ offices, there is of course no 
rotation. 


* One of the hearing examiners assigned to a Commissioner’s office does hear and prepare 
reports in numerous cases involving certain matters pertaining to safety of operations. 

‘The ICC hearing examiners are in grades GS-14 and 15 and this is true of each of the 
three bureaus. It also is true of those hearing examiners assigned to Commissioners 
offices. Admittedly, the grade structure is an improvement over that prevailing prior to 
1954, when the ICC hearing examiners were compensated in five pay grades. 
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Other responsibilities of the hearing examiners as set forth in section 7(b) 
of the APA are in effect nullified by the ICC through its general rules of practice, 
as is evident from the following. 

Section 7(b) of APA authorizes hear- ICC Rules of Practice provide: 
ing examiners to: 

1, Issue subpenas. 1. Examiner may issue but subpena 

must be signed by ICC secretary or 
Commissioner (rule 1.56(b) ). 

9, Cause depositions to be taken. 2. ICC order necessary to obtain 
deposition (rule 1.57). 

8. Regulate the course of the 3. ICC assigns the time and place 

hearing. of hearing (rule 1.55a). ICC may 
change brief dates, etc., fixed by ex- 
aminer without approval or consulta- 
tion with examiner (rule 1.21b). 

4. Hold conferences for simplifica- 4 Under rule 1.68a the effect is that 
tion of issues. only the ICC may determine before 

hearing if prehearing conference is to 
be held. Rule 1.68(c) provides that the 
action taken at prehearing conference 
be recorded by an order ; ICC withholds 
authority from examiner to enter such 
an order. 

5 Dispose of procedural requests. 5. All procedural requests for post- 
ponements of hearings, extensions of 
time for filing pleadings, late-filed ex- 
hibits, ete., are reserved unto the ICC 
and its administrative staff. 

It is believed that the foregoing amply show that the various points raised 
by Mr. Turney in his article heretofore discussed are still true and correct. 
To paraphrase some of Mr. Turney’s conclusions therein, as of this date (1) 
the ICC does not cooperate, enthusiastically or otherwise, with the spirit and 
purpose of the APA; (2) the ICC has in more ways than one evaded the 
“purpose of that act to add responsibility to the position” of hearing examiners; 
and (8) except with respect to complete independence as to his findings and 
conclusions in a report, the hearing examiner still “occupies a subordinate 
clerical position” and they are “quite circumscribed in their activities.” As 
was stated by Hon. Irving R. Kauffman, judge, U.S. District Court for the 
Southern District of New York, in a recent speech : 

“* * * every effort of the members of the bar, the reyiewing courts, and 
particularly the agencies themselves must be expended to increase the prestige 
of hearing examiners. They are conscientious men of high integrity, performing 
an extremely important function. Those who practice before them must never 
be permitted to lose sight of that fact.’”’ [Emphasis supplied. ] 

The role of hearing examiner at the ICC is set forth above, as well as 
pertinent facts concerning the present strengths and weaknesses of the position 
of hearing examiner at that agency. The question of what legislative measures 
should be taken to increase the stature and effectiveness of the hearing examiner 
has been discussed at some length by several persons participating in the panel 
discussions. It is not deemed necessary to add to that discussion except to say 
that the proposals advanced by Mr. Joseph Zwerdling are endorsed. As we view 
it, legislative measures fall somewhat in the category of long-range planning. 
It is believed that the ICC itself can now, and should take, prompt action to 
increase the stature and effectiveness of its hearing examiners. Undoubtedly, 
suggestions to that effect by the special subcommittee would be of major im- 
portance. Following sre some sregested actions which it is believed that the 
ICO should take promptly in order to increase the stature and effectiveness 
of its hearing examiners. 

First, the ICC should rescind the minute adopted in December 1946 and direct 
that henceforth all its hearing examiners should issue initial decisions in all 
types of cases. Such action would mean that the hearing examiner’s report 
and order would become the order of the ICO, unless exceptions are timely 
filed or it is stayed by the ICC’s own action. Certainly, there have been many 
cases where no exceptions were filed to the proposed findings of the hearing 
examiner in proceedings where an initial decision was not issued. In any event, 
even if there were only a few cases where no exceptions were filed, a good 
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measure of time and effort on the part of the agency and its employees, who 
prepare drafts of final reports, would be saved. The savings should increage 
as time passes. 

Second, the ICC should amend its General Rules of Practice to permit its 
hearing examiners to perform all the powers set forth in section 7(b) of the 
APA. This is not to say, however, that the hearing examiner himself should 
initially assign proceedings for hearings or set his own itinerary. The present 
volume of work at the ICC is such that hearings probably should continye 
to be assigned through some central group, or some person or persons di 
responsible for this phase of the agency’s work. This particular portion of 
the work is discussed further under suggestions which follow. Other persons 
who participated in the panel discussion with respect to the ICC made several 
suggestions concerning its General Rules of Practice. One of these was that 
the rules should be reviewed periodically by a group composed of various per- 
sons employed by, and practicing before, the ICC. It is believed that the time 
and effort put into such discussion groups would be well spent. In this cop. 
nection, it is suggested that the ICC amend its present rules to provide speci 
for an interlocutory appeal from a ruling of the hearing examiner in those jp. 
stances where the hearing examiner is convinced that the ruling in question js 
of the utmost importance to all parties. The rule should provide that the 
hearing examiner certify the ruling to the agency or a division thereof for 
prompt action. Such a rule is now in effect at the Civil Aeronautics Board 
and there is good reason to believe that it is both practical and effective. 

Third, it is believed that the attention of the ICC should be directed to the 
fact that the primary duty of each and every one of its hearing examiners js 
to conduct hearings and prepare reports and orders based on the records made 
at such hearings. Although section 11 of the APA provides that a hear 
examiner may be assigned such other duties as are not inconsistent with his duties 
and responsibilities as a hearing examiner, it is believed that this permits a 
hearing examiner to be used for other duties following, and only following, the 
completion of initial decisions in all cases he has heard on an itinerary and 
when he is awaiting the assignment of another itinerary, 

As heretofore stated, hearing examiners at the ICC are used for numerous 
duties other than the hearing of cases and writing reports on the record thus 
made. Some ICC hearing examiners have heard few cases, notwithstanding 
the fact that the number of cases requiring hearing has increased substantially 
during the past year. Some ICC hearing examiners are not given time to 
write reports on all cases heard during one itinerary before they are assigned 
another. The results is that the parties, and especially the applicants in oper 
ating authority cases, are denied the benefit of the prompt decision to which 
they are entitled. Each hearing examiner should have a reasonable time, de 
pending on the difficulty of the cases heard, for the preparation of reports and 
orders in all cases heard on one itinerary before being given another assignment. 
Also each and every hearing examiner should be assigned only his fair and 
equitable share of hearings. The present method of selective assignment evades 
both the spirit and purpose of the APA. Moreover, it is unfair and inequitable 
to assign some hearing examiners itinerary after itinerary while others conduet 
few or no hearings. This certainly is not “rotation so far as practicable.” 
Such inequitable assignments cannot be condoned because the ICC has two 
grades of hearing examiners. 

In my opinion, shared by some other hearing examiners at the ICC, most 
problems relating to its utilization of hearing examiners would be solved in 
part if all ICC hearing examiners were in a single bureau and were assigned 
to cases “in rotation so far as practicable.” If this were done, it undoubtedly 
would mean a considerable savings to the ICC in travel funds and in the man- 
hours required to hear cases. The utilization of all hearing examiners to hear 
all types of cases would be of benefit not only to the parties but also to the 
ICC itself. In this connection it is of interest to note that shortly after passage 
of the Motor Carrier Act of 1935, now part II of the Interstate Commerce Act, 
all types of proceedings arising under that act except finance cases, were handled 
by examiners in the Section of Complaints, Bureau of Motor Carriers. These 
examiners heard and wrote cases involving rates, operating authorities, and 
related matters, and, so far as the record shows, did excellent work in all types 
of proceedings. Later the Section of Finance was consolidated with the Section 
of Complaints and all types of proceedings were thereafter handled by that 
Section. True, the examiners formerly in the Section of Finance handled by 
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far the majority of the finance cases, but other examiners were assigned and 
satisfactorily handled finance cases when such cases were assigned to them. 
After the passage of the APA and the decision in the Riss case, hearing 
examiners in the then Bureau of Formal Cases were assigned proceedings 
involving operating authorities and related matters in all instances where the 
Bureau of Motor Carriers intervened. 

There does not appear any good reason why ICC hearing examiners could not 
be assigned any type of ICC proceeding. The limitation, “so far as practicable,” 
would permit selective assignment when necessary in the few cases of such 
highly specialized nature as those involving (1) general increases in rates, 
(2) certain types of safety cases, (3) nationwide investigations, and similar 

ings. Elimination of the present specialization in hearing assignments 
would obviate an embarrassing situation, frequent at present, when three ICC 
hearing examiners, one from each of its Bureaus, are present at the same time, 
in the same city, competing for the available hearing rooms. The utilization of all 
hearing examiners to hear all types of cases would make for better administration 
of all provisions of the Interstate Commerce Act. 

Another area, in which there is vast room for improvement in the utilization 
of hearing examiners at ICC, touched upon briefly at the June 19 session before 
your committee by Mr. Curry, is in the provision of adequate stenographic, 
clerical, and messenger service. 

In closing, I desire to express my appreciation to the members of the Legislative 
Oversight Committee for extending me the privilege of expressing the foregoing 
views on topic II of the panel discussion. 


SUPPLEMENTAL STATEMENT OF RospertT W. LISHMAN, CHIEF COUNSEL, SPECIAL 
SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 


THE ISSUE OF ADMINISTRATIVE VERSUS JUDICIAL JUSTICE 


At the panel hearings on the Administrative process and ethical questions held 
before the subcommittee on November 18 and 19, 1958, and the series of similar 
panel hearings held on June 15-26, 1959, the topic most recurringly debated was 
the question of judicialization of the administrative process. 

The pros and cons of this problem and the lack of sufficient up-to-date informa- 
tion as to administrative procedures are discussed by Milton M. Carrow, Esq., in 
“Administrative Adjudication: Should Its Role Be Changed?” 27 The George 
Washington Law Review, 279 (1959). For convenient reference purposes the 
text of the article is included below. 

To obtain data concerning current administrative operating procedures, the 
subcommittee has created an Advisory Council on the Administrative Process. 
This Council, composed of subcommittee staff members and representatives of 
each of the six regulatory commissions, will obtain detailed information concern- 
ing administrative procedures and report to the subcommittee with recommen- 
dations. In the course of its work the Council will communicate with the 
approximately 100 panelists who participated in the June 1959 administrative 
process hearings, and seek their comments and suggestions. 


(Text of article referred to follows:) 








The George Washington Law Review 
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ADMINISTRATIVE ADJUDICATION: 
SHOULD ITS ROLE BE CHANGED? 


Milton M. Carrow* 


The issue of administrative v. judicial justice, an amalgam of old 
ideas in new packages, is again a prominent subject of public and 
legislative debate. The recent highly publicized Congressional in. 
vestigations of the use of influence in administrative adjudicative, a 
well as non-adjudicative, matters’ have charged the issue with political 
overtones. Prior to these public displays, however, considerable 
activity had already been under way in the bar associations, as wel 
as among other interested groups, to formulate legislation which 
would materially change the process of administrative justice. This 
activity has, in fact, produced a series of bills which were introdured 
in the 85th Congress before it adjourned, and which undoubtedly 
will be reintroduced in the 86th Congress. In view of the importance 
of these measures it behooves us to know and evaluate what js 
going on.” 


I. BAcKGROUND Or THE CuRRENT LEGISLATIVE PROPOSALS 
The root problem underlying the exercise of judicial power by 


* Member of the bar of New York. A.B. Syracuse University, 1933; LL.B. Harvard, 
1937. Chairman, Subcommittee on Code of Federal Administrative Procedure, Com- 
mittee on Hoover Commission Report on Legal Services and Procedure, New York 


County Lawyer’s Association. Member, Section of Administrative Law, Subcom * 


mittee on Judicial Review, American Bar Association. Author of BACKGROUND OF 
ADMINISTRATIVE LAw (1948), and articles on administrative law in legal periodicals. 

1 House Subcommittee on Legislative Oversight investigation of the use of influence 
before the Federal Communications Commission, resulting in the resignation of one 
of the Commissioners. N.Y.Times, Feb. 28, 1958, p. 10, col. 7. Also the same 
Committee’s investigation of the relationship between Sherman Adams, former Presi- 
dential Assistant, and Bernard Goldfine, industrialist, regarding proceedings before the 
Federal Trade Commission and Securities and Exchange Commission. N.Y.Times, 
June 18, 1958, p. 16, col. 1 et seq. 

2English legislators are also considering the problems of administrative justice in 


the light of the recent Franks Committee report. REPorRT OF THE COMMITTEE ON | 


ADMINISTRATIVE TRIBUNALS AND ENQUIRIES, CMND. No. 218 (1957). 
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administrative agencies, and one much belabored during the past 
25 years, was described by Robert M. Benjamin, in his notable 1942 
report, as “the problem of reconciling, in the field of administra- 
tive action, democratic safeguards and standards of fair play with 
the effective conduct of government.” * The unique attribute of the 
administrative process which is challenged as a threat to fair play is 
the combination within a single agency of the judicial, or ad- 
judicative, power with other powers, or fynctions, such as the 
discretionary power to establish and change policy under a broad 
legislative standard, as well as administrative, investigative and rule- 
making functions. This phenomenon has often been inaccurately 
described as the “judge-prosecutor combination”; but such a label 
fails to account for the differences in kinds of agency functions and 
for the institutional nature of the administrative adjudicative func- 
tion in most instances.* 

However, before these things became clear, the judge-prosecutor 
combination was the central theme in a vigorous attack on the 
administrative process, launched by an American Bar Association 
Committee in 1933 and sustained at least until 1940, when the con- 
troversial Walter-Logan Bill was vetoed by President Roosevelt.® 

A primary aim of that campaign was the separation of the judicial 
functions of the federal administrative agencies from the other 
functions, and their transfer to a proposed “federal administrative 
court, patterned to some extent, but not entirely, after the ad- 
ministrative court system in France.” ® 

The ABA was not alone in its assault on the administrative ad- 
judicative function. In 1937 the President’s Committee on Ad- 
ministrative Management, composed of prominent political scientists 


3] BENJAMIN, ADMINISTRATIVE ADJUDICATION IN THE STATE OF NEW YorK 9 


(1942). 


4Professor Walter Gellhorn has pointed this out, indicating that, on the basis 
of the investigation made by the Attorney General’s Committee on Administrative 
Procedure under his direction in 1941, he found only four instances in the federal 
government where a single official was regularly both advocate (or investigator) and 
adjudicator. GELLHORN, FEDERAL ADMINISTRATIVE PROCEEDINGS 23 (1941). 


5The various reports through which the ABA Special Committee on Administra- 
tive Law made its views known appeared in 58 A.B.A. Rep. 407 (1933), 59 A.B.A. 
Rep, 539 (1934), and 61 A.B.A. Rep. 720 (1936). The Walter-Logan Bill was 
H.R. 6324, 76th Cong., 3d Sess. (1940). The veto message appeared in the 86 
Conc. Rec. 13942-43 (1940). Articles critical of the ABA proposals and the 
Walter-Logan Bill were: Cooper, The Proposed United States Administrative Court, 
35 Micw. L. Rev. 565 (1937); Jaffe, Invective and Investigation in Administrative 
Law, 52 Harv. L. Rev. 1201 (1939); Landis, Crucial Issues in Administrative Law— 
The Walter-Logan Bill, 53 Harv. L. Rev. 1077 (1940). 


$59 A.B.A. Rep. 549 (1934). 
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(Louis Brownlow, Chairman, Charles E. Merriam and Luther 
Gulick), applied its famous label to the administrative Process 
a “headless fourth branch” of the government, and, with respect t 
the independent regulatory commissions, found that they wer 
“obliged to carry on judicial functions which threaten the impartial 
performance of that judicial work. . . . Furthermore, the same men 
are obliged to serve as prosecutors and judges. This not only under. 


mines judicial fairness; it weakens public confidence in that fair. | 


ness.” 7 


The Walter-Logan Bill, as it finally emerged from these debates, 
contained a watered-down version of the administrative court pro- 
posal, was shot through with exceptions and exemptions and em. 
phasized judicial review. A particular point was made of the sub. 
stitution of the so-called “clearly erroneous” rule for the “sub. 
stantial evidence” rule as the basis for judicial review of administra. 
tive determinations of fact, about which we speak later.* 

After the veto of the Bill by the President, the Attorney General's 
Committee on Administrative Procedure issued its well-known re. 
port (1941), followed shortly thereafter by the Benjamin report on 
the adjudicative powers of agencies in the state of New York (1942), 
As regards the administrative adjudicative function, these reports 
emphasized the practical need of a unitary application of administri- 
tive power, and conceived the idea of an internal separation of the 
adjudicative function to insulate it from improper pressures. This 
idea survived and was incorporated in the Administrative Procedure 
Act of 1946. Other proposals, notably the establishment of an office 
of administrative practice, recommended both by the Attorney Gen- 
eral’s and Benjamin reports did not survive. Also discarded was the 
suggestion to give greater independence to hearing commissioners 
by attaching them to the proposed office of administrative practice. 

Following the enactment of the Administrative Procedure Act by 
the federal government, and the promotion among the state govem- 
ments of a similarly oriented (as regards administrative adjudication) 
Model State Administrative Procedure Act by the National Con- 
ference of Commissioners on Uniform State Laws, a period of 
quiescence ensued for almost 10 years. 

This was abruptly broken in March 1955 by the issuance of the 


7 REPORT OF THE PRESIDENTS COMMITTEE ON ADMINISTRATIVE MANAGEMENT IN 
THE GOVERNMENT OF THE UNITED States 68 (1937). 


8 See Landis, supra note 5. 
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second Hoover Commission and its Task Force Reports on Legal 
Services and Procedure. Without the concurrence of the Commis- 
sion, the Task Force resurrected most of the proposals made during 
the past 25 years and tied them into a package to be known as the 
“Administrative Code.’’* Prominent among the proposals was the 
establishment of an Administrative Court, initially having two sec- 
tions (Trade and Tax), but designed eventually to assume the ad- 
judicative functions of most, if not all, administrative tribunals. 
Apparently, however, this, along with the other provisions affecting 
the administrative adjudicative power, was to be only a transitional 
step to the ultimate transfer of all adjudicative functions to the 
regular courts. The proposed “Administrative Code” also included 
provisions for the creation of an independent corps of Hearing 
Commissioners to be attached to the Administrative Court; the re- 
lacement of the existing Administrative Procedure Act by a title 
in the Codg imposing more “judicialized” standards of procedure on 
agency functions and more extensive judicial control of their action, 
including the “clearly erroneous” rule which had previously ap- 
peared in the Walter-Logan Bill; the creation of an Office of Legal 
Services and Procedure within the Department of Justice to conduct 
continuing studies of the administrative process; and also legislation 
governing appearances, representation and discipline of attorneys 
and other persons practicing before administrative agencies. 

Having instigated a new debate on administrative justice by these 
recommendations, the Hoover Commission and its Task Force seem 
to have yielded the initiative to the American Bar Association. 
That association, in turn, through several committees, has been 
assiduously at work rewriting, revising, adding and deleting from 
the many proposals and has produced a series of bills which are now 
in various stages of legislative implementation. 

The ABA does not agree with the Task Force recommendation 
for the creation of a general administrative court. Instead of such 
a comprehensive structure, which resembles the French Conseil 
@Etat, the ABA prefers a piecemeal approach. On the subject of 
special courts, it has caused the introduction in Congress of ‘three 
bills: one bill converts the presently existing Tax Court from a 





9COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERNMENT, 
TAsK Force Report ON LEGAL SERVICES AND Procepure 359 (1955) [Hereinafter 
cited as TASK Force Report]. 


10 Id. at 249-50. 
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“legislative” to a constitutional court;!! a second bill Provides for ministr: 
the creation of a Labor Court, to assume the adjudicative functions posals s 
of the National Labor Relations Board; and the third bill seeks to Genera 


establish a Trade Court to assume adjudicative functions now exer. vides f 
cised by the Federal Trade Commission as well as others of a related ministr 
nature.’® be atta 

depend 


These areas of adjudication are said to be “essentially adjudicatory” 





rather than “essentially regulatory.” ** Furthermore, it is stated that Fe, 
“[o]ther transfers should be effected as the Congress explores the m 2 
field and finds other adjudicatory functions to be within that = 
cate 15 ment O 
Bory: Fina! 
: 1 
Like the Task Force, the ABA has prepared a proposed “Code ABA’s 
of Federal Administrative Procedure” to replace the Administrative tribuns 
Procedure Act of 1946. This also is now in the legislative mill.* Ethics 
It is an intricate measure and contains matter that may not be entirely eo 
palatable to the agencies and to the specialized practitioners who ce 
appear before them.’” Insofar as the adjudicative function is con- The 
cerned, the bill provides for a more comprehensive separation of ; tolit 
functions provision than that in the APA. It extends that requirement cine! 
to agency heads who sit in adjudicative proceedings, and who are a 4 a 
presently exempt. And going even further than the Task Force Code, antte 
the ABA Bill makes the separation of functions restriction applicable we oe 
to questions of law as well as fact. It also enlarges the definition For thi 
of adjudicative action, largely by removing various exceptions that eel 
appear in the APA. There is, in addition, an effort to increase judicial of the 
control over administrative adjudication of fact by the substitution 
for the “substantial evidence” rule of the “clearly erroneous” rule, IL. 
of Walter-Logan Bill fame, which rule is based on the Federal Rules “Th 
of Civil Procedure provision for the appellate review of civil non- the fe 
jury decisions. ani 
Another major bill sponsored by the ABA is the Federal Ad- Cillain 
11S, 3796, 85th Cong., 2d Sess. (1958). in mo! 
12S. 3797, 85th Cong., 2d Sess. (1958). pears 1 
13 S, 3798, 85th Cong., 2d Sess. (1958). of the 
14 AMERICAN BarR ASSOCIATION, REPORT OF THE SPECIAL COMMITTEE ON LEGAL Su rer 
SERVICES AND PROCEDURE TO THE 1956 MipyEAR MEETING oF THE House or DeEle- P 
GaTEs 44 (1956). 
15 [hid. 18 Th: 
16S, 4094, 85th Cong., 2d Sess. (1958). poe hy 
17 See Proposed Administrative Code Vigorously Condemned by Interstate Com- Cibo 


merce Commission Practitioners, 23 ICC Prac. J. (Nov. i955). 
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ministrative Practice Reorganization Act.’* This bill contains pro- 
posals similar to those made by the Task Force, and by the Attorney 
General’s Committee on Administrative Procedure in 1941. It pro- 
vides for the establishment of an independent Office of Federal Ad- 
ministrative Practice (the Task Force recommended that such office 
be attached to the Department of Justice); the. creation of an in- 
dependent corps of Hearing Commissioners as a division in the 
Office of Federal Administrative Practice; standards for admission 
to and control of practice before agencies under another division 
within the Office of Federal Administrative Practice; and the establish- 
ment of a separate legal career service. 

Finally, active study is being given by a special committee of the 
ABA’s section on Administrative Law to a proposed code of agency- 
tribunal standard of conduct comparable to the Canons of Judicial 
Ethics, which is to be established by statute and “binding upon all 
persons, engaged, interested, participating in, or <a to effect the 
result of the adjudication of agency-tribunal cases.’ 

These various bills include reforms in which hover the seeds of 
a fundamental change in the process of administrative justice. The 
specialized court proposals, if adopted, may only be the beginning 
of a series of similar proposals affecting other agencies on a state 
and local as well as federal level. That is not necessarily bad, but 
we ought to know what we are doing and where we are going. 
For this reason it seems appropriate to review the scope of administra- 
tive adjudicative activity today before commenting on the efiect 
of the proposed measures on the existing institutions. 


I]. THe Lecar Limits Or ApMinistrative JupiciaL Power 


“The judicial power of the United States,” says article III 
the federal constitution, “shall be vested in one Supreme Court, 
and in such inferior Courts as the Congress may from time to time 
ordain and establish.” The state constitutions say the same thing 
in more or less explicit language. On its face such a provision ap- 
pears to vest all judicial power in the courts, and a rigid application 
of the separation of powers doctrine would ensure this. But the 
Supreme Court of the United States has been able to accommodate 





18This appears in the following identical bills: S. 932, H.R. 3349, H.R. 3350 and 
H.R. 7006, 85th Cong., Ist Sess. (1957). 


1910 Ap. L. Buty. 16, 226 (1958). Judge David W. Peck has been appointed 
Chairman of this Committee. 27 Harvard Law School Record 4, p. 1 (1958). 
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the exercise of judicial power by administrative agencies beca lature « 
to borrow Mr. Justice Holmes’ figure of speech, the branches of tive fur 


the government are not divided into “watertight compartments.”2 | Asa 











Several state courts, however, insist that, in certain circumstances, insofar 
as we shall see, there can be no seepage of judicial power to non. cases 0 
judicial bodies. ' and pe 
The two main constitutional outlets from the federal judicial formar 
compartment to the administrative process are found, first, by analogy depart 
to the jury provisions of the Constitution, and second, by a rather cases “ 
astigmatic interpretation of the power of Congress to delegate this pr 
portions of its enumerated powers to tribunals other than Article Wh 
ITl courts. and an 
It is argued that under amendment VII of the Constitution, judicial have | 
determinations of fact may be made by a jury of laymen, and The m 
therefore, it is proper to delegate similar power to administrative New . 
bodies, particularly where they may be specially qualified.”* It is tional.’ 
also argued that the specific powers vested in the legislature by the such a 
Constitution can, under appropriate standards, be delegated to ig 
. ; 7 . : 
agencies or tribunals to be carried out in any manner that the legis- alin ‘tt 
LL - = and the 
20 Springer vy. Government of Philippine Islands, 277 U.S. 189, 211 (1928). There 26 U.S. 
appears to be no need at this late date to belabor a definition of “judicial power,” William 
or the fact that administrative agencies exercise it. From the many discussions on suggest 
the subject, it seems clear that the power exists not by virtue of any “mechanics of one han 
procedure” but by the fact that an agency or tribunal exercises, formally or in- did not 
formally, (1) the power to hear and determine questions of law and fact arising Mr. Ch 
in a controversy, (2) the power to make a binding decision which (3) affects the adminis| 
person, property or other rights of the parties to the dispute. See Pillsbury, Ad- 23 Cri 
ministrative Tribunals, 36 Harv. L. Rev. 405 (1923); Murray’s Lessee v. Hoboken 24 See 
Land and Improvement Co., 59 U.S. (18 How.) 272 (1855); Muskrat v. United | 284; Es 
States, 219 U.S. 346, 357 (1911); Rosson, Justice AND ADMINISTRATIVE Law 15 25 Sta 
(3d ed. 1951). The Supreme Court in Murray’s Lessee v. Hoboken Land and Im- majorit 
provement Co., supra at 280 said: “That the auditing of the accounts of a receiver ' 
of public moneys may be, in an enlarged sense, a judicial act, must be admitted. 
So are all those administrative duties, the performance of which involves an inquiry s 
into the existence of facts and the application to them of rules of law.” See County 7 
of Cayuga v. McHugh, 176 N.Y.S. 2d 643 (1958), where the court held that a county a 
jail is simply an arm of the government and a determination by the Commissioner $ 
of Correction that it should be closed, following a statutory hearing, is not an ad- c 
judicative determination, but administrative in nature, because it did not affect property E 
rights. ( 
21 See Crowell v. Benson, 285 U.S. 22, 51 (1932), where Mr. Chief Justice Hughes, r 
for the Court in support of the power of a compensation board to make adjudications 
of fact, said: Both C 
men’s ¢ 
On the common law sidé of the Federal courts, the aid of juries is not only 156 P. 
deemed appropriate but is’ required by the Constitution itself. In cases of N.E. 4: 
equity and admiralty, it is historic practice to call to the assistance of the in New 
courts, without the consent of the parties, masters and commissioners or The 
assessors, to pass upon certain classes of questions, as, for example, to take pensatic 
and state an account or to find the amount of damages. an adm 
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lature deems fit, such as by the exercise of rule-making or adjudica- 
tive functions.” 

Asan auxiliary to this, it is sometimes said that there is a distinction, 
insofar as the judicial power under article III is concerned, “between 
cases of private right and those which arise between the government 
and persons subject to its authority in connection with the per- 
formance of the constitutional functions of the executive or legislative 
departments.” *8 Since much administrative adjudication involves 
cases “between the government and persons subject to its authority,” 
this provides another outlet.** 

Where adjudication does not involve disputes between the state 
and an individual, but only between individuals, several state courts 
have held delegations of power to administrative agencies invalid. 
The most recent example is a case in which the Supreme Court of 
New Mexico held a workmen’s compensation statute unconstitu- 
tional.> But most states, as well as the federal courts, have upheld 
such acts.”® 











22 This argument has been most fully developed in connection with the establish- 
ment of the so-called legislative courts, such as the United States Court of Claims, 
and the United States Customs Court. See American Insurance Company vy. Canter, 
26 U.S. (1 Pet.) 511 (U.S. 1828); Ex Parte Bakelite Corp., 279 U.S. 438 (1929) ; 
Williams v. United States, 289 U.S. 553 (1933). In the Williams case, where it was 
suggested that there was an inconsistency between equating the judicial power on the 
one hand and legislative subjects on the other, the Court answered that Article III 
did not include “all” cases and controversies. In Crowell v. Benson, supra note 21, 
Mr. Chief Justice Hughes applied this argument to the adjudicative powers of an 
administrative agency. 

23 Crowell y. Benson, supra note 21, at 50. 


24 See Murray’s Lessee v. Hoboken Land and Improvement Co., supra note 20, at 
284; Ex Parte Bakelite Corp., supra note 22 


25 State v. Mechem, 63 N.M. 250, 316 P.2d 1069 (1957). Compton, J., for the 
majority of the court, said: 
Clearly there is an unlawful invasion of the constitution. This is not to 
say that the legislature, in the exercise of its police powers, may not confer 
‘quasi-judicial’ power on administrative boards for the protection of the rights 
and interest of the public in general whose orders are not to be overruled if 
supported by substantial evidence. For instance, boards regulating common 
carriers, transportation, telephone, rates, Barber Boards, Medical Boards, 
Boards of Registrations, Tax Boards, Division of Liquor Control, etc. 
(citing cases) But nowhere does this power extend to a determination of 
rights and liabilities between individuals. 316 P.2d at 1070 


Both California and New York required constitutional amendments for their work- 
men’s compensation acts. See Western Metal Supply Co. v. Pillsbury, 172 Cal. 407, 
156 P. 491 (1916); Ives v. The South Buffalo Railway Co., 201 N.Y. 271, 94 
N.E. 431 (1911) (holding unconstitutional the first Workmen's Compensation Law 
in New York State) ; N.Y. Const. art. I, § 18 (1938). 

The New Hampshire Supreme Court held unconstitutional an automobile com- 
pensation statute providing for hearing and determination of negligence cases before 
an administrative agency. Jn re Opinion of the Justices, 87 N.H. 492, 179 A. 344 





a 
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Thus, it is plain that there is sufficient flexibility within the con. In : 
stitutional framework for judicial power to be exercised by adminis. quirer 
trative agencies. To cut off the flow of such power it has, on oc. has sa 
casion, been urged that the due process clauses of the Constitution port! 
require “judicial” process; but the courts have held that “Due process law W 
is not necessarily judicial process,” *" only “fair” process, which adjud: 


fairness can be provided by safeguards in administrative procedure,” 
Accepting the fact that administrative agencies can and do exercise 
judicial power, are there any legal limits to this? Except for certain 








} ; : : bi Stu 
instances which, by statute or sometimes questionable rationalization, 3 
are held to be non-reviewable,” administrative judicial power is e 
circumscribed by judicial review. By means of such review adminis- * 
trative determinations of fact in adjudicative proceedings are con- eaurly 
clusive if they are based on substantial evidence on the whole record.” b 7 
On questions of law, which, in the federal cases, have been mainl 7 all 
questions of statutory interpretation, the Supreme Court has indicated 394.3 
that administrative statutory construction having “warrant in the f U 
” “c . $ ” ° 0 
record” and a “reasonable basis in law” should be deemed controlling, handl 
But there is doubt as to how widely this principle is or should be wine 
: 31 

applicable. eden 
(1935). The Illinois and Ohio courts have held that administrative adjudicative on ev 
determinations affecting title to land under the so-called Torrens law were uncon- roce 
stitutional. People ex rel. Kern v. Chase, 165 Ill. 527, 46 N.E. 454 (1896); State E 
v. Guilbert, 56 Ohio St. 575, 47 N.E. 551 (1897). In Texas and Nevada the settle- judic’ 
ment of the rights of claimants to public waters by administrative boards have been W: 
held unconstitutional. Board of Water Engineers v. McKnight, 111 Tex. 82, 229 S.W. 

301 (1921) ; Ormsby County v. Kearney, 37 Nev. 314, 142 P. 803 (1914). wher 

26 Crowell v. Benson, supra note 21, at 54. “We are unable to find any constitutional instrt 
obstacle to the action of the Congress in availing itself of a method shown by ex- i 
perience to be essential in order to apply its standards to the thousands of cases in- dime: 
volved, thus relieving the courts of a most serious burden while preserving their Th 
complete authority to insure the proper application of the law.” For a discussion of 
state cases, see Brown, Administrative Commissions and the Judicial Power, 19 illust 
Minn. L. Rev. 261 (1935). f 

27 Retz v. Michigan, 188 U.S. 505, 507 (1903). of dr 

28 Murray’s Lessee v. Hoboken Land & Improvement Co., supra note 20; Mallatt syste! 
v. Luihn, 206 Ore. 678, 294 P.2d 871 (1956). 

29 Determination of controversies as to the right to veterans benefits by the Ad- Bar / 
ministrator of Veterans Affairs are non-reviewable. 48 Stat. 9 (1933), 38 U.S.C. questic 
§ 705 (1952). The American Bar Association is supporting legislation to repeal 85th C 
this provision. 10 Ap. L. Butt. 15 (1958) ; H.R. 272, 85th Cong., Ist Sess, (1957). 82S 
See the recent analysis of the problems of non- -reviewability in Jaffe, The Right to a6 on 
Judicial Review II, 71 Harv. L. Rev. 769 (1958). Is 

80 Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951). But a trial de novo | aoe 
may be required where “jurisdictional” or “constitutional” facts are involved. For iy 
the most recent analysis of the cases on this subject, see Jaffe, Judicial Review: id. 
Constitutional and Jurisdictional Fact, 70 Harv. L. Rev. 953 (1957). a 

81 (Gray v. Powell, 314 U.S. 402 (1941); NLRB v. Hearst Publications, Inc, oer 
322 U.S. 111 (1944). Both the Hoover Commission Task Force and the American ourt 


ee 
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In addition, judicial review imposes procedural due process re- 
uirements on administrative adjudication. As Mr. Justice Brandeis 
has said: “The supremacy of law demands that there shall be op- 
portunity to have some court decide whether an erroneous rule of 
law was applied; and whether the proceeding in which facts were 
adjudicated was conducted regularly.” * 


Ill. “THe Present Macnirupe Or THe Power 


Study of the administrative adjudicative power reveals that it ap- 

ars in a variety of forms and in the remotest interstices of federal, 
state and local government. It discloses further that quantitatively, if 
perhaps not in importance, the administrative judicial power today 
vastly surpasses the judicial power of the courts. This is illustrated 

the fact, for instance, that the total number of civil cases filed 
in all of the federal district courts for the fiscal year 1956 was 62,- 
394,3* whereas a single agency in the state of Illinois, the Division 
of Unemployment Compensation of the Department of Labor, 
handled 304,931 contested unemployment insurance claims for the 
same fiscal period.** Although many agencies do not have as large a 
volume of cases, nevertheless, as we shall see, there are many agencies 
on every level of government, the total number of whose adjudicative 
proceedings, it is apparent, could not be absorbed within the existing 
judicial structure or any reasonably enlarged one. 

Without attempting to present a detailed surv ey of all the instances 
where administrative agencies exercise judicial power, it may be 
instructive to obtain a birds-eye view of the field in its present 
dimensions and its rationale. 


The growth of the administrative regulatory structure may be 
illustrated by its controls over the use of motor vehicles. Standards 
of driving skills are controlled through state administrative licensing 
systems, the concomitant of which is that each driver is subject 





Bar Association legislative proposals oppose such a limitation on the — of 
questions of law. TASK Force Report 216-217; 9 Ap. L. Buti. 196 (1957); 4094, 
85th Cong., 2d Sess., § 1009(f) (1958). 

82 St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 84 (1936). 

83 1956 Ap. Orrice Unrrep States Courts, Dir’s. ANN. REP. 62 


84 1956-1957 Int. Derr. or Lasor ANN. Rep. 57, table 26. In “111, 388 of these 
determinations, the claimant was held ineligible for all or part of the benefits claimed 
Ibid. The total number of civil writs entered in all the district courts of Massa- 
chusetts for the fiscal year 1956 was 73,868. 1956 Juptcrat Counctt or Mass. THIRTY- 
Seconp Rep. 70. In California the total number of civil cases filed in the Superior 
Court was 250,806. 1956 Jupicra Councit or Cat, SIxTeEENTH B1-ANNUAL Rep. 20. 
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to revocation and suspension proceedings by adjudicative proceed. 
ings. 

In the municipalities, both the taxicab business and taxicab drivers 
are regulated by a licensing system as a safety measure and as q 
means of regulating congestion and undesirable practices. Uniformity 
of application of policy is assured by incorporating the suspension 
and revocation proceedings within the same administrative structure 
that handles the other regulatory tasks. 

The Interstate Commerce Commission, in the federal government, 
regulates motor carriers, including the adjudication of complaints 
over rates, although the Commission has more extensive adjudicative 
powers over railroad rates.** Such rate adjudication adds several 
significant considerations to the exercise of administrative judicial 
power. First, it is a subject which requires expertness in evaluatin 
complicated economic and accounting data. And second, since the 
agency acts under a broad legislative standard of “reasonable” or 
“discriminatory” rates or practices, it has been deemed desirable 
to keep all rate-making functions, whether adjudicatory or rule- 
making by nature, iter one supervisory roof, because of the need 
to prevent abuses and to achieve uniformity of application. The 
courts handling sporadic controversies over rates were long ago 
found inadequate for the task. 

For similar and other reasons administrative judicial powers are 
exercised in many other areas. A partial catalog is illuminating: 

1. State agencies control the licensing, including suspension and 
revocation proceedings, of at least 75 different occupations requiring 
skill and training, ranging from abstracters to yacht brokers.** The 
City of Chicago has required the licensing of 117 different Activities, 
such as scav engers, ice-cream factories, gasoline stations, junk dealers 
and cosmetologists.** 














35 See COMMITTEE ON GOVERNMENT OPERATIONS, SURVEY AND Stuby OF Ap- 
MINISTRATIVE ORGANIZATION, PROCEDURE, AND PRACTICE IN THE FEDERAL AGENCIES, 
Agency Response to Questionnaire pt. XI C, at 1763-66, where the ICC lists thirty- 
three different kinds of proceedings which it adjudicates. 

86 THe Councit oF STATE GOVERNMENTS, OCCUPATIONAL LICENSING LEGISLATION 
IN THE States 7-8 (1952). That this is a constantly growing area of regulation 
is evidenced by the establishment of a Waterfront Commission of New York Harbor 
in 1953 by the states of New York and New Jersey, whereby licenses must be held 
by pier superintendents, hiring agents, stevedores, longshoremen, and port watchmen. 
N.Y. Unconsor. Laws, Ch. 307 (CLS 1953). In 1956 New York enacted a statute 
requiring the licensing of psychologists. N.Y. Epuc. Law § 7601. 

87 Parsons, The Use of the Licensing Power by the City of Chicago, 33 Itt. Stunts 


IN THE Soctat Scrences 37 (1952). See also Mortimer and Dunne, Grant and 
Revocation of Licenses, 1 U. or Itt. L.F. 28 (1957). 
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2, Businesses, industries and utilities are subject to administrative 
adjudicative action in a manner and for reasons similar to those ap- 
plicable to common carriers. State and federal banking and insurance 
departments, gas pipe line companies (Federal Power Commission), 
air transportation (Civil Aeronautics Board), broadcasting companies 
(Federal Communications Commission), are examples thus affected. 
Like the Interstate Commerce Commission, considerations of ex- 
pertness, uniformity of application, prevention of abuses and the 
need for continuity in supervision have been persuasive in the lodging 
of adjudicative powers in the agencies alongside their other powers.** 

3. Boards have been created to perform adjudicative functions 
where a change in the law might meet with hostility in the courts. 
This was particularly true in the case of workmen’s compensation 
boards which applied the new principle of absolute liability, and 
in the case of national and state labor relations boards which pro- 
vided redress for unfair labor practices. 

4, Disputed claims under the various social security laws, in- 
cluding pensions, unemployment insurance, old age insurance and 
welfare relief, are adjudicated by administrative agencies mainly 
because of the enormous volume of the cases and the relative 
simplicity of the legal problems. 

§, In recent years a new and great dimension has been added to 
the administrative adjudicative power. As a_ security-conscious 
nation we have established a vast apparatus for the clearance of per- 
sonnel and facilities engaged in activities related to military security. 
Chief Justice Warren has estimated that eight million Americans are 
subject to security clearance by federal officials.** Other agencies ad- 
judicate the clearance of industrial facilities and personnel affecting 
approximately twenty thousand plants in the United States.*° These 


38 Although courts could deal with problems requiring special knowledge through 
expert witnesses, a noted English observer has said that “expert witnesses are only 
too often hired assassins of the truth.” Ropson, op. cit. supra note 20, 
ever, 47 pages later 


at 503. How- 
Professor Robson said: “While technical knowledge is often 
needed for the adjudication of disputes, there 


are grave objections to giving judicial 
power into the hands of specialists whose outlook is confined to a single field.” Id 
at 600. 

89 Warren, The Law and the Future, Fortune Magazine, Nov. 1955, pp. 106 and 
229. The Editors of Fortune estimated the number to be twenty million. See 
GELLHORN, INDIVIDUAL FREEDOM AND GOVERNMENTAL RESTRAINTS 41 (1956): 
GOVERNMENT Security AND Lovatty, A MANUAL 

( 


OF LAWS, REGULATIONS AND 
Procepures, BNA, 11:1 (1955); Exec. Order 10450, April 27, 1953 
*9GovERNMENT SEcURITY AND LOvALTY, op. cif supra note 39, at 21:1. Other 
agencies screen American citizens prior to their employment with international 
agencies. Jd. at 41:1. Exec, Order 10422, January 9, 1953. And, as a port security 





i 
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are supplemented by administrative adjudicative powers over the for all 
deportation and exclusion of aliens by the Department of Justice, hearin; 
the grant and denial of passports and visas by the State Department, ly rela 
and the registration of subversive organizations by the Subversive consul 
Activities Control Board. heads. 
6. As new social patterns enter the legal domain, it has been found unwar 
expedient to delegate their enforcement to administrative agencies, The 
Thus we find that eleven states have created agencies to adjudicate of Fec 
disputes involving discrimination in employment.*? And this has of fur 
been extended to education and housing.” applic: 
7. Finally, there are a number of miscellaneous types of con- provis 
troversies which are commonly adjudicated by administrative bodies, admin 

including claims for zoning variances, disputed water rights, con- 1. 
troversies over boundaries between counties, villages and school dis- of fail 
tricts, and, of course, the assessment and collection of taxes on real of the 
property, personal property and income. proce: 
carrie 
IV. Existrnc Metuops Or Contro_ Linc THE Power vide s 
At the present time the methods of controlling administrative biv: le 
adjudicative action fall into three categories: First, those operative MISsiC 
within an agency; second, those applying outside controls on agency the p 
procedure; and third, those requiring separate tribunals other than a cor 
the courts. indep 
The prevailing practice has been to keep the adjudicative function | ing c 
within an agency’s structure, with safeguards provided by means agenc 
of an internal separation of functions. This method, as we have al- 1945. 
ready observed, crystallized with the enactment of the Federal 2. 
Administrative Procedure Act in 1946,“* (APA) largely on the boar 
basis of the recommendations contained in the 1941 report of the judic 
Attorney General’s Committee.** The applicable section of the of V 
statute provides that no hearing officer “shall consult any person Imm: 
or party on any fact in issue unless upon notice and opportunity Apps 
measure, persons engaged in the merchant marine must also obtain clearance from %6 
administrative authorities, in this case the Coast Guard. Jd. at 51:1. Exec. Order 46S 
10173, October 18, 1950. bill al 
41 THe Councit oF State GOVERNMENTS, THE Book or THE STATES 406 (1956- 47 § 
57), lists the following states and territories: Alaska, Connecticut, Massachusetts, L.Q. 2 
Michigan, Minnesota, New Jersey, New Mexico, New York, Oregon, Rhode Island | 48 } 
and Washington. repro 
42,N. Y. Exec. Law art. XV, as amended (1955). Prope 
43 60 Stat. 237 (1946), 5 U.S.C. § 1001 (1952). ee; 


44S. Doc. No. 8, 77th Cong., Ist Sess. 55 (1941). Proce 








MAJOR ADMINISTRATIVE PROCESS PROBLEMS 781 


for all parties to participate.” *° It also prohibits contacts between 
hearing officers and prosecuting or investigating personnel in “factual- 
ly related” cases. However, the section failed to deal with ex parte 
consultations on questions of law and was not applicable to agency 
heads. Furthermore, the Act as a whole contained a number of 
unwarranted exemptions of agencies and activities. 

These matters are now dealt with in the ABA’s proposed “Code 
of Federal Administrative Procedure,” by extending the separation 
of functions provisions to the agency heads, and by making them 
applicable also to questions of law.*® Besides separation of functions 
provisions, several other procedural mechanisms have a bearing on 
administrative judicial power. 

I. Independence of hearing commissioners. One basic ingredient 
of fair play in adjudication, we learned long ago, is the independence 
of the judge. It has been difficult to obtain this in the administrative 
process because of the institutional method by which an agency 
carries out its task. The APA made an unsuccessful effort to pro- 
vide some independence by giving the hearing officer a rather am- 
biv:lent status as between the agency and the Civil Service Com- 
mission.*’ In the measure now pending before Congress, as part of 
the proposed Federal Administrative Practice Reorganization Act,’ 
a corps of hearing commissioners would be established within an 
independent Office of Federal Administrative Practice, whereby hear- 
ing commissioners would have tenure and would be independent of 
agency control. In California, such a procedure was adopted in 
1945, 

2. Intra-Agency Appeal. In several agencies there are appellate 
boards which review, in most instances de novo, the initial ad- 
judicative determinations of the hearing officers. Such are the Board 
of Veterans Appeals in the Veterans Administration, the Board of 
Immigration Appeals in the Department of Justice, and the Contract 
Appeals Boards in the Department of Defense. They provide a check 


#5 60 Stat. 237 (1946), 5 U.S.C. § 1006 (c) (1952). 

46 Sec. 1005(c) of the proposed bill, S. 4094, 85th Cong., 2d Sess. (1958). The 
bill also eliminates the various exemptions of the Administrative Procedure Act. 

47 See Fuchs, The Hearing Officer Problem—Symptom and Symbol, 40 CorNELL 
L.Q. 281 (1955). 

48H.R. 3349, 3350 and S. 932, 85th Cong., Ist Sess. (1957). The proposed bill is 
reproduced in 43 A.B.A.J. 425 (1957) and discussed by Deale, A Major Reform 
Proposed, The Administrative Practice Reorganization Act, 44 A.B.A.]. 133 (1958). 


Cat. Bus. & Pror. Cone § 110.5 (enacted in 1945). See also Administrative 
Procedure Act, Cat. Govt. Cope § 11502. 


45253 O—59 51 
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on arbitrary decisions by initial hearing officers, but they have no 
independence from the agency heads. This type of tribunal is widely 
used in England, but in some cases, apparently, has been overworked 
to a point where it has been labeled “tribunalism run mad.” ® 


9 


3. External Checks on Agency Adjudication. In February 195) 
an Office of Administrative Procedure was established by the At. 
torney General, in the Department of Justice, on an experimental 
basis, to “carry on continuous studies of the adequacy of the pro- 
cedures by which Federal departments and agencies determine the 
rights, duties, and privileges of persons.” °' It was created in re. 
sponse to the recommendations of the President’s Conference on Ad- 
ministrative Procedure.” The Attorney General’s Report (US, 
1941) and the Benjamin Report (N.Y. 1942) had previously recom- 
mended that a separate agency be established for such purpose 
within the respective governments, but they were not acted upon; 
California, however, did act upon the recommendations.®* Such a 
proposal has now been revived, and appears as Title I of the ABA- 
sponsored Federal Administrative Practice Reorganization Act.* 





50 ALLEN, ADMINISTRATIVE JURISDICTION 8 (1956). It appears that where there 
has been a complaint against a doctor, the matter can be heard before six different 
tribunals before a decision is reached. See Rosson, op. cit. supra note 20, at 145, 


5122 Fed. Reg. 998. The other purposes listed were: “Initiate cooperative effort 
among the departments and agencies and their respective bars to develop and adopt 
so far as practicable uniform rules of practice and procedure; collect and publish 
facts and statistics concerning procedures of the departments and agencies; assist 
departments and agencies in the formulations and improvement of their administra- 
tive procedures.” Jbid. 

521957 OFFICE OF ADMINISTRATIVE ProcepURE ANN. REP. See CONFERENCE ON 
ADMINISTRATIVE PROCEDURE Report 3 (1955). 


53 In 1945 a Division of Administrative Procedure was established within the 
Department of Professional and Vocational Standards “to study the subject of ad- 
ministrative law and procedure in all its aspects; to submit its suggestions to the 
various agencies in the interests of fairness, uniformity and expedition of busi- 
ness, ...” Cat. Bus. & Pror. Cope § 110.6. Administrative Procedure Act Cat 
Govt. Cope § 11372. In its first Biennial Report (1947) the Division said: 


A remarkable record has been compiled over the period of the first year’s 
operations under the Administrative Procedure Act with respect to the pro- 
portion of cases in which judicial review is sought. In the 1,980 hearings con- 
ducted under the act by some 18 hearing officers . . . only 11 respondents filed 
mandate actions in the superior court... . It is thought . . . that the over- 
all record, demonstrating that less than 1 per cent of the persons involved felt 
injured enough to challenge the action in court, is a good one and one which 
speaks well for the hearing system as a whole. 


1947 Car. Depr. Voc. AND Pror. STANDARDS, Div. ADMINISTRATIVE PROCEDURE 
BIENNIAL Rep. 7-8. 

54H.R. 3349, 3350 and S. 932, 85th Cong., Ist Sess. (1957). See S. Doc. No. 8, 
op. cit. supra note 44, at 123; 1 BENJAMIN, ADMINISTRATIVE ADJUDICATION IN THE 
STATE oF NEw YorK 18 (1942). 
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4. Judicial Review. As has already been shown, judicial review 
of agency adjudicative action enforces procedural due process safe- 
guards, requires that agency determinations of fact be based on sub- 
stantial evidence and controls agency determinations of law on a 
broader but still to be defined standard. It is now sought by the 
proposed “Code of Federal Administrative Procedure,” as did the 
Hoover Commission Task Force, to change the “substantial evidence” 
rule to the “clearly erroneous” rule, as provided by Rule 52(a) 
of the Federal Rules of Civil Procedure for the appellate review 
of civil non-jury cases. In addition, the Code resolves any doubt 
as to the scope of review of questions of law in favor of the courts.*® 
These proposed changes have received a mixed reception.” 

As regards the question of severing judicial functions from agency 
jurisdiction and transferring them to specialized courts, it should 
be noted that at the present time several tribunals of this kind are 
in existence. Such are the Court of Claims, both federal and state, 
the Tax Court of the United States (now designated a “legislative” 
court), the Customs Court, the Court of Custom and Patent Appeals 
and the United States Court of Military Appeals. 


V. AN Evaluation Or THE Proposep LEGISLATION 


Having delineated the present scope of administrative judicial 
power, and having indicated the pending measures which seek to 
reform it in greater or lesser degree, it is now appropriate to 
inquire (1) whether the agencies are performing their adjudicative 
functions in a satisfactory manner; (2) whether a drastic readjust- 
ment is warranted, such as the Hoover Commission Task Force pro- 
posal for an eventual transfer of such power to the regular courts, 


55S. 4094, 85th Cong., 2d Sess. $§ 1009(f) (1958). 


56 See Symposium, Hoover Commission and Task Force Reports on Legal Services 
and Procedure, 30 N.Y.U.L. Rev. 1267 (1955). Compare Jaffe, Basic Issues: An 
Analysts, Id. at 1273, 1295 (“should the ‘clearly erroneous’ rule be adopted? Certainly 
not, in my opinion, at the present moment’), zwtth Cooper, Judicial Review, Id. at 
1375, 1381 (“It would seem, then, that there are two sound reasons to support the 
conclusion of the Task Force that reviewing courts should be specifically empowered 
to reverse agency findings of fact determined to be clearly erroneous.”). Also pend 
ing are proposals repealing exemptions from judicial review. H.R. 272, 85th Cong., 
Ist Sess. (1952) is a bill to permit judicial review of decisions of the Administrator 
of Veterans Affairs presently nonreviewable pursuant to 48 Stat. 9 (1933), 38 U.S.C., 
$705 (1952). It should be noted that the President’s Commission on Veterans 
Pensions, in a report to the President in April 1956, recommended the retention 
of the existing statutory provision. PrESIDENT’s COMMISSION ON VETERANS PENSIONS, 
i REPORT TO THE PRESIDENT ON VETERANS BENEFITS IN THE Unrtep States 407 
1956). 
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or if this is too drastic or impractical; (3) whether the adoption of 
any or all of the other proposals would be desirable. 

Proof has been submitted indicating that administrative justice 
has failed to provide the inexpensive and prompt disposition of 
controversies promised by its proponents. The Hoover Commission 
Task Force cited a case before the Civil Aeronautics Board, jp 
which the petitioner, 4 years after he commenced a proceeding, 
complained of unwarranted delay. Apparently undisturbed by this 
fact, the majority of the Commission found that the “issue of un- 
reasonable delay was ‘clearly irrelevant’ and might ‘needlessly ep. 
cumber the record and might distort the issues’ ordinarily involved 
in a mail rate case.” °7 

Such instances undeniably support the contention that in a num. 
ber of adjudicative proceedings, parties are subject to unnecessary 
delays and expenses. But are they inherent in the administrative ad- 
judicative process? And, do these reasons alone herald the break- 
down of administrative justice? 

Neither of these questions, it is submitted, can be adequately 
answered even today. The information upon which a proper evalua- 
tion can be made 1s contained in possibly outdated studies, such 
as the Attorney General’s report and monographs (U.S. 1941) and 
the Benjamin report and monographs (N.Y. 1942). A trickle of 
new information was released in the first (1957) annual report of 
the experimental Office of Administrative Procedure in the Depart- 
ment of Justice. Much more is needed. It is significant that after 
thorough analysis of collected data, both the Attorney General's 
and Benjamin reports recommended internal agency procedural re- 
forms, but were far from concluding that the administrative ad- 
judicative process had failed. A similar approach was recently recom- 
mended in a series of proposals by the President’s Conference on 
Administrative Procedure to overcome “unnecessary delay, expense 





57 TasK Force Report 183-84. It also reported that the FCC and at least five 
other agencies consumed an unreasonable amount of time in certain types of pro- 
ceedings. “Cases before the Bureau of Motor Carriers . . . are reported as averaging 
about 21 months. . . . The National Labor Relations Board, on the average, re- 
quires 1 year for the disposition of unfair labor practice cases and 6 months for 
representation cases. Proceedings before the Bureau of Old Age and Survivors 
Insurance . . . and before the Veterans’ Education Appeals Board average 4 months 
and 1 year, respectively. The Subversive Activities Control Board reports 2 
years as the average time for an adjudicatory proceeding before that agency.” Id. 
at 184. A recent study in Illinois questioned the efficacy of the workmen’s com- 
pensation boards in providing faster or cheaper justice than the ordinary courts. 
Conarp & MEHR, Costs OF ADMINISTERING REPARATION FOR Work INJURIES IN 
Iturnors, U. or Itt. (1952). 
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and volume of records in some adjudicatory and rule-making pro- 
ceedings.” °° 

Furthermore, in certain cases, like rate proceedings, with their 
voluminous records and technical data, delay and expense may be 
attributable in large measure to the nature of the proceeding rather 
than the nature of the tribunal. It has not been shown that the 
administrative process is inherently more resistant to procedural 
reform to eliminate delay and expense than the judicial system. 

And perhaps, of even greater significance, is the fact that adminis- 
trative justice exists for reasons other than simply the reduction of 
delay and expense. These, we have already seen, include the need 
to handle a large volume of relativ ely simple claims, as in unemploy- 
ment insurance; the need for uniformity of application through a 
central authority, as in the licensing of trades and professions; the 
need for flexibility in the application of sanctions, as in revocation 
and suspension of licenses and security clearance of personnel and 
facilities; and the need for expertness in certain areas, such as in 
banking, transportation or communications. 

These are reasons that, in the past, were persuasive in support 
of the delegation of adjudicative powers to administrative agencies 
rather than the regular courts. Our experience in general has not 
negated them. 

If these things are so, the Hoover Commission Task Force thesis 
that there should ultimately be a transfer of adjudicative functions 
from the agencies to the regular courts seems unwarranted. It 
also seems unrealistic because, as we have seen, the number of ad- 
ministrative adjudicative proceedings far exceeds the caseload of the 
courts and, in many instances, the nature of the subject adjudicated, 
requires a flexibility and continuity of attention which the courts 
would find it difficult, if not impossible, to exercise. Finally, such 
a radical change in the existing distribution of adjudicative powers 
might unnecessarily disrupt methods of adjudication whose short- 
comings could be eliminated by the application of known or newly 
created safeguards. 

If there were no satisfactory alternatives to a transfer of adjudica- 
tive power from the agencies to the regular courts, it would of course 
be necessary to deal with the problems indicated. But, as already 
noted, there are a variety of procedural devices that may achieve the 





58 Report OF THE PrESIDENT’s CONFERENCE ON ADMINISTRATIVE PROCEDURE, 1 
(1955). 
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objectives of fair play for the individual and effectiveness for the 
government, without a transfer to the regular courts. These have 
not yet.been adequately tested. 


Of the proposed reform measures other than the transfer of 
adjudicative functions to the regular courts, the most provocative 
are the proposals to establish administrative courts. We speak here 
only of the transfer of trial-type adjudicative functions, presentl 
performed by the agencies, to separate judicial tribunals, and do 
not consider the establishment of special appellate tribunals.” 

The Task Force proposal for a general administrative court with 
various sections is not being seriously entertained at the present 
time.©© But the ABA Bills providing for special Labor and Trade 
Courts apparently are. Why have these two areas of administrative 
justice been singled out for specialized treatment? It is often said 
that adjudicative functions were delegated to the National Labor 
Relations Board not because they required more expertness than 
the courts, but because of the expected hostile reception by the 
courts to the new concepts of labor laws established by the National 
Labor Relations Act, and the necessity therefor of having a friendly 
body execute the new concepts. If this is so, the question now is, 
have these concepts matured to a point where they can safely be en- 
trusted to a judicial body? The ABA presumably believes that they 
have. 


In the case of the adjudicative functions of the Federal Trade 
Commission, expertness is also not a material factor. (Antitrust 
litigation and actions involving unfair methods of competition have 
been and still are pursued in the courts in the first instance.) More- 
over, the agency is said to exemplify the combination of the judge- 
prosecutor function, although on an institutional rather than on a 
personal level. Severance of the adjudicative function from the other 
agency functions, it is argued, will enable the Commission to carry 
out a more vigorous execution of its powers to prosecute “unfair 


59 Such an appellate court was the Emergency Court of Appeals established under 
the Emergency Price Control Act of 1942. 50 U.S.C. App. § 924(c). In England, 
Professor William A. Robson has long advocated the establishment of an administra- 
tive appeal tribunal. Rosson, op. cit. supra note 20, at 427. Former opponents of 
Professor Robson’s recommendations appear now to accept his point of view on 
this subject. See ALLEN, LAW AND Orpers 396 (2d ed. 1956). 

60 The Task Force proposed that, initially, the Administrative Court should have 
two sections: one in the field of trade regulation and the other in taxation. Task 
Force Report 246. A number of members of the Task Force recommended additional 
sections for immigration and labor. Jd. at 269. 
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methods of competition” and “unfair and deceptive acts and prac- 
tices.” © 

Considered individually, such arguments appear reasonable, but it 
is error to insist, as the ABA appears to, that no wider implications 
are involved. Probably an equally strong case for specialized courts 
can be made, as was made for immigration disputes by some members 
of the Hoover Commission Task Force. Similar arguments probably 
can be advanced on behalf of passport cases, security clearances, in- 
surance claims and various others on the federal level. On the state 
and local levels, the process of administrative determination of labor 
disputes is essentially similar to that of the National Labor Relations 
Board, and if the Labor Court proposal is adopted, it may well be 
urged that similar courts be established in the states. ** In addition, 
the various adjudicative problems involving the revocation and 
suspension of licenses in the trades and professions, as well as of 
drivers, also lend themselves to specialized court treatment. 

Consequently, the creation of the Labor and Trade Courts, as 
sought by the sponsors of the pending legislation, really may open 
the door to the creation of a multiplicity of special courts in the 
federal, state and local jurisdictions. This, in turn, could create 
jurisdictional issues of the most subtle and refined nature, as well 
as an unwieldy and expensive array of new tribunals. From this 
viewpoint, the Task Force proposal for the establishment of a 
centralized administrative court with subdivisions appears more far- 
sighted and has, at least, the administrative advantages of symmetry 
and control. 

It appears, therefore, that the effort of the ABA to avoid a funda- 
mental change in the process of administrative justice by limiting 
its program to proposals for a Labor Court and a Trade Court 
could be self-defeating. If, on the merits, there is justification for 
the establishment of these special courts, it must then be recognized 
that similar justification can and probably will be found for pro- 
posals ranging over a wide area of administrative adjudicative action. 





61 Contra, Kintner, Trade Court Arguments Not Applicable to FCC, Va. Law 
Weekty Dictra Comp., March 13, 1958. 

62In his 1942 Report Robert M. Benjamin suggested a possible separation of the 
New York State Labor Relation Board into two independent boards, one having the 
functions of adjudication in unfair labor practice cases and representation cases, and 
the other should exercise all other functions such as investigation of charges, 
issuance of complaints, and litigation of cases—l BENJAMIN, ADMINISTRATIVE Ap- 
JUDICATION IN THE STATE OF NEw York 47 (1942). 
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The implications are so far-reaching that the subject needs fylj 
and searching study. 

Several of the other measures for reform, as they affect the prob. 
lems of administrative justice, do not raise such difficulties. 4 
potentially useful general measure is the proposed independent Office 
of Federal Administrative Practice. Judge Prettyman’s committee, 
which investigated the shortcomings of administrative procedure, 
said: “Much discussion of the administrative process in action suffers 
from a lack of precise and up-to-date factual information ag to 
how various procedures currently operate.” ® As already shown, 
such an office has been established on an experimental basis within 
the Department of Justice. Since this agency would not deal with 
law enforcement problems, it seems preferable for it to be an inde. 
pendent body, as proposed in the pending bill. This kind of agency 
has already been established in California and could beneficially 
be created by other states, as well as local governments in large 
cities. Also warranting favorable action is the suggested establish- 
ment of an independent corps of hearing commissioners. This may 
help surmount the shortcomings in the present examiner system, 
Here, too, it should be noted, California has already taken the lead, 
And supplementing these controls over adjudicative functions, much 
undoubtedly can be said in favor of a code of agency conduct now 
under active consideration by an ABA committee. 

More questionable are several of the changes which would be 
effected by the substitution of the proposed Code of Federal Ad- 
ministrative Procedure for the existing Administrative Procedure Act. 
The most significant, as they affect the administrative adjudicative 
function, are the enlarged scope of judicial review and the extension 
of the separation of functions provisions to agency heads and to 
questions of law. 

The substitution of the “clearly erroneous” rule for the “sub- 
stantial evidence” rule, as the basis for review of administrative 
determinations of fact, cannot be written off as merely a change in 
language. For many courts it would undoubtedly constitute a 
green light to enlarge the scope of review. It has not been shown 
that the existing rule has malfunctioned. And it seems desirable to 
retain the distinction in scope of review as between an administrative 





63 ReporT OF PRESIDENT’S CONFERENCE ON ADMINISTRATIVE Procepure 47 (1955), 
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agency, whose expertness may be an important factor, and a court 
ina civil non-jury case. 

Also unwarranted are the excessively broad restrictions of the 
proposed separation of functions provision. Is it practical to re- 
quire agency heads to insulate themselves, sometimes for extended 
periods of time, from members of their own staff and from some 
of the people whose business they are regulating? Is it not going 
too far to forbid hearing officers to consult others on questions of 
law, as the Code proposes to do? (Judges, it should be noted, are 
not so restricted.) Although it may be possible to narrow the scope 
of application to include only those concerned with the particular 
proceeding, it is doubtful that an adequate provision of this kind 
can be written. This is so because incompatible forces are involved. 
On the one hand, particularly in the regulatory agencies, the most 
convincing arguments can be made in favor of the combination of 
various functions, including the adjudicative. As we have seen, 
the need for expertness, flexibility, uniformity and continuity of 
application and the need for preventive measures, all are persuasive in 
behalf of a central and unitary administrative organ. On the other 
hand, we have also seen that it is the nature of the regulatory agency 
to require contacts with, and exposure to, the people in the industry 
regulated and their elected representatives and thereby to almost 
irresistible pressures. 

In lieu of continued refinement of the separation of functions 
provision or emasculation of the adjudicatory function, the follow- 
ing proposal is submitted. Supplementing the measures which would 
give judicial independence to hearing commissioners, consideration 
might also be given to the establishment of a new type of intra- 
agency appeal board. This would consist of three or more hearing 
commissioners and would have final appellate authority in adjudi- 
catory proceedings within an agency. The board’s decisions would 
not be subject to review by agency heads, although they would be 
reviewable by the courts. The board decisions, however, would 
be within the context of agency policy as established by the agency 
heads either by rule or otherwise. If, in a particular instance, an 
appeal board interpreted a rule or policy which the agency head 
considered wrong, the decision in the particular case could not be 
reversed by the agency head. But he could clarify the policy for 
the future, in the same way that a legislature can change a judicial 








790 MAJOR ADMINISTRATIVE PROCESS PROBLEMS 


statutory interpretation. This would relieve the agency head 

exacting and time-consuming tasks, which have rarel ‘all : 
factorily performed by them, and dispense with ice sai 
debilitating their authority within the agency under a pe . 
necessary separation of functions provision. openly 
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List OF PANELISTS PARTICIPATING IN JUNE 1959 PANEL DiscUssioN HEARINGS ON 
Masor ADMINISTRATIVE Process PROBLEMS 


Adams, Joseph P., executive director and general counsel, Association of Local 
Transport Airlines, room 242 Wyatt Building, Washington, D.C. 

Alper, Jerome M. Esq., 425 13th Street NW., Washington, D.C. 

Arpaia, Anthony F., Commissioner, Interstate Commerce Commission, Wash- 
ington, D.C. 

pines Harry A.,-executive director, Federal Trade Commission, Washington, 

.C. 

entities, Peter T., general counsel, American Trucking Associations, Wash- 
ington, D.C. 

Beelar, Donald C., Esq., World Center Building, Washington, D.C. 

Bond, J .D., Federal Trial Examiners Conference, 1415 North Adams Street, 
Arlington, Va. 

Boss, Harold P., Federal Trial Examiners Conference, 306 Windsor Street, Silver 
Spring, Md. 

Broderick, Vincent L., general counsel, National Association of Investment Cos., 
61 Broadway, New York, N.Y. 

Brown, Francis W., chief examiner, Civil Aeronautics Board, Washington, D.C. 

Brown, H. Templeton, Esq., Mayer, Friedlich, Spiess, Tierney, Brown & Piatt, 
931 South La Salle Street, Chicago, Il. 

Brownell, George A., Esq. Davis, Polk, Wardell, Sunderland & Kiendl, 15 Broad 
Street. New York. NY. 

Burt, William C., Esq., 886 Wyatt Building, Washington, D.C. 

Conner, Richard J., president, Federal Power Bar Association, 821 15th Street 
NW., Washington, D.C. 

Cooper, C. William, vice president and general counsel, Consolidated Natural 
Gas Co., 30 Rockefeller Plaza, New York, N.Y. 

Cowgill, Harold G., Chief, Broadcast Bureau, Federal Communications Commis- 
sion, Washington, D.C. 

Coyle, Paul, director, Bureau of Operating Rights, Interstate Commerce Com- 
mission, Washington, D.C. 

Creyke, Geoffrey, Jr., chairman, Administrative Law Section of the District of 
Columbia Bar Association, Washington Building, Washington, D.C. 

Crosland, E. B.. vice president, American Telephone & Telegraph Co., 195 
Broadway, New York. N.Y. 

Cunningham, James D., Chief Hearing Examiner, Federal Communications 
Commission, Washington, D.C. 

Curry, R. Granville, Association of ICC Practitioners, 681 Southern Building, 
Washington, D.C. 

Deale, Valentine B., Esq., 1001 Connecticut Avenue NW., Washington, D.C. 

Demmler, Ralph H., Esq., Box 2009, Pittsburgh, Pa. 

DeVoursney, Andrew M., vice president and treasurer, United Airlines, 5959 
South Cicero Avenue, Chicago, Il. 

Dickey, Raymond R., Bsq., 1406 G Street NW., Washington, D.C. 

Dixon, Arthur J., general attorney, Southern Railway System, 15th and K 
Streets NW., Washington, D.C. 

Doerfer, John C., Chairman, Federal Communications Commission, Washington, 
D.C 


Donelan, John F., Esq., Pope, Ballard & Loos, Munsey Building, Washington, 
D.C 


Durfee, James R., Chairman, Civil Aeronautics Board, Washington, D.C. 


Farmer, James A., general attorney, American Telephone & Telegraph Co., 195 
Broadway, New York, N.Y. 


Feldman, Justin N.. chairman. Committee on Administrative Law of the Asso- 
ciation of the Bar of the City of New York, 415 Madison Avenue, New York, 
N.Y 


Fitegerald, John L., general counsel, Federal Communications Commission, 
Washington, 1D.C. 


Fletcher, Frank U., Esq., Munsey Building, Washington, D. C. 


Fournier, Leslie T., vice president and treasurer, Panhandle Eastern Pipe Line 
Co., 120 Broadway, New York, N.Y. 


— Howard G., Commisioner, Interstate Commerce Commission, Washington, 
Cc 


Gadsby, Edward N., chairman, Securities and Exchange Commission, Wash- 
ington, D.C. 
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Gatchell, Willard W., General Counsel, Federal Power Commission, Washing 
ton, D.C. 


Ginnane, Robert W., General Counsel, Interstate Commerce Commission, Wag). 
ington, D.C. 

Gray, Edward C., executive vice president, New York Stock Exchange, 11 Wall 
Street, New York, N.Y. 

Haffer, Louis P., executive vice president and counsel, Air Freight Forwarden 
Association, 802 Ring Building, Washington, D.C. 

Hall, Robert E. Lee, general counsel, National Coal Association and secretg 
Fuels Research Council, Southern Building, suite 802, Washington, D.C, ° 

Hammond, Harold F., executive vice president, Transportation Association ¢ 
America, 1000 Connecticut Avenue NW., Washington, D.C. 

et Parker D., Esq., Hogan & Hartson, Colorado Building, Washingto, | 

Hansen, T. Vernon, Southern States Cooperative (TAA) 1000 Cannecticy 


Avenue NW., Washington, D.C. | 


Haycraft, Everett F., Director, Hearing Examiners, Federal Trade Commissign, | 
Washington, D.C. 

Henkel, David S., Esq., Sullivan & Cromwell, 48 Wall Street, New York. N.Y. 

Hislop, Robert N., hearing examiner, Securities and Exchange Commission, 
Washington, D.C. 

Jaffe, Louis L., professor, Law School of Harvard University, Cambridge, Magy 

Johnson, Stanfield, Association of American Railroads, Transportation Building 
Washington, D.C. 

Kallina, Carl T., Chief, Bureau of Rates and Gas Certificates, Federal Power 
Commission, Washington, D.C. 

Kintner, Earl W., Chairman, Federal Trade Commission, Washington, D.C. 

Koplovitz, William C., Esq., Bowen Building, 815 15th Street NW., Washington, 
D.C. 

Kuykendall, Jerome K., Chairman, Federal Power Commission, Washington, 
D.C. 

Layne, A. Alvis, Jr., Esq., Pennsylvania Building, Washington, D.C. 

Lear, Coates, Esq., 1625 I Street NW., Washington, D.C. 


LeBoeuf, Randall J., Jr., Esq., LeBoeuf, Lamb & Leiby, 15 Broad Street, Nev | 


York, N.Y. 
Locke, Gordon C., general counsel, Committee for Oil Pipelines, 418 Munsey 
Building, Washington, D.C. 


MaclIver, Robert R., assistant counsel, Pittsburgh Plate Glass Co., One Gateway | 


Center, Pittsburgh, Pa. 

Mann, J. David, Jr., Esq., 1230 Pennsylvania Building, Washington, D.C. 

Marks, Leonard H., president, Federal Communications Bar Association, 
Cafritz Building, Washington, D.C. 

Marsh, Edward B., chief hearing examiner, Federal Power Commission, 
Washington, D.C. 

May, Robert E., former chairman, Federal Power Bar Association, 1700 K 
Street NW., Washington, D.C. 

McCormick, Edward T., president, American Stock Exchange, 86 Trinity Place, 
New York, N.Y. 

MecGannon, Donald H., president, Westinghouse Broadcasting Corp., 122 East 
42d Street, New York, N.Y. 


Meeker, Thomas G., General Counsel, Securities and Exchange Commission, 


Washington, D.C. 

Meer, Julian M., Esq., 1900 Mercantile-Dallas Building, Dallas, Texas. 

Mulligan, M. C., Director, Bureau of Air Operations, Civil Aeronautics Board, 
Washington, D.C. 

Pfeiffer, Paul N., Federal Trial Examiners Conference, 412 Basset Road, 
Alexandria, Va. 

Pinkney, James F., vice president-law, Ryder System, Inc., 3401 Main Highway, 
Miami, Fla. 

Pirie, John C., vice president and associate general counsel, Pan Americad 
World Airways System, Chrysler Building, New York, N.Y. 

Prizer, John B., vice president and general counsel, the Pennsylvania Railroad 
Co., 1138 Transportation Center, Six Penn Center Plaza, Philadelphia, Pa. 

Quaal, Ward L., vice president and general manager, WGN-TV, 441 North 
Michigan Boulevard, Chicago, Il. 

Rather, C. P., president, Southern Natural Gas Co., Watts Building 
Birmingham, Ala. 
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Ream, Joseph H., vice president, Columbia Broadcasting System, 1735 De Sales 
Street NW., Washington, D.C. 

Richardson, Dorsey, president, One William Street Fund, Inc., One William 
Street, New York, N.Y. 

Ross, Brayford, Esq., 725 15th Street NW., Washington, D.C. 

Rowe, Frederick M., Esq., Kirkland, Ellis, Hodson, Chaffetz & Masters, World 
Center Building, Washington, D.C. 

Sahm, Henry, Federal Trial Examiners Conference, 1637 Ripon Place, 
Alexandria, Va. z 

Sheedy, H. — Esq., Squires, Sanders & Dempsey, Union Commerce Building, 

land, Ohio. 
ake. Joseph E., Director, Bureau of Litigation, Federal Trade Commission, 
ington, D.C. 

in, Harry L., Esq., Covington & Burling, Union Trust Building, 
Washington, D.C. 

Stone, Franklin M., General Counsel, Civil Aeronautics Board, Washington, D.C. 

Swezey, Robert D., vice president and general manager, WDSU Broadcasting 
Corp., 520 Royal Street, New Orleans, La. 

Thomas, Starr, general attorney, Atchison, Topeka & Santa Fe Railway, 80 East 
Jackson Boulevard, Chicago, IIl. 

Tipton, Stuart G., president, Air Transport Association, 1000 Connecticut Avenue 
NW., Washington, D.C. 

Todd, Clarence Davidson, Esq., Todd, Dillon & Singer, 1825 Jefferson Place NW., 
Washington, D.C. 

Tuggle, Kenneth H., Chairman, Interstate Commerce Commission, Washington, 

.C. 

aan John R., Esq., 2001 Massachusetts Avenue NW., Washington, D.C. 

Verner, James M., Esq., 2001 Massachusetts Avenue NW., Washington, D.C. 

vom Baur, F. Trowbridge, former chairman, Administrative Law Committee of 
the Federal Bar Association, Office of General Counsel, Navy Department, 
Washington, D.C. 

Walker, Ralph L., Esq., 1007 Ring Building, Washington, D.C. 

Wasilewski, Vincent T., manager of Government relations, National Association 
of Broadcasters, 1771 N Street NW., Washington, D.C. 

Welch, Joseph E., executive vice president, Wellington Fund, 1630 Locust Street, 
Philadelphia, Pa. 

Werner, Robert L., vice president and general attorney, Radio Corp. of America, 
Rockefeller Center, New York, N.Y. 

Westwood, Howard C., Esq., Union Trust Building, Washington, D.C. 

White, Marc, counsel, National Association of Securities Dealers, Inc., 1707 H 
Street NW., Washington, D.C. 

Woodside, Byron D., Director, Division of Corporation Finance, Securities and 
Exchange Commission, Washington, D.C. 

Zwerdling, Joseph, president, Federal Trial Examiners’ Conference, 401 Bast 
Wayne Avenue, Silver Spring, Md. 


REVISED OUTLINE OF PROPOSED PANEL DiscussioN CONCERNING ADMINISTRATIVE 
Process PROBLEMS, To Be HELD Berore THE HOUSE SPECIAL SUBCOMMITTEE ON 
LEGISLATIVE OVERSIGHT IN JUNE 1959 


Four proposed topics for panel discussions before the subcommittee are listed 
below. There will be two classes of participants: (1) representatives of the 
major regulatory commissions‘ and officials of the regulated industry; and (2) 





‘Participants and hearing days are as follows: 
Civil Aeronautics Board, June 15 
Federal Communications Commission, June 16 
Federal Power Commission, June 17 
Federal Trade Commission, June 18 
Interstate Commerce Commission, June 19 
Securities and Exchange Commission, June 22 
General roundup discussion of topics I and II, participated in by representatives of bar 
associations, trade associations, and of the Federal Trial Examiners’ Conference, June 23 
General roundup discussion held on topics III and IV, June 24 
Norr.—An 


a y panelist in the 6 preceding days may participate in the June 23, 24 general 
p. 
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representatives of the Federal Trial Examiners’ Conference, trade associations, — 
and bar associations. The composition of these classes is stated below. 
Six days of hearing will be assigned to class (1). A different commission 
will be the subject of hearing on each day. Class (1) participants will  &§ 
all four topics as they affect the Commission being covered on a za y 
One written statement on each of the four topics will be presented each 
This means there will be four written statements for each of the 6 days, w 
will serve as the focal point for discussion on each topic. * 
Two further days of hearing will be assigned to class (2) participants, 
one of these days, topics I and II below will be discussed; on the other, % 
III and IV will be discussed. One written statement covering each ie 
be presented. ‘ 
The statements should be submitted to the chief counsel of the subcommittee, 
315 George Washington Inn, House Office Building, Washington, D.C. (tel 
CA 4-8121, extension 4441), as much in advance of the hearing date as is ae 
(Hearings will commence June 15, 1959.) This will afford opportunity to : 
such statements reproduced for distribution to subcommittee members ie 
panel participants, and to the press. It is suggested that the papers 
take not more than 15 minutes to present. * 
The proposed topics for discussion are as follows: 
I. What legislative or administrative measures have been or should 
taken to preclude attempts to influence Commission members or omplana 
by means which do not afford a fair opportunity to interested 
materially affected by Commission action to present their case, and at the 
same time preserve the necessary access by the Commission to information — 
from the public, the regulated industry, and others? 
II. The role of hearing examiners. Present strengths and weakn 
What legislative measures should be takin to increase their stature 


effectiveness? ge 
III. The role of Commissioners and their immediate staffs and sgengy 
staffs, and the division of responsibilities. Present strengths and weak” 
nesses. What legislative or other measures, if any, are needed? 
IV. The efficiency of the commissions. What changes, if any, in ¢ 
existing statutory provisions relating to substance or procedure are nee¢ 
to enable the commissions to cope with the increasingly enormous volw 
of business coming before them? 
It is understood that the panel participants will express their individu 
views which may or may not be the officially adopted viewpoint of the Ceo 
mission of which the participant is a member or employee. The subcommitt 
although interested in knowing the official views of each of the commissic 
desires at this time to have a free, objective, and fair presentation of f 
individual views of the participants. 
The subcommittee chairman, Congressman Harris, will invite all panelists. ~ 
It is requested that the general counsel of each commission submit to Chairn 
Harris a list of persons who would be qualified to participate in the discuss 
before the subcommittee. ae 
In the time allotted, it will be impossible to have written statements from” 
all participants. Any panelist may submit for inclusion in the record a brieigy 
written statement of his viewpoint. Meetings will be open to all panelists. Tt” 
is expected, however, that the discussion of each topic will be limited insofar 
as it is practicable to the principal panelists scheduled for the topic. 9 
The suggested participants in class (1), in addition to the commission ch 
man or member or general counsel, would include: 
(a) The chief hearing examiner ; 
(b) The technical staff chief; 
(c) Two practicing attorneys; and 
(d) Two officials of a company representative of the industry regulat 
by the particular Commission. One of these should be from the gen 
counsel’s office of the company, and the other from the financial or operating 
division of the company. 4 
The suggested class (2) participants would include representatives of f 
several bar associations, trade associations, and of the Federal Trial Examit 
Conference. 


(Nore.—The staff analysis, referred to by the chairman on p, 58a 
will be issued as a committee print at a later date. ) , 
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